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IN  IBS 


Court  of  KING'S  BENCH, 


XM 


Michaelmas  Term, 

In  the  Third  Year  of  the  Reign  of  William  IV. 


MEMORANDA. 

Ok  the  first  day  of  this  term  John  BeameSf  Bobert 
Moimsey  Bclfe^  and  Clement  Tudway  Swanston^  of  Lin^ 
cdrCs  Inrij  Esquires,  and  Henry  HaU  Jqy^  of  the  Inner 
Temple^  Esquire,  having  been,  during  the  preceding  va- 
cation, appointed  His  Majesty's  counsel,  were  called 
within  the  bar  and  took  their  seats  accordingly. 

Mr.  Serjt  ,Spankie  was  appointed  one  of  His  Ma- 
jesty's Serjeants,  and  took  his  seat  within  the  bar  accord- 
ingly. 

On  SundUy  the  4th  day  of  Naoember^  Lord  Tenter^ 
den  C.  J.  died  at  his  house  in  Russell  Square.  He  was 
succeeded  by  Sir  Thonuis  Denman^  knight.  His  Ma- 
jesty's Attorney-General,  who  was  called  to  the  degree 
of  the  coif,  and  gave  rings  with  the  motto  '^  Lex  omni- 
bus una,"  and  took  his  seat  as  Chief  Justice  of  this  Court 
on  TJiursdcof  the  8th  day  of  November. 
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AGREED  UPON  BT  THE  JUDGES  IN  PURSUANCE  OF 
THE  STATUTE  2  W.  4.  C  39. 


*'  ^*'^'f     ,'^r^f^  It  n  oiDiBiOk  Thit  everj  writ  of  summons,  capns,  and  detmner  shall 

eoDtain  the  names  of  all  the  defendants  [if  more  than  one]  in  the  action^ 
and  shall  not  contain  the  name  or  names  of  any  defendant  or  defendants 
in  more  actions  than  one. 

It  u  ruBTHtB  ORniaio,  That  the  following  fees  shall  be  taken : 

For  signing  all  writs  for  compelling  an  appearance,  whether 
of  summons,  distringas,  capias,  or  detainer,  and  whether  the 
same  shall  be  the  first  writ,  or  an  alias  or  pluries  writ :  and 
whether  the  same  shall  issue  into  the  same  county  as  the  pre- 
ceding writ,  or  into  a  different  county  -  -         -    0    2    6 
Fur  sealing  the  same                -             -             -  -    0    0    7 
For  entering  an  appearance  for  every  defendant       -        -010 
Unleu  an  appearance  shall  be  entered  for  more  than  one 
defendant  by  the  same  attorney,  and  in  that  case  for  every 
additional  defendant           -            -            -            -  -004 

It  is  fusthib  oaDKBKD,  That  the  person  serving  a  writ  of  summons 
shall,  within  three  days  at  least  after  such  service,  indorse  on  such  writ 
the  day  of  the  week  and  month  of  such  service,  otherwise  the  plaintiff 
shall  not  be  at  liberty  to  enter  an  appearance  for  the  defendant  according 
to  the  statute ;  and  every  affidavit,  upon  which  such  an  appearance  &haU 
be  entered,  shall  mention  the  day  on  which  such  indorsement  was  made. 

It  u  fubtheb  OBDiaBD»  That  the  sheriff  or  other  officer  or  person  to 
whom  any  writ  of  capias  shall  be  directed,  or  who  shall  have  the  execution 
and  return  thereof,  shall,  within  six  days  at  the  least  after  the  execution 
thereof,  whether  by  service  or  arrest,  indorse  on  such  writ  the  true  day  of 
the  execution  thereof;  and,  in  default  thereof,  shall  be  liable  in  a  summary 
way  to  nuke  such  compensation  for  any  damage  which  may  result  from 
hb  neglect,  as  the  Court  or  a  Judge  shall  direct. 

It  u  furthkr  obdbbcd,  Tliat  the  second  rule  of  Hilary  term  1852  fa) 

shall  be  applicable  to  all  writs  of  summons,  distringas,  capias,  and  detainer 

issued  under  the  authority  of  the  said  act,  and  to  the  copy  of  every  such 

writ. 

(a)  3P.  j-^<f.  J90.      ^ 

It 
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It  n  WKTttwK  obdikid,  That  any  alias  or  pluries  writ  of  summons         18d2« 
ly,  if  the  pbintiff  shall  think  it  desirable,  be  issued  into  another  county,         ..^...» 

and  any  alias  or  pluries  writ  of  capias  may  be  directed  to  the  sheriff  of  any  -tjl  ,  v  <'     /foff 

other  county,  the  plaintiff  in  such  case  upon  the  ab'as  or  pluries  writ  of  ,    ^  «,.  ,       y/t  /  / 

summons  describing  the  defendant  as  late  of  the  place  of  which  he  was  ^  ys  ^      y^f/' 
described  in  the  first  writ  of  summons,  and  upon  the  alias  or  pluries  writ 
of  capias  referring  to  the  preceding  writ  or  writs  as  directed  to  the  sheriff 
to  whom  they  were  in  fact  directed. 

It  b  FuaTHxa,  oaniaxD,  That  the  alias  or  pluries  writ  of  summons  into 
another  eoun^  shall  be  in  the  following  form :  — - 

WiS&am  the  Fourth,  &c. 

To  C.  2).  of  in  the  county  of  late  of 

in  the  county  of  [original  county].     We  command  you 

as  before,  [or,  often]  we  have  commanded  you,  &c.  [as  in  the  writ  of 
summons.  No.  I.  in  the  schedule  of  the  said  act]. 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following 
Ibrm:  — 

JVmam  the  Fourth,  &c. 

To  the  sheriff  of 

We  command  you,  as  heretofore  we  have  commanded  the  sheriff 
of  that  you  omit  not,  &c.  [as  in  the  writ  of 

capias  No.  4.  in  the  schedule  of  the  said  act]. 

It  is  fustokb.  osdikcd,  That  in  every  writ  of  distringas,  issued  under 
tbe  authority  of  the  said  act,  a  non  omtttas  clause  may  be  introduced  by 
the  plaintiff,  without  the  payment  of  any  additional  fee  on  that  account. 

It  is  FUKTHsa  oaniaxn.  That  when  the  attorney  actually  suing  out 
any  writ  shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country, 
tbe  mme  and  place  of  abode  of  such  attorney  in  the  country  shall  also  be 
indorsed  upon  the  said  writ. 

It  is  FoaTHUi  oanBBXD,  That  if  the  plaintiff  or  his  attorney  shall  omit 
to  insert  in  or  indorse  on  any  writ  or  copy  thereof  any  of  the  matters 
icquiicd  by  the  said  act  to  be  by  him  inserted  therein  or  indorsed  thereon, 
ancfa  writ  or  copy  thereof  shall  not,  on  that  account,  be  held  void,  but  may 
be  set  aside  as  irregular,  upon  application  to  be  made  to  tbe  Court  out  of 
which  tbe  same  shall  issue,  or  to  any  Judge. 

It  is  fubthcb  OBnBmxo,  That  upon  all  writs  of  capias,  where  the  de- 
fendant shall  not  be  in  actual  custody,  the  plaintiff  at  the  expiration  of 
c^t  dajs  after  the  execution  of  the  writ,  inclusive  of  the  day  of  such 
execution,  shall  be  at  liberty  to  declare  de  bene  esse,  in  case  special  bail 
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18SS*  JmII  BOt  hsvc  bceo  pcffectcd  ;  md  if  there  be  umil  dgfenditM^  id 

or  Borc  of  tbcm  iliali  have  bcca  fcrrcd  <ml  j  and  doC  wrotcdL  and 
dcfcaduK  or  defcndaou  to  miul  tfaoU 
appearucc,  the  pUIbiaIT  fholl  be  at  liberty  id 
Cor  bim  or  tbem,  and  dedarr  agaimt  him  or  than  in  cfaieC  and  de 
caie  against  the  dcfimdant  or  defcadanis  vfao  diall  havv  been 
and  shall  not  have  perfiected  »pedal 


It  is  rrKTBES.  oaDaacBy  That  in  case  the  time  for  pleading  to  any 
dedantioa,  or  lor  answering  aaj  plradmfr  ihall  not  have  eipiied  bdbre 
the  10th  day  of  Jtugutt  in  any  year,  the  party  called  upon  to  plead, 
reply,  he  shall  have  the  same  number  of  days  for  that  purpose,  after  the 
S4th  day  of  October,  as  if  the  dedaratioo  or  preceding  pleading  bad  been 
delircrcd  or  filed  on  the  S-fth  day  of  October:  but  in  such  cases  it  shall 
not  be  necessary  to  hare  a  second  rule  to  plead,  reply,  &c. 


It  is  ruETHca  OEDnaan,  That  in  case  a  Judge  shall  hare  made  an 
order  in  Tacallon  for  the  return  of  any  writ  issued  by  authority  of  the 
said  act,  or  any  writ  of  cafnas  ad  satisfaciendum,  fieri  lacias,  or  elegit  oo 
any  day  in  Tacatioo,  and  sudi  order  shall  hare  been  duly  serred,  baft 
obedience  shall  not  hare  been  paid  thereto,  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  term  then  next  following,  it  shall  not  be 
necessary  to  serre  such  rule  of  Court  or  make  any  fresh  demand  of  per- 
finrmance  thereon,  but  an  attachment  shall  issue  forthwith  for  disnbedifnce 
of  such  order,  whether  the  thing  required  by  such  order  shall  or  shall  not 
hare  been  done  in  the  mean  time. 

It  It  ruaTBKE  OEDEaan^  That  if  any  attorney  shall,  as  required  by  the 
■aid  act,  declare  that  any  writ  of  summons  or  writ  of  capias  upon  which 
his  name  is  indorsed  was  not  issued  by  him,  or  with  his  authority  or 
pririty,  all  proceedings  upon  the  same  shall  be  stayed  nntil  further  order. 


It  b  ruATBKE  OEDXEED,  That  erery  declaration  shall  in  future  be 
entitled  in  the  proper  Court,  and  of  the  day  of  the  month  and  jtmt  oo 
which  it  is  filed  or  deliirered,  and  shall  commence  as  follows :  -^ 

DcciAEATioM  after  summons. 

Venue.  A.  i?.,  bj  E.  F.  his  attorney,  [or  in  fab  own  proper  penon,] 
complains  of  C  Z>.  who  has  been  sununooed  to  answer  the  said 
Ji.  2L,  &c 

DcrLAEATiov  after  arrest,  where  the  party  is  not  in  custody. 

Venue.  A,  B  %  by  £.  J*,  his  attorney,  [or  in  his  own  proper  person,] 
complains  of  C  D.  who  has  been  arrested  at  the  soit  of  the  said 
A»  B»f  &c. 
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DxcLAftAnov  where  the  party  is  in  custody. 

Venue.  A.  B.,  by  E,  F*  his  attorney,  [or  in  his  own  proper  person,] 
compkins  of  C  D.  being  detained  at  the  suit  of  die  said  A.  B» 
in  the  custody  of  the  sheriff  [or  of  the  Marslial  of  the  Marshalsea 
of  the  Court  of  King*s  Bench,  or  of  the  Warden  of  the  Fleet.] 

DccLAaATioN  after  the  arrest  of  one  or  more  defendant  or  defendants, 
and  where  one  or  more  other  defendant  or  defendants  shall  have  been 
serred  only  and  not  arrested. 

Venue.  A,  B. ,  by  JS.  F*  hb  attorney,  [or  in  his  own  proper  perK>n,] 
complains  of  C.  2>.  who  has  been  arrested  at  the  suit  of  the  said 
A,  B.  [or  being  detained  at  the  suit  of  the  said  A*  B»  aa  before] 
and  of  G»  H.,  who  has  been  served  with  a  writ  of  capias  to 
answer  the  said  A,  B.,  &c. 
And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  de- 
claration shall  in  future  be  discontinued. 

TsHTUiDxy.  J.  PAaxx. 

N.  C.  TlVDAI..  W.  BOLLAWD. 

LtNDBCRST.  J.  B.  BOSAVQUET. 

J.  Batlet.  W.  E.  Tauntox. 

J.  A.  Park.  £  H.  Aldxrsov. 

J.  LZTTLEOALK.  J.  PaTTESOIC. 

S.  Gaselek.  J.  GuftNET. 

J.  Vauohak. 

It  is  oEDEKEn,  That  the  writ  of  capias  and  distringas  which  shall  here- 
after be  iasued  out  of  the  superior  Courts  of  law  at  WeUminUer  into  the 
counties  palatine  of  Lancttder  or  Durham,  shall  be  directed  to  the  Chan- 
caUor  of  the  county  palatine  of  Lancatter,  or  his  deputy  there,  or  to  the 
Bishop  of  Durham,  or  his  Chancellor  there,  and  shall  be  in  the  following 
form:  — 

WRIT  OF   DISTRINGAS. 

Wmam  the  Fourth,  &e. 

To  the  Chancellor  of  our  county  palatine  of  LancatUr,  or  his  deputy 
there;  or 

To  the  Reverend  Father  in  God  by  Divine  Providence 

Lord  Bishop  of  Durham,  or  to  his  Chancellor  there,  greeting.  We 
command  you  that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff  of  our  said 
county  palatine,  you  command  the  said  sheriff  [or,  if  in  Durham, 
iSbat  by  our  wiit  under  the  seal  of  your  Bishoprick,  to  be  duly  made 
and  directed  to  the  sheriff  of  the  county  of  Durham,  you  cause  the 
nid  sheriff  to  be  commanded]  that  he  omit  not  by  reason  of  any 

B  3  liberty 
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X33S.  liberty  in  his  bailiwick,  but  that  he  enter  the  same  and  distrain  upon 

^^^^  the  goods  and  chattels  of  C  2).  for  the  sum  of  forty  shillings,  in 

order  to  compel  his  appearance  in  our  Court  of  to  answer 

ji>  JB.  in  a  plea  of  trespass  on  the  case,  [or  debt,  as  the  case  may  be,] 
and  how  he  shall  execute  that  our  writ  he  make  known  to  us  in  our 
said  Court  on  the  day  of  now  next  ensuing. 

Witness  at  WesiTninster,  the 

day  of  in  the  year  of  our  reign. 


NoTica  to  be  subscribed  to  the  foregoing  writ 

In  the  Court  of 

Cj{,B.  -  -  -  -  Plaintiff; 

Between  i  and 

Ic.  2>.  -  -  -  -  Defendant. 

Mr.  a  Z). 

Takk  Noncx,  That  I  have  this  day  distrained  upon  your  goods  and 
chattels  in  the  sum  of  forty  shillings  in  consequence  of  your  not 
having  appeared  in  the  said  Court  to  answer  to  the  said  jf.  B» 
according  to  the  exigency  of  a  writ  of  summons  bearing  teste  on 
the  day  of  ,  and  that  in  default  of  your 

appearance  to  the  present  writ  within  eight  days  inclusive  afler  the 
return  hereof,  the  said  jt.  B»  will  cause  an  appearance  to  be  entered 
for  you,  and  proceed  thereon  to  judgment  and  execution,  or  [if  the 
defendant  be  subject  to  outlaviry]  will  cause  proceedings  to  be  taken 
to  outlaw  you. 

WRIT  OF   CAPIAS. 

WUUam  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster,  or  his  deputy 
there;  or 

To  the  Reverend  Father  in  God  by  Divine  Providence 

Lord  Bishop  of  Durham,  or  to  his  Chancellor  there,  greeting.  We 
command  you,  that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff  of  our  said  county 
palatine,  you  command  the  said  sheriff*  [or,  if  in  Durham,  that  by  our 
writ  under  the  seal  of  your  Bishoprick  to  be  duly  made  and  directed 
to  the  sheriff*  of  the  county  of  Durham,  you  cause  the  said  sheriff*  to 
be  commanded]  that  he  omit  not  by  reason  of  any  liberty  in  his  baiU- 
wick,  but  that  he  enter  the  same,  and  take  C.  D.  of  if 

he  shall  be  found  in  his  bailiwick,  and  him  safely  keep  until  be  shall 
have  given  him  bail  or  make  deposit  with  him  according  to  law  in  an 
action  on  promises  [or  of  debt,  &c.]  at  the  suit  of  j{,  B.,  or  until  the 
said  C  D.  shall  by  other  lawful  means  be  discharged  from  his  custody, 
and  that  he  further  command  him,  that  on  execution  thereof  he  do 

deliver 
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deliver  a  copy  thereof  to  the  said  C.  D.,  and  that  the  said  writ  do  18S2* 

require  the  said  C.  /).  to  take  notice,  that  within  eight  dajrs  after  exe-  , 

cudon  thereof  on  him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of 
to  the  said  action ;  and  that  in  default  of  his  so  doing,  such  proceed- 
ings may  be  had  and  taken  as  are  mentioned  in  the  warning  there- 
under written  or  indorsed  thereon.  And  that  he  further  command 
the  said  sheriff*,  that  immediately  after  the  execution  thereof,  he  do 
return  that  writ  to  our  said  Court,  together  with  tlie  manner  in  which 
be  shall  have  executed  the  same,  and  the  day  of  the  execution 
thereof ;  or  that  if  the  same  shall  remain  unexecuted,  then  that  he  do 
so  return  the  same  at  the  expiration  of  four  calendar  months  from 
the  date  thereof,  or  sooner  if  he  shall  be  thereto  required,  by  order  of 
the  said  Court  or  by  any  Judge  thereof. 

Witness  at  WatmimUr,  the  day  of 

Memorandum  to  be  subscribed  to  the  writ. 

N.  B.     This  writ  is  to  be  executed  within  four  calendar  months  from  the 
date  thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A    WAENING   TO   THE    DEFSKDAlTr. 

1.  If  a  defendant  being  in  custody  shall  be  detained  on  this  writ,  or  if  a 

defendant  being  arrested  thereon  shall  go  to  prison  for  want  of  bail, 
the  plaintiff*  may  declare  against  such  defendant  before  the  end  of  the 
term  next  after  such  detainer  or  arrest,  and  proceed  thereon  to  judg« 
ment  and  execution. 

2.  If  a  defendant  being  arrested  on  this  writ  shall  have  made  a  deposit  of 

money  according  to  the  statute  7  &  8  G.  4.  c.  71.,  and  shall  omit  to 
enter  a  common  appearance  to  the  action,  the  plaintiff*  will  be  aft 
liberty  to  enter  a  common  appearance  for  the  defendant,  and  proceed 
thereon  to  judgment  and  execution. 

S.  If  a  defendant  having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff*  may  proceed  against  the  sheriff^ 
or  on  the  bail  bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ  and  not  arrested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after 
such  service,  the  plaintiff*  may  enter  a  common  appearance  for  such 
defendant,  and  proceed  thereon  to  judgment  and  execution. 
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1 83S,  liberty  in  his  bailiwick,  but  that  he  enter  the  same  and  distrain  upon 

^^^^  the  goods  and  chattels  of  C.  Z).  for  the  sum  of  forty  shillings,  in 

order  to  compel  his  appearance  in  our  Court  of  to  answer 

\A»  jB»  in  a  plea  of  trespass  on  the  case,  [or  debt,  as  the  case  may  be,] 
and  how  he  shall  execute  that  our  writ  he  make  known  to  us  in  our 
said  Court  on  the  day  of  now  next  ensuing. 

Witness  at  Westminster,  the 

d^  of  in  the  year  of  our  reign. 


Nonca  to  be  subscribed  to  the  foregoing  writ. 

In  the  Court  of 

CA.B.  '  -  -  -  Plaintiff; 

Between  <  and 

lc.Z>.  -  -  -  -         Defendant. 

Mr.  C.  Z). 

Takx  Noncx,  That  I  have  this  day  distrained  upon  your  goods  and 
chattels  in  the  sum  of  forty  shillings  in  consequence  of  your  not 
having  appeared  in  die  said  Court  to  answer  to  the  said  jf.  JB. 
according  to  the  exigency  of  a  writ  of  summons  bearing  teste  on 
the  day  of  ,  and  that  in  default  of  your 

appearance  to  the  present  writ  within  eight  days  inclusive  after  the 
return  hereof,  the  said  jt.  B,  will  cause  an  appearance  to  be  entered 
for  you,  and  proceed  thereon  to  judgment  and  execution,  or  [if  the 
defendant  be  subject  to  outlaviry]  will  cause  proceedings  to  be  taken 
to  outlaw  you. 

WaiT   OF   CAPIAS. 

WUUam  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster,  or  his  deputy 
there;  or 

To  the  Reverend  Father  in  God  by  Divine  Providence 

Lord  Bishop  of  Durham,  or  to  his  Chancellor  there,  greeting.  We 
command  you,  that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff  of  our  said  county 
palatine,  you  command  the  said  sheriff*  [or,  if  in  Durham,  that  by  our 
writ  under  the  seal  of  your  Bishoprick  to  be  duly  made  and  directed 
to  the  sheriff*  of  the  county  of  Durham,  you  cause  the  said  sheriff*  to 
be  commanded]  that  he  omit  not  by  reason  of  any  liberty  in  his  baili- 
wick,  but  that  he  enter  the  same,  and  take  C.  D.  of  if 

he  shall  be  found  in  his  bailiwick,  and  him  safely  keep  until  be  shall 
have  given  him  bail  or  make  deposit  with  him  according  to  law  in  an 
action  on  promises  [or  of  debt,  &c.]  at  the  suit  of  A,  B.,fxt  until  the 
said  C  D.  shall  by  other  lawful  means  be  discharged  from  hb  custody, 
and  that  he  further  command  him,  that  on  execution  thereof  he  do 

deliver 


IN  THE  Third  Year  of  WILLIAM  IV.  7 

deliver  a  copy  thereof  to  the  said  C  Z).,  and  that  the  said  writ  do  18S2. 

require  the  said  C.  /).  to  take  notice,  that  within  eight  days  after  exe-  r 

cudoo  thereof  on  him,  incliisi?e  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of 
to  the  said  action ;  and  that  in  default  of  his  so  doing,  such  proceed- 
ings may  be  had  and  taken  as  are  mentioned  in  the  warning  there- 
under written  or  indorsed  thereon.  And  that  he  further  command 
the  said  sheriff*,  that  immediately  after  the  execution  thereof,  he  do 
return  that  writ  to  our  said  Court,  together  with  the  manner  in  which 
be  shall  have  executed  the  same,  and  the  day  of  the  execution 
thereof;  or  that  if  the  same  shall  remain  unexecuted,  then  that  he  do 
so  return  the  same  at  the  expiration  of  four  calendar  months  from 
the  date  thereof,  or  sooner  if  he  shall  be  thereto  required,  by  order  of 
the  said  Court  or  by  any  Judge  thereof. 

Witness  at  Westminster,  the  day  of 

Memoeavoum  to  be  subscribed  to  the  writ. 

N.  B.  This  writ  is  to  be  executed  within  four  calendar  months  from  the 
date  thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A    WAENIlfG   TO   THE    OEFEVDAlTr. 

I.  If  a  defendant  being  in  custody  shall  be  detained  on  this  writ,  or  if  a 
defendant  being  arrested  thereon  shall  go  to  prison  for  want  of  bail, 
the  plaintiff*  may  declare  against  such  defendant  before  the  end  of  the 
term  next  after  such  detainer  or  arrest,  and  proceed  thereon  to  judg- 
ment and  execution. 

52.  If  a  defendant  being  arrested  on  this  writ  shall  have  made  a  deposit  of 
money  according  to  the  statute  7  &  8  G.  4.  c.  71.,  and  shall  omit  to 
enter  a  common  appearance  to  the  action,  the  plaintiff*  will  be  aft 
liberty  to  enter  a  common  appearance  for  the  defendant,  and  proceed 
thereon  to  judgment  and  execution, 

S.  If  a  defendant  having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff*  may  proceed  against  the  sheriff^ 
or  on  the  bail  bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ  and  not  artested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after 
socfa  service,  the  plaintiff*  may  enter  a  common  appearance  for  such 
defendant,  and  proceed  thereon  to  judgment  and  execution. 

B   4  IWDOESI- 


GENERAL  RULES. 


18S2. 


to  be 


oo  die  writ  of  CifiiMii 


Bmi§at£ 
Bdllbrje 


tbe  order Jy  deted  tbe 


uj  sffidsvity 

or 
bj  order  of  [namiiig  die  Judge  milEiiig 
dajof 


wmmuedbjS.F.oi 
tbe  pbintiff  \ot  pMintiwj  wwuo  imiedy 


y  ettOTDey  for 


TUiwritira 
tbe  oijf  towDy 
mmibcr  of  the 


in  perMm  bj  tbe  plamtBT  witlim  named,  [mentioa 
parish,  and  also  die  name  of  the  hamlet,  street,  and 
of  die  ptamtHTs  residence,  if  any  such  there  be.] 


K.  C   TlXDAL. 


J.  Batlxt. 
J.  A.  Pauc 
J.  Lnw.raif.a. 
&  GAsnxx. 
J.  Vauohav. 


J.  Pailkx. 
W.  BoLLAVn. 

J.  B.   B08AXQI7KT. 

W.  £.  Tauxtov. 
£.  H.  AintBtoWt 
J.  PAixmnu 
J.  Gu&nr. 


The  IbUowing  role  was  agreed  upon  by  the  Jodges  of  the  Court  of 
King's  Bench,  in  pumance  of  the  statute  2  IF.  4.  c.  39.  «.  18.,  and  took 
cflect  oo  the  fint  day  of  MOekadmas  term  1838. 

It  is  OEDKan^  That  all  writs  of  nunaMfu,  dittrmgaSf  c^maM,  and  de- 
tamer  issued  in  the  eoonty  of  Ifaddfeaor,  shall  be  issued,  signed  and  sealed, 
by  the  signer  of  the  bills  of  MidtUnac;  and  that  all  such  writs  issued  in 
any  other  county,  shall  be  issued  and  signed  by  the  signer  of  the  writs  in 
the  King's  Bench  office,  and  seeled  by  tbe  sealer  of  the  writs  until  further 
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1882. 


The  King  against  John  Patteson.  (a) 

QUO  WARRANTO.  The  first  count  of  the  inform-  By  the  statute  ^j^  g<; 
ation  charged  the  defendant  with  usurping  the  office  «.  6.  it  b  St'rf^  £ 
of  alderman  of  the  city  of  Noraoich,'  the  second,  the  Sl^resjietive  {^^/  ' 
office  of  justice  of  peace  within  the  city ;  and  the  third  I^fa  pay'S^^*'^^^^- ' 
count,  the  offices  of  alderman  and  justice  of  peace.  The  J^,>^  "^"^^ 
plea  to  the  first  count  set  out  a  charter  of  Kinc:  Charles  *^®™ '"  »»»P«ci 

^  of  the  county 

the  Second,  whereby  he  granted,  among  other  things,  '•^  ^  »»<* 

o  o      person  whom 

''  that  all  the  aldermen  of  the  city  who  had  borne  the  the  justices 
office  of  mayoralty,  so  long  as  they  should  continue  in  quarter  sessions 
their  public  offices,  should  be  justices  of  peace  of  the  the  treasurer, 
same  city,"  and  ordained  the  mode  of  electing  aldermen ;  wrwJlh^^ 

thereby  autbo- 
find  to  appoint,)  be  first  giving  sufficient  security  in  such  sums  as  shall  be  approved  by 
tb*  joflices  aft  sessions,  to  be  accountable  for  the  money  which  shall  be  paid  to  him  in  pur- 
suauee  of  that  act,  and  for  which,  by  «.  7.,  he  is  made  accountable  to  the  Justices :  Held, 
that  this  Mction  of  the  statute  does  not  make  the  giving  of  the  security  a  condition  pre- 
cedent to  a  person's  becoming  treasurer,  or  being  responsible  or  accountable  to  the  justices, 
b«t  that  the  appointment  is  complete  without  such  security  being  giren. 

In  quo  warraMo  for  usurping  the  office  of  alderman  and  justice  of  peace  of  the  city  of 
Karwiek,  the  plea  iet  out  a  charter  of  Car.  2.,  granting,  among  other  things,  that  all  the 
aldermen  of  the  city  who  had  borne  the  office  of  mayor*  so  long  as  they  should  continue 
in  their  public  offices,  should  be  justices  of  the  peace  of  the  same  city ;  that  the  defendant 
was  duly  elected  an  alderman,  and  still  was  alderman ;  and  that  he  became  mayor,  and 
tficreby  afterwards  became  justice.  Replication,  that  the  defendant  being  such  aldenuan 
and  justice,  was  duly  appointed  to  be  treasurer  of  the  county  of  the  city  of  iST.,  and  gaTO 
such  aeourity  to  the  mayor  and  reoorder,  being  justices  of  peace  for  the  said  city,  as  in  that 
behalf  required,  and  accepted  and  took  on  himself  the  office  of  treasurer,  and  entered  on  the 
discharge  of  the  duty  of  his  office,  which  offices  of  alderman  and  justice,  and  of  treasurer, 
weve  incompatible  with  each  other,  whereby  the  defendant  vacated  the  offices  of  justice  and 
alderman,  &c  Rejoinder,  that  the  defendant  did  not  give  such  security  s  HeUly  on  de- 
mnner,  that  the  njoinder  was  bad,  as  tendering  an  immaterial  issue : 

Held,  secondly,  that  the  replication  was  bad,  because  the  acceptance  by  a  person  holding 
a  corpocate  office^  of  another  incompatible  office  not  corporate,  did  not  operate  as  an 
abiolnta  avoidance  of  the  corporate  office,  though  it  might  be  ground  of  amotion ;  and 
tiiat  aceeirtanoe  of  an  incompatible  office  does  not  operate  as  an  absolute  avoidance  of  a 
fimner  office^  in  any  case  where  the  party  could  not  divest  himself  of  that  office  by  his  own 
act  and  wickoot  the  ooocurrenee  of  another  authority  to  hb  resignation  or  amotion,  unless 
such  authority  be  privy  and  consentins  to  the  second  appointment. 

Held  al«H  that  the  defendant,  as  long  as  he  was  an  alderman  and  justice  of  peace  of 
the  dtj  ai  iV^.,  was  not  a  person  capable  of  being  appointed  county  treasurer. 

(a)  JMkddt  J.  sat  in  the  bail-court  this  term. 

and 
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1832.  and  the  plea  averred  that  the  defendant  was,  in  Decem- 
ber 1781 9  duly  elected  alderman  of  the  said  city,  and 
became  and  still  is  alderman  thereof.  To  the  second 
count  the  defendant  pleaded  the  like  charter,  his  elec- 
tion as  alderman,  and  that  in  June  1788  he  was  duly 
elected  and  was  mayor  for  one  year  next  following 
and  thereby  became  and  was  made  a  justice  of  peace, 
&C.  There  was  a  similar  plea  to  the  third  count.  Re- 
plication to  the  first  plea,  that  King  Charles  the  Second 
granted,  Sec,  and  the  defendant  was  elected  alderman  as 
in  that  plea  alleged,  but  that  afterwards  in  1788  he 
was  elected  and  became  mayor  for  one  year  next  fol- 
lowing, and  thereby  was  constituted  a  justice  of  peace 
for  the  said  city;  and  afterwards,  in  August  1827,  the 
defendant,  being  such  alderman  and  justice  as  afore- 
said, was  duly  appointed  to  be  treasurer  of  the  county 
of  the  city  of  Normichy  giving  security  to  account,  &&, 
and  that  he  gave  such  security  to  the  then  mayor,  re- 
corder, &C.,  being  justices  of  the  peace  for  the  said 
city,  as  in  that  behalf  required,  and  then  and  there  took 
npon  himself  the  office  of  treasurer,  which  offices  of 
alderman  and  treasurer  were  wholly  incompatible  with 
each  other,  whereby  the  defendant  vacated  the  office  of, 
and  ceased  to  be,  an  alderman  of  the  said  city.  To  the 
second  plea,  that  the  defendant  was  elected  alderman 
and  mayor,  and  became  justice  of  peace  as  in  that  plea 
allied,  but  that  in  August  1827  he  was  appointed  trea- 
surer, and  gave  security,  and  took  on  himself  the  office 
of  treasurer,  &c.  (as  before):  and  that  the  offices  of 
justice  of  the  peace  and  treasurer  were  incompatible.  To 
the  third  plea,  the  same  facts  were  replied,  with  an  alle- 
gadon,  that  the  offices  of  alderman^  justice  of  the  peace 
and  treasurer  were  incompatible.     Rejoinder  to  each 

part 
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part  of  tbe  replication,  that  the  defendant  did  not  1832. 
give  such  security  to  the  mayor,  &c.,  being  justices  of  """"" 
the  peace  for  tbe  said  city,  &c.,  as  in  the  replication  jigamtt 
alleged,  and  of  this,  &c.  Demurrer,  stating  for  cause 
that  the  defendant  had  attempted  to  put  in  issue  matter 
altogether  immaterial  and  not  properly  issuable,  and 
bad  not  denied,  confessed,  or  avoided  the  substantial 
matter  in  the  replication.  Joinder  in  demurrer.  This 
case  was  argued  in  Michaelmas  term  1831. 

Canqibell  in  support  of  the  demurrer.  The  rejoinder 
tenders  an  immaterial  issue.  It  admits  that  the  defend^ 
ant  was  elected  to^  and  accepted  and  took  upon  himself 
the  office  of  treasurer ;  and  this  renders  it  immateriid 
whether  or  not  he  gave  the  security ;  for  by  the  statute 
12  G.  2.  c.  29.  5.  6.,  ^^  the  high  constables  are  required^ 
at  or  before  the  next  general  quarter  sessions  after 
they  shall  have  received  any  sum  of  money,  to  pay 
the  same  into  the  hands  of  such  person  whom  the 
justices  shall,  at  their  respective  general  or  quarter 
sessions,  appoint  to  be  the  treasurer,  (which  treasurer 
they  are  thereby  authorized  to  appoint,)  such  treasurer 
first  giving  sufficient  security  in  such  sums  as  shall  be 
approved  by  the  said  justices  at  their  respective  quarter 
sessions,  8cc.'*  The  security  to  be  given  is  an  act  to  be 
done  after  the  election  to  and  acceptance  of  the  office. 

Then,  secondly,  the  replication  is  good.  It  shews 
an  appointment  of  the  defendant  to,  and  acceptance  by 
him,  of  incompatible  offices.  It  is  clear  that  the  offices 
of  alderman  and  county  treasurer  are  incompatible,  fojr, 
by  the  12G.  2.  i:.  29.  s.6.j  the  treasurer  is  appointed 
by  the  justices  of  the  peace,  and  by  5.  7.  is  accountable 
to  them  for  the  monies  he  receives,  and  by  5.  11.  he  13 

to 
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to  continue  in  office  and  be  removable  at  their  pleasure; 
and  by  the  55  G,  8.  c.5l,  s.  17.9  the  justices  are  to  fix 
his  salary.  Then,  the  two  offices  being  incompatible, 
the  acceptance  of  the  second  operates  as  an  avoidance  of 
the  first,  Milward  v.  Thatcher  (a),  Rex  v.  Tizzard  (i), 
and  Bex  v.'  Pateman  (c). 

This  rule  is  not  confined  to  cases  where  both  the 
offices  are  corporate.  Wherever  the  offices  are  of  a 
public  nature,  and  incompatible,  and  the  public  are 
interested  in  a  due  performance  of  the  duties,  the  ac- 
ceptance of  the  second  office  operates  as  an  avoidance 
of  the  first.  A  coroner,  becoming  sheriff,  vacates  the 
former  office.  In  Com.  Dig,^  tit.  Officer j  K.  5.,  it  is  said 
that  a  man  shall  lose  his  office  if  he  accept  another  office 
incompatible,  and  the  first  instance  put  is  of  an  office 
not  in  a  corporation :  ^*  as,  if  the  one  office  be  under 
the  control  of  the  other,  as,  if  the  remembrancer  of  the 
exchequer  be  made  a  baron  of  the  exchequer/'  Under 
the  same  title,  B.  6.,  it  is  laid  down  generally,  that  the 
grant  of  an  office  to  one  who  has  another  office  incom- 
patible is  not  good;  for  the -first  office  will,  thereby  be 
void ;  as  "  if  a  forester  by  patent  for  life  be  made  justice 
in  eyre  of  the  same  forest  pro  hac  vice^  the  office  of 
forester  will  be  void^  for  it  is  incompatible ;  being  sub- 
ject to  correction  by  the  justices  in  eyre;*'  or  "  if  the 
steward,  warder,  or  justice  of  the  forest  be  made  justice 
in  eyre,"  and  4  Inst.  810.  is  cited;  or,  "  if  a  justice  o 
C.  B.  be  made  a  justice  of  B.  R. ;"  and  for  this  latter  po- 
sition the  cases  of  justices  Dyer  and  Croke  are  cited  {d).  In 
the  first  of  these,  {Easter,  4  &  5  P.  4*  ilf.)  Dyer  himself. 


(•)  9T.  R.  81.  (6)  9B.iC.  418.  (c)  2  T.  R.  779 

{d)  See  alio    Vm.  Abr.  Officer  and  Offices    ^R.)  and  the  instanc 
then  cHed. 
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a  jostice  of  the  Common  Pleas,  having  been  appointed  a       18S2. 
justice  of  the  Kioe's  Bench,  it  was  held  that  the  letters       ' 

^  "^  The  KiKo 

patent  creating  him  a  justice  of  K.  B.  vacated  his  jigtmut 
former  patent  (a),  upon  this,  among  other  grounds^  that 
a  writ  of  error  lay  from  C.  B.  to  B.  R.,  and,  therefore, 
that  a  man  might  have  to  reverse  hb  own  Judgment ;  and 
in  Michaelmas  4  Car^  1.  (6),  Croke^  a  justice  of  the  Com- 
mon Pleas,  being  made  a  justice  of  the  King's  Bench,  it 
was  held  by  all  the  justices  assembled  at  the  Lord  Keep- 
er's house,  that  the  o£Soe  of  justice  of  the  Common  Pleas 
became  void  on  signing  the  patent  of  promotion,  and 
that  no  patent  of  revocation  was  necessary.  And  in 
Dyer  159  ^  it  is  said  that  Saunders^  then  -Chief  Justice 
of  England,  who  was  a  justice  of  C.  B.  before,  never  sur- 
rendered his  former  patent,  and  that  it  was  only  deter- 
mined by  operation  of  law.  Yet,  even  as  to  judicial 
offices,  two  may  be  hdd  by  the  same  person,  if  they  are 
not  incompatible.  Thus  Knivet  was  Chancellor  and  Chief 
Justice  at  the  same  time,  in  the  reign  of  Edward  III.  {c) 
So  were  Lord  Hardwicke  (d)  and  Lord  Loughborough^ 
and  Noel  was  Chief  Justice  of  Chester  as  well  as  a  judge 
rf  Westminster  HaU{e\  So  Sir  Edward  Littleton  was 
Lord  Keeper  and  Chief  Justice  of  C.  B.  at  the  same 
time  {g\  and  Sir  Orlando  Bridgman  being  Chief  Justice 
of  C.  B.  was  made  Lord  Keeper,  and  still  continued 
Chief  Justice  (h).  These  authorities  abundantly  shew 
that,  as  to  offices  not  corporate,  the  acceptance  of  a 
second  incompatible  with  the  first,  avoids  it;  and  Sir 
Charles  Howard'B  case(f)  is  a  strong  authority  to  the 

(o)  Dyer,  158.  b.  (6)  Cro.  Car.  127, 128. 

(c)  5  JUp,  8.  a.  (d)  Cos.  temp.  Har4m.  564. 

(e)  Dyer,  158.  6.  note  35.  ed.  1794.  (g)  Cro.  Car.  60a 

(4)  1  SUU  338.       ^  W  5Sr  W.  Jonetp  295. 

same 
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1852.  same  effiK^t  There  *<  the  Attorney-General  desired  that, 
for  a  general  reason,  his  offices  of  keeper  and  bailiff  of 

against  several  walks,  and  of  the  game  there,  and  of  riding  forester, 
might  be  seized^  because  all  those  were  subordinate  to  the 
office  of  a  verderer  (which  he  held) ;  and,  therefore,  by 
that  his  other  offices  were  determined,  and  for  that  he 
cited  Blag^s  case  (a),  who  was  remembrancer  in  the 
exchequer,  and  after  that  was  made  one  of  the  barons 
there;  and  it  was  resolved,  that  his  office  of  remem- 
brancer was  gone.  Mr.  Attorney  said  he  had  seen 
precedents,  that  divers  offices  had  been  seized  be- 
cause one  man  had  so  many,  quod  eis  intendere  ne- 
quit.  It  was  objected  by  the  counsel  on  the  other  side 
that  a  verderer  was  by  election,  and  that  may  be  against 
a  man's  will,  and,  therefore,  should  not  determine  other 
offices  by  letters  patents.  To  which  Mr.  Attorney  an- 
swered, that  he  had  particularly  averred  that  Sir  Charles 
had  used  the  office  of  verderer,  and  so  accepted  the 
election,  which  he  might  have  waived.  The  Judges 
agreed  that  all  the  other  places  here  claimed  by  Sir 
C  Howard  were  inferior  to  his  place  of  verderer,  and  so 
determined  by  acceptance  thereof.  Judgment  was  given 
upon  the  whole  claim  for  all  things  against  Sir  Charles 
Howard.^^  The  ground  of  the  decision,  therefore,  was, 
that  the  other  offices  held  by  Sir  Charles  Howard  were 
actually  determined  by  his  acceptance  of  that  of  verderer. 
It  is  undoubtedly  true,  that  in  many  of  the  cases  in 
which  it  has  been  held  that  a  man  loses  an  office  when 
he  accepts  one  that  is  incompatible,  the  two  offices  were 
corporate,  as,  in  Milward  v.  Thatcher  {b\  those  of  jurat 

(a)  Cited  in  Crocker  and  York  t.  Dormer,  Pqph,  28.  and  CoU  t.  Glover, 
1  RolL  Rep.  452. 
{b)  8  T.  R.  SI. 

and 
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find  town  clerk,  and  in  Rex  v.  Blissel  {a\  that  of  chamber-        18S2* 
lain  and  alderman ;  but  the  reasons  iriven  for  those  deci-       "'"""' 
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sions  were  not  that  the  two  offices  were  corporate^  but  agamtt 
that  they  were  incompatible.  In  Bexy.  Tizzard{b)y  it 
was  alleged  in  the  replication  that  the  offices  of  town  . 
clerk  and  alderman  were  incompatiblei  and  that  the 
defendant  by  accepting  the  office  of  town  clerk  vacated 
that  of  alderman ;  and  on  demurrer  to  the  replication, 
the  only  question  argued  was,  whether  the  two  offices  were 
inconsistent,  it  being  conceded  that  if  they  were,  the  ac- 
ceptance of  the  office  of  town  clerk  vacated  that  of  alder- 
man. In  Verrior  v.  The  Mayor  of  Sandwich  (c),  there  was 
a  mandamus  to  restore  Verrior  to  the  place  of  town  clerk; 
the  return  was,  that  he  being  town  clerk  was  elected 
mayor,  and  that  he  accepted  the  office.  The  question 
was,  whether  the  same  person  could  be  mayor  and  town 
derk.  The  Court  seemed  to  think  he  could  not,  but 
delivered  no  opinion;  but  the  argument  was  not  that  the 
two  offices  were  corporate,  but  that  they  were  incompa- 
tible(d);  because  the  mayor  was  judge  of  a  court  of  re- 
cord, which  it  was  the  duty  of  the  town  clerk  to  attend 
ministerially,  and  he  might  be  fined  for  his  default,  and 
it  was  not  likely  that  he  would  impose  a  fine  upon  him- 
self. Upon  the  same  ground,  it  was  there  said  in  argu- 
ment, and  affirmed  by  the  Court,  that  the  Chief  Justice 
of  C.  B.  cannot  be  prothonotary  or  clerk  of  the  papers 
in  the  same  court;  and  it  was  also  said  in  argument,  and 
affirmed  by  the  Court  there,  that  a  bishop  could  not 
hold  a  parsonage  by  commendam  in  his  own  diocese, 
for  he  cannot  visit  himself;  and  these  dicta  are  adopted, 
Com.  Dig.  Officer^  (B)  6. 

(a)  Doug.  398.  note.  (6)  9  P.  4*  C  418. 

[e)  Sid*  SOS.  (d)  See  also  Rex  t.  Jones,  1  B.  j*  Jd.  677. 
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1832.  The  authorities,  therefore,  establish  that  a  party  hold- 

ing  an  office  (whether  it  be  corporate  or  not),  by  accept- 

mgamai  jng  another  incompatible  with  it  avoids  his  first  office: 
and  it  follows  that  the  defendant  in  this  case,  by  accept- 
ing the  office  of  county  treasurer,  vacated  hb  offices  of 
alderman  and  justice  of  the  peace. 

Coleridge  contrL  The  issue  tendered  by  the  re- 
joinder was  material,  because,  by  IS  6. 2.  c.  29.  $•  6., 
the  giving  of  security  by  the  party  nominated  county 
treasurer  is  a  condition  precedent  to  the  office  becoming 
vested  in  him.  Until  security  is  given,  the  high  constables 
are  not  to  pay  money  into  the  treasurer's  hands,  nor 
does  the  latter  become  accountable  to  the  justices,  nor 
can  they  order  him  to  pay  any  money.  IncompatibUity 
is  a  legal  conclusion,  the  result  of  facts  one  or  many ; 
and  the  liability  of  one  officer  to  account  to  another  is  a 
fact  from  which  incompatibility  of  offices  may  result.  The 
replication  alleges  a  fact  (the  having  given  security),  from 
which  the  accountability  of  the  treasurer  arises.  That  is 
a  material  fact  The  defendant  was  not  bound  to  admit 
it,  as  he  must  have  done  if  he  had  not  traversed  it  It 
is  an  established  rule  in  pleading,  if  there  be  two  or 
more  material  facts,  a  traverse  of  one  is  good.  Com. 
Dig^f  Pleader^  G.  10.  The  allegation  of  acceptance,  and 
entering  on  the  duties,  of  the  office  makes  no  difference ; 
because  the  defendant  has  entered  on  no  offices  or  duties 
incompatible  until  he  has  given  the  security. 

Then,  as  to  the  replication,  it  alleges  the  incom- 
patibility of  the  offices,  and  that  by  reason  thereof,  the 
office  of  alderman  became  ipso  facto  void.  It  is  not 
disputed  that  the  two  offices  are  incompatible,  but  it  is 
denied  that  the  appointment  of  a  person  holding  a  cor- 
porate 
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porate  office^  to  an  incompatible  office  not  corporate,  and        1 832. 
bis  acceptance  tbereof,  will  of  itself  vacate  the  first     A     ^    „ 

'^  The  Kino 

corporate  office  has  been  held  to  be  avoided  by  accept-     jagainst 

ance  of  an  incompatible  corporate  office,  on  the  principle 

that  from  the  acceptance  of  the  second  the  law  implies 

a  surrender  of  the  first  by  the  officer,  and  an  acceptance 

of  tliat  surrender  by  the  power  which  appointed  him. 

Where  the  same  power  appoints  to  both  offices,  the  act 

of  appointment  to  the  second  implies  an  assent  to  the 

surrender  of  the  first,  as  the  act  of  acceptance  of  the 

second  office  implies  the  surrender  by  the  officer  of  the 

first     The  authorities  prove  not  that  the  acceptance  of 

the  second  office  of  itself  vacates  the  first,  but,  merely, 

that  two  incompatible  offices  cannot  be  held  together ; 

which  is  conceded.     Thus,  the  acceptance  of  the  office 

of  sheriff  does  not  ipso  facto  vacate  the  office  of  coroner, 

though  (a)  it  is  a  ground  of  discharge  by  writ.  The  coroner 

is  elected  by  the  freeholders  in  pursuance  of  a  writ  from 

the  crown,  and  he  may  be  discharged  of  his  office  by  the 

king's  writ  sent  unto  him,  and  thereupon  another  writ 

issues  to  the  sheriff  to  choose  a  new  coroner ;  and  that 

writ  recites  the  cause  for  which  the  king  had  removed 

the  other  coroner  from  his  office,  Fitzh.  N.  B.  163,  164. 

One  of  the  causes  recited  in  the  writ  given  in  Fitzherbert 

is,  '*  that  the  coroner  has  been  chosen  into  the  office  of 

the  sheriff;*'   from  which  it  appears,  that  at  the  time 

when  those  writs  were   framed   on   which   Fitzherbert 

comments,  the  sheriff  was  elected  by  the  freeholders. 

He  continued  to  be  so  till  the  statute  of  Lincoln^  9  £.  2. 

fUd.  2.     As  to   the   incompatible  offices   of  judges  of 

di£ferent  courts ;  in  the  times  of  Dyer  and  Croke  judges 

were  appointed   durante   bene  placitOj   and    the    king 

(«)  C<m.  Dig.  Officer,  G,  4. 

You  IV.  C  deter. 
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18S2.        determined  his  will  as  to  the  first  office,  by  appointing 
«.    — ^       the  jsame  party  to  another  incompatible  office.     This  is 

ofnMti        quite  consistent  with  the  opinion  delivered  by  the  judges, 
when  Crokcy  who  was  a  justice  of  C*  P.,  was  appointed  to 
the  office  of  Chief  Justice  of  K.  B.,  that  a  patent  of 
revocation  of  the  first  office  was  unnecessary,  because,  by 
making  him  Chief  Justice  of  K.  6.,  his  former  patent 
was  in  law  determined.    But  where  Chief  Baron  Walter 
was  appointed  Chief  Baron  quam  diu  se  bene  gesseritj 
though  he  was  in  the  king's  displeasure,  and  commanded 
to  forbear  to  execute  the  office,  he  continued  Chief  Baron 
nntil  the  day  of  his  death  (a).     The  king,  if  he  could  have 
deprived  him  of  his  office  by  appointing  him  to  an  in- 
compatible office,  undoubtedly  would.     Then,  although 
it  appears  from  the  older  authorities,  not  indeed  that 
the  acceptance  of  the  second  office  vacates  the  first,  but 
that  two  incompatible  offices  cannot  be  held  together, 
the  question    may  still    arise,    which    office  becomes 
vacant  ?     In  Bex  v.  Blissel  (&),  the  question  was,  whe- 
ther one  Pike  had   been  duly  elected  alderman?  he, 
at  the  time  of  the  election,  having  been  chamberlain 
of  the  corporation,  and  being  therefore  objected  to  as 
ineligible  (the  aldermen  being  auditors  of  the  chamber- 
lain's account) :  but  the  Court  held  that  he  had  vacated 
the  office  of  chamberlain  by  accepting  that  of  alder- 
man, not  on  the  ground  that  acceptance  of  a  second 
incompatible   office    avoided    the    first,    but  that  the 
acceptance  of  the  higher  of  the  two  ipso  facto  vacated 
the  other.     The  same  principle  is  laid  down  in  Dyet^s 
case  (c).     It  was  in  Rex  v.  2\elawncy  {d\  where  both 
the  offices  were  corporate,  that  the  doctrine  afterwards 

(a)  Cro.  Car.  203.  (6)  Doug*  598.  notoSS. 

(c)  jDyer,  159a.  (i/)  ZBurr.  1615. 
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adopted  by  this  Court  in  MUward  v.  ThatcTier  {a)  was       18S2* 
first  stated  in  ariniinent :  viz,  that  if  the  two  were  in-       — 

**  The  Kivo 

compatible,  it  would  be  the^^^rm^*  office  that  was  vacatedi  ^agauut 
by  acceptance  of  the  latter.  In  Sir  Charles  HormarJCs 
case  {b)j  the  question  was  not  whether  the  offices  were 
Toid,  but  whether  they  should  be  seised  into  the  king's 
bands ;  the  reason  of  the  decision  there  was,  that  all  the 
other  offices  claimed  by  him  were  inferior  to  that  of  ver- 
derer :  and,  therefore,  there  was  good  ground  of  seizure. 
As  to  the  dictum  that  a  bishop  cannot  hold  a  living 
by  commendam  in  his  own  diocese,  because  the  same 
person  cannot  be  visitor  and  visited;  Gibson  in  his  Codex^ 
91S^  states  that  to  be  a  questionable  position,  because 
the  bishop  is  under  the  correction  of  the  metropolitan ; 
and  that  seems  to  have  been  the  opinion  of  Dodderidge  J., 
in  Cdt  V.  Glcver{c),  As  to  the  cases  of  forester,  steward, 
and  justice  in  eyre  of  the  forest,  in  4  InsL  SIO,  Lord 
Coie  ^leaks  only  of  a  forester  by  patent,  and  Manwoodj 
p.  163^  says,  he  is  made  by  letters  patent  under  the 
great  seal,  and  that  some  have  their  offices  in  fee,  some 
for  life,  and  some  only  durante  bene  placito.  The 
steward  and  justice  in  eyre  are  appointed  by  the  king. 
The  dictum  as  to  these  offices  is,  therefore,  consistent 
with  the  principle  that  incompatibility,  per  se,  only  vacates 
the  first  office,  where  both  are  granted  by  the  same  power. 
In  Com.  Dig.  tit  Officer^  K.  5.  and  B.  6.,  not  a  single 
instance  of  avoidance  is  mentioned  where  the  grant  of 
the  second  office  is  not  from  the  same  authority  which 
granted  the  first,  except  the  case  of  the  bishop  holding  a 
parsonage  by  commendam  in  his  own  dioce  se.  Ac- 
cording to  Gibson,  it  may  be  doubted  whether  that  be 

(«)  S  r.  J?.  «1.  (*)  Sir  W.  Jmtt^  99S.  (c)  Moore,  899. 

C  2  law; 
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1832,        law;  and  even  if  it  be,  that  stands  upon  its  own  footing; 
""■"""^        it  is  the  ecclesiastical  law  which  is  positive  on  this  sub- 

Tbe  Ki*o       ,  .        .  r    i_ 

ogamst       jectj  and  where  the  crown  pro  hac  vice  is  patron  of  the 
living,  it  seems  hardly  an   exception.      The  ordinary 
avoidance  of  a  first  benefice  by  taking  a  second,  is  by 
Stat.  21  H.  8.  c.  IS.,  which  applies  only  to  a  living  of 
the  yearly  value  of  8/.     Below  that  value,  the  first  living 
is  voidable  only  at  the  patron's  pleasure,  unless  the  bishop 
by  sentence  make  it  void  (a).     Then  if  no  case  be  found 
which  contradicts  the  principle,  can  any  analogies   be 
found  to  support  it  ?     The  principle  is,  that  the  party 
granting   and  the  grantee   must  concur  to  make   the 
avoidance.     If  the  grantor  confer  a  second  office,  which 
his  grantee  of  the  first  declines  to  accept,   the  first 
office  is  not  void;  so  that  the  grantee's  assent  is  neces- 
sary ;  BostorCs  case,  cited  in  Awdletfs  case  (&).     There 
Boston  was  elected  to  be  alderman  on  purpose  to  oust 
him   of  the  office  of  town-clerk,   because   they  were 
incompatible  offices  in  one  person,  and  in  the  King's 
Bench  he  had  restitution  to  the  first  office.      If  the 
acceptance  of  a  second  office  avoided  the  first  simply 
on  account  of  incompatibility,  because  thereby  the  duty 
of  the  first  could  not  properly  be  discharged,  one  would 
expect  amotion  to  be  necessary,  as  in  all  similar  cases, 
such  as  non-residence,  insolvency,  &c.     In  Rex  v.  Hea^ 
ven  {c\  the  defendant  was  an  alderman  of  Bedford,  but 
thirteen  years  before  had  removed  from  Bedford,  and  of 
late  had  been  appointed  to  an  office  which,  by  act  of 
parliament,  required  him  to  reside  elsewhere,  and  it  was 
contended   that  the  office   of   alderman   was   thereby 
vacated,  but  the  Court  refused  a  rule  for  a  quo  war- 

(a)  Gibtons  Coder,  906.  (b)  NoyU  Hqu  78.  (c)  2  7*.  R.  772. 
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ranto  until  a  sentence  of  amotion  by  the  corporation.  1882.  , 
In  Rex  V.  Pateman  la\  the  defendant  havine  accepted  ""■" 
an  oflSce  in  the  same  corporation  incompatible  with  his  jag^imu 
former  one.  Lord  Kenyon  said  the  appointment  was  an 
act  of  the  corporation,  and  equivalent  to  an  amotion. 
Here  the  defendant  has  lawfully  been  elected  for  life,  or 
until  amotion  for  a  reasonable  cause,  and  the  corporation 
have  neither  expressly  nor  by  implication  amoved  him. 
By  the  charter  he  might  have  been  elected  alderman 
without  having  been  a  candidate,  and  against  his  will. 
He  was  liable  to  a  penalty  if  he  refused  to  serve  when 
elected,  or  withdrew  himself  from  the  duties  of  the  office 
without  permission  or  a  reasonable  cause.  Was  he  then 
at  liberty,  without  permission  of  those  who  elected  him, 
to  vacate  the  office  by  the  acceptance  of  a  second  con* 
fared  by  a  different  atdhority?  And  what  reason  is 
there  for  saying,  that  if  two  offices  be  incompatible,  the 
first  should  become  vacant  by  appointment  to  the  second, 
rather  than  that  the  appointment  to  the  first  should 
make  the  person  ineligible  to  the  second  ? 

Cur.  adv.  vuU. 

Parke  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court  (having  first  stated  the  pleadings) 
as  follows :  —  Two  questions  arose  on  these  pleadings, 
and  were  argued  at  the  bar.  The  first,  whether  the 
rgoinder  was  sufficient  ?  The  second,  whether  the  ap- 
pointment to  and  acceptance  of  the  office  of  treasurer  of 
the  county  of  the  city  did  or  did  not  vacate  the  offices  of 
alderman  and  justice  of  the  peace,  or  either  of  them  ? 

The  first  question  depends  upon  the  materiality  of 

(o)  2  T.  R.  779. 

C  3  the 
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1832.       the  averment  in  each  replication,  "  that  the  defendant 
gave  such  security  as  therein  is  before  mentioned,  to  the 

agpmu  mayor,  recorder,  steward  and  aldermen,  being  justices  of 
the  peace,"  the  same  replication  containing  also  an  aver- 
ment, that  '^  he  accepted  and  took  upon  himself  the 
office  of  treasurer,  and  entered  upon  the  discharge  of 
the  duties  of  his  office."  If  the  giving  security  be  a 
condition  precedent  to  becoming  treasurer,  or  being 
responsible  and  accountable  as  such,  the  averment  is 
material  and  traversable.  If  it*  be  not,  it  is  immaterial, 
and  we  are  of  opinion  that  by  the  form  of  the  appoint- 
ment, stated  in  the  replications,  it  is  not  made  a  condition 
precedent,  if  it  be  not  so  by  the  statute  12  G.  2.  c.  29* 
5.  6.,  in  pursuance  of  which  statute  the  appointment  took 
place ;  and,  by  the  statute,  we  think  it  is  not  made  a 
condition  precedent,  either  to  the  enjoyment  of  the  office, 
or  to  the  liability  to  account  for  the  monies  received  by 
virtue  of  the  office.  The  statute  appears  to  us  in  this 
respect  to  be  directory  only ;  and  if  so,  the  appointment 
of  the  defendant  was  complete,  though  such  security 
was  not  given,  and  the  rejoinders  are  all  bad  in  law,  as 
tendering  issue  on  an  immaterial  allegation. 

The  second  question  is  one  of  more  difficulty  and 
importance.  It  was  admitted  on  the  argument,  that  the 
offices  of  treasurer  and  of  justice  of  the  peace  are  incom- 
patible: it  is  also  admitted  on  the  pleadings  that  the 
defendant  was  appointed  to  and  accepted  the  office  of 
county  treasurer.  The  question  is,  what  is  the  effisct  of 
that  appointment  and  acceptance  ?  Without  acceptance 
by  the  person  appointed,  it  is  clear  that  the  first  office 
would  not  be  avoided  (a).     After  acceptance,  is  the  first 

(o)  Noy't  Rep.  78. ;  D^'t  Hep,  532  Um  not. 
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office  become  absolutely  void,  so  that  the  party  may  be       18S2. 
ousted  by  a  proceeding  in  quo  warranto  ?    If  we  were 
to  boM  that  the  office  of  justice  of  the  peace  is  absolutely       ogabui 
void  in  this  case,  it  would  be  difficult  not  to  come  to  the  «  . ,  ^ 
same  conclusion  in  every  case  in  which  a  justice  of  the 
peace  accepted  an  office  within  his  district  accountable 
before  justices  or  at  sessions ;  that,  for  instance,  of  over- 
seer of  the  poor,  or  churchwarden,  or  surveyor  of  the 
highways,  and  it  would  be  of  mischievous  consequence  to 
the  interests  of  the  public,  if  it  were  to  be  decided  that  a 
magistrate  could  not  discharge  the  important  duties  of 
those  subordinate  situations  without  losing  entirely  and 
for  ever  his  superior  office. 

This  very  question,  how  far  the  office  of  justice  of  the 
peace  and  the  office  of  overseer  were  compatible,  came 
before  the  Court  in  Hex  v.  Gayer  {a) ;  the  Court  gave 
no  judicial  opinion  on  it;  but  from  the  form  of  the  pro* 
oeedinj^  which  was  an  application  to  quash  an  order 
of  sessions  discharging  an  order  of  two  justices  appoint- 
ing the  defendant,  who  was  an  acting  justice  of  the  peace 
for  the  county,  to  be  an  overseer  of  the  poor,  it  seems  to 
have  been  considered  both  by  the  bar  and  by  the  bench, 
that  if  the  two  offices  were  incompatible  the  consequence 
would  be,  that  the  party  should  be  discharged  from  that 
of  overseer  as  having  been  disqualified  or  exempted,  and 
not  from  that  of  justice  of  the  peace  as  being  vacated  by 
the  appointment  to  be  overseer. 

Again,  it  would  be  an  anomaly  in  the  law,  if  a  public 
officer  who  could  not  directly  resign,   or   be  amoved  , 
without  the  c<mcurrence  or  privity  of  a  superior  autho* 
rity,  should  be  able  to  accomplish  the  same  object  in- 
directly by  an  acceptance  of  an  incompatible  office.    A 

(a)  1  Bwu  245. 

C  4  sheriff. 
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18S2.        sheriff,  for  instance,  who  is  indictable  for  not  accepting 
"  and  exercisini;  his  office,  mii^ht  relieve  himself  without* 

The  King  ^  »         fo 

agamsi  the  concurrence  of  the  crown  by  being  elected  to  the 
office  of  coroner ;  and  other  instances  of  the  same  kind 
might  be  put. 

These  considerations  lead  us  to  doubt  whether  the 
general  proposition  can  be  supported,  that  under  all 
circumstances,  the  acceptance  of  an  incompatible  office, 
by  whomsoever  the  appointment  to  it  is  made,  abso- 
lutely avoids  a  former  office ;  and  upon  reference  to  the 
authorities,  we  think  that  this  proposition  is  not  made 
out;  but  that  it  must  be  limited  and  qualified;  and  that 
such  acceptance  (though  it  may  be  ground  of  amotion) 
does  not  operate  as  an  absolute  avoidance  in  those  cases 
where  a  person  cannot  divest  himself  of  an  office  by  his 
own  mere  act,  but  requires  the  concurrence  of  another 
authority  to  his  resignation  or  amotion,  unless  that* 
authority  is  privy  and  consenting  to  the  second  ap- 
pointment. 

In  the  earlier  text  books  and  authorities,  the  ground 
upon  which  the  acceptance  of  an  incompatible  office 
avoids  another  is  not  distinctly  explained.  lit  the  cases, 
however,  of  Gage  v.  Peacock  (a)  and  Verrior  v.  The 
Mayor  of  Sandwich  (&),  it  appears  to  have  been  argued 
on  the  ground  of  an  implied  surrender;  and  in  some 
more  modern  cases,  where  the  first  office  is  clearly 
avoided,  the  reason  expressly  stated  is,  that  it  operates 
as  an  implied  surrender  of  the  former  office,  or  an 
amotion  from  it  In  Rex  v.  Trelawney  (c)  Lord  Mans- 
Jield  puts  it  on  the  former  ground;  and  that  opinion 
is   adopted   by   Buller  J.   in  Milward  v.   Thatcher  {d). 

(a)  Noy.\2.  {b)  2Keb.9Z. 

(c)  5  Burr,  1615.  ((/)  2  T.  R,  87. 

Lord 
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Lord  Kenyan^  in  Rex  v.  Paieman{a\  puts  it  on  the    ^   1882. 
latter.    See  also  the  opinion  of  Littledale  J.  in  Rex  v.       "^""^ 

The  KiHO 

HugAes  (6).  _<VfftMji 

If  this  view  of  the  subject  be  correct,  it  seems  to 
follow  that  the  acceptance  of  the  second  office  will  not 
absolutely  avoid  the  first,  unless  it  be  made  by,  pr  with 
the  privity  o^  that  authority  which  has  the  power  to 
accept  the  surrender  of  the  first  or  to  amove  firom  it. 

Upon  reference  to  the  authorities  it  will  be  found 
that  in  most,  if  not  in  all  cases  where  the  office  has 
been  held  to  be  absolutely  void,  a  surrender  to  and 
acceptance  by  the  same  persons  who  appointed  to  the 
second  office,  or  an  amotion  by  them,  would  be  good. 

A  forester  by  patent  for  life,  or  warden  of  a  forest, 
made  justice  in  eyre  of  the  same  forest  pro  hac  vice, 
4  Inst.  810. ;  a  justice  of  C.  P.  made  justice  of  K.  B., 
Dyer,  158  b.;  a  remembrancer  of  the  Exchequer  for  life 
made  a  Baron  of  the  Exchequer,  Dyer,  197  b.;  a  flog 
officer  appointed  to  another  command,  JohnUone  v. 
Margetson  {c), — are  all  instances  in  which  both  appoint- 
ments are  made  by  the  crown.  The  case  of  a  town* 
clerk  made  mayor,  Sid.  805.,  a  jurat  made  town- 
derk,  Milward  v.  Thatcher  {d)^  a  burgess  made  alder- 
mto,  Rex  V.  Hughez  {f\  all  appear  to  be  cases  of  ap* 
pointments  by  the  corporation  at  large.  In  Rex  v. 
Tizzard  {g)  it  does  not  app^r  by  the  pleadings  in  the 
case,  whether  the  mayor,  alderman,  and  bailifis  who 
appointed  to  the  office  of  town  clerk,  had  or  had  not 
the  power  of  accepting  the  resignation  of  that  of  alder- 
man ;  and  as  this  objection  was  not  stated,  we  do  not 

(fl)  2  r.  R.  777.  (bi  5B,ia  886. 

(e)  1  H.  B.  261.  fd)  2  T.  R.  81. 

(e)  SB.fC  886.  {$)  9  B.  ^  C  419. 

consider 
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1882.  consider  the  case  as  forming  an  exception  to  the  position 
now  laid  down. 

The  cases  of  a  forester  appointed  by  the  crown  and 
elected  verderer  by  the  freeholders,  Sir  Charles  HowanTa 
case  {a\  a  coroner  made  a  verderer,  Com.  Dig,f  Officer, 
G.  4.,  only  shew  that  the  acceptance  of  the  new  appoint- 
ment is  a  ground  of  discharge  from  the  old  one  by  the 
crown;  and  that  this  is  so  further  appears  from  the 
argument  of  Ncy  in  Sir  fV.  Janes^  who  said,  **  that  he 
had  seen  precedents  that  divers  offices  had  been  seized 
because  one  had  so  many,  quod  eis  intendere  nequit." 
In  SicL  805*,  where  it  is  said*that  the  Chief  Justice  can* 
net  be  prothonotary  in  his  own  court,  it  is  not  said  that 
by  accepting  it  the  office  of  Chief  Justice  would  be 
void. 

Upon  principle,  not  conflicting  with  any  of  the  au- 
thorities, it  seems  that  an  officer  cannot  avoid  his  office 
by  accepting  another,  unless  his  office  be  such  as  he  could 
determine  by  his  own  act  simply,  or  unless  that  authority 
concurs  in  the  new  appointment,  which  could  accept 
the  surrender  of,  or  amove  froQi,  the  old  one. 

This  defendant  is  an  alderman,  and,  by  virtue  of  that 
office,  a  justice ;  the  office  of  alderman  he  could  only 
surrender  to  the  corporation  at  large,  or,  by  charter  or 
prescription,  or  by-law,  to  a  select  body. 

That  the  assent  of  the  corporation  to  the  resignation 
of  an  office  is  necessary  appears  from  the  following 
authorities :  — - 

In  2  BjoIL  Abr*  456.  it  is  said,  that,  an  alderman  by 
the  assent  of  the  corporation  can  resign  and  relinquish 
his  office  to  the  corporation,  for  there  is  no  reason  why 

(a)  Sir  W.  Jmeh  399* 

he 
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he  should  be  bound  to  execute  and   continue  in  his        18S2. 
office  for  all   his  life,  against  his  will;    and  the  cor«       ^— 

The  KiMO 

poFBtion  may  take  such  surrender  of  right  without  any  j»gmnti 
power  given  by  the  charter  to  take  it.  In  Bex  v. 
Tidderiey  {a)  it  is  laid  down  that  every  corporation,  as 
a  corporation,  has  power  to  take  a  resignation.  In  Tajf^ 
hr^s  case  (6)  the  question  was,  whether  an  alderman 
might  sarrender  or  not?  Coventry^  solicitor,  said  he 
coukt  not,  and  cited  Medlicotfs  case,  where  the  opinion 
of  the  Court  was,  that  he  could  not;  but,  per  Dod^ 
deridgCj  '*  perhaps  they  would  not  accept  his  surrender.'' 
In  Com.  Dig^  tit  Franchises^  F.  30.,  it  is  said,  every 
member  or  officer  of  a  corporation  may  resign  his  place 
or  office.  Nothing  is  mentioned  of  acceptance ;  but  as 
it  IS  followed  by  these  words,  <*  and  a  corporation  has 
power  to  take  such  resignation,"  it  seems  to  be  implied 
that  the  corporation  must  accept  it  in  order  to  render  it 
valid.  Bex  v.  The  Mayor  of  Bippon  (c),  and  Bex  v. 
Lane  (<0,  are  authorities  to  the  same  effect. 

I^  then,  the  assent  of  the  corporation  at  large  or  a 
select  body  be  required  to  make  a  resignation  valid  and 
complete,  the  defendant  could  not  in  this  case  have 
eflEectoally  got  rid  of  his  offices  of  justice  and  alderman 
merely  by  his  own  act,  and  the  adoption  of  it  by  the 
other  justices  and  aldermen  in  sessions  assembled ;  and 
if  so,  there  can  be  no  implied  surrender  of  those  offices 
by  acceptance  of  an  incompatible  appointment  from 
them,  assembled  and  acting  in  the  same  character. 

The  offices  of  justice  and  alderman,  therefore^  did  not 
become  absolutely  void  by  that  acceptance. 

(a)  Sd.  14. 

(6)  Fcpkamy  lS3.y  reported^  2  RoSU  1 1.,  as  HoMartCs  case. 

(c)  1  JULJU^nuSeS.  (d)  2Ld.  Beywi,  |S04. 

It 
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1832.  It  must  not,  however,  be  supposed,  that  in  laying  this 

""■""        down  in  the  present  instance,  the  Court  mean  in  the 
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agama  slightest  degree  to  trench  upon  the  rule,  that  where  two 
offices  are  incompatible  they  cannot  be  held  together. 
This  is  a  rule  founded  on  the  plainest  principles  of 
public  policy,  and  which  has  obtained  from  very  early 
times. 

It  is  not  perhaps  necessary  for  the  Court  to  decide 
more,  than  that  the  circumstance  of  the  defendant  being 
appointed  to,  and  accepting  the  office  of  treasurer,  did 
not  vacate  that  of  alderman  and  justice.  But  as  it  may 
be  objected,  that  if  so,  the  two  offices  may  yet  be  held 
together,  it  may  be  as  well  to  add,  that  the  acceptance  of 
the  treasurership  may  perhaps  be  the  ground  of  amotion 
by  the  corporate  body ;  and  in  addition,  that  it  seems  to 
us  that  the  defendant  was  not  a  person  capable,  under 
12  G.  2.  C.29.  5.  6.,  as  long  as  he  was  an  alderman 
and  a  justice,  of  being  nominated  and  appointed  treasurer. 
Though  there  be  no  direct  prohibition  in  the  statute  of 
such  an  appointment,  it  is  clear  that  it  never  contem- 
plated the  possibility  of  the  justices  appointing  one  of 
themselves.  By  the  sixth  section  they  are  to  appoint  a 
person  resident  in  the  county,  he  first  giving  sufficient 
security,  and  he  is  to  pay  the  money  in  his  hands  ac- 
cording to  their  orders;  and  by  the  seventh  section  he 
is  to  keep  books  of  entries  of  the  sums  received  and  paid 
by  him,  and  to  deliver  in  accounts,  upon  oath  if  required, 
of  such  sums,  and  to  lay  before  the  justices  at  sessions 
proper  vouchers  for  the  same.  He  is,  moreover,  by  the 
eleventh  section,  to  be  continued  in  office  or  to  be  removed 
at  their  pleasure,  and  to  be  allowed  such  sum  for  his 
care  and  pains  in  the  execution  of  his  trust,  not  exceed- 
ing 201.  by  the  year,  as  they  in  their  discretions  shall 

think 
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think  fit  All  these  provisions  shew  that  he  is  intended  1 832. 
to  be  a  mere  ministerial  officer  under  the  justices,  and 
not  to  be  one  of  their  own  body.  And  therefore,  if,  as  agabui 
we  think  is  the  case  here,  the  justices  of  the  county  of 
the  city  of  Norwich  and  Mr.  Patteson  could  not,  for  the 
reasons  above  given,  by  their  own  acts,  the  justices  by 
appointing  to,  and  Mr.  Patteson  by  accepting,  the  office 
of  treasurer,  vacate  his  office  of  alderman  and  justice,  to 
which  under  the  king's  charter  he  was  elected  by  the 
citizens  duly  assembled  at  a  corporate  meeting  for  that 
purpose,  and  the  offices  could  not  be  held  together ;  it 
follows,  as  a  necessary  consequence,  that  the  defendant 
was  not  eligible  to  that  office,  and,  if  he  still  fill  it  in 
conjunction  with  his  character  of  alderman  and  justice, 
may  by  some  legal  proceeding  be  amoved,  and  this  con- 
clusion is  materially  strengthened  by  the  case,  before 
cited,  of  Rex  v.  Gayer  {a). 

For  these  reasons  we  are  of  opinion  that  the  judgment 
of  the  Court  must  be  for  the  defendant. 

This  judgment  must  be  considered  as  that  of  my 
Brothers  Littledale,  Taunton^  and  myself.  My  Brother 
Patteson  has  taken  no  part  in  the  consideration  of  the 
case,  for  private  reasons.  Lord  Tenterden,  I  believe, 
entirely  concurred  in  this  judgment  (6). 

Judgment  for  the  defendant 

(a)  I  Burr.  945. 

(6)  Lord  Tcnierdent  during  the  argument,  stated  that,  on  his  being 
appointed  a  Judge  of  this  Court,  he  surrendered  the  patent  creating  Lim 
a  Judge  of  the  Common  Pleas. 
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The  King  against  Edward  Pease  and  Others. 
*--f  '/.rii  By  in  met  w.      T  NDICTMENT  stated  that  before  and  at  the  time,  &c 

»'^  -  J.V    citing  that  a         X 

I'i   i^/'/'niiwaybetween        there  was  a  certain  king's  highway,  in  the  parish  of 
*^'  '""  would  be  of       StocJcton-upon-Tees  in  the  county  of  JDurhamj  leading  from 
utiUty^and        ^ockton  to    Yorm^  used   by  the  king's   subjects  with 
aiu  Mdrt  ullr     ^^^'ses,  carriages,  &c.;  and  that  during  all  the  time  afore- 
agriciiltural        g^jj  there  was  in  tlie  same  parish  an  iron  railway  and 

interest  and  the  '  "^ 

general  traffic     tramroad,  leading  from  the  river  Tees  near  the  south-west 

of  the  country, 

power  was  end  of  the  town  of  Stockton  towards  and  unto  Wilton 

company  to  Park  colliery,  which  railway  was  raised  to  a  great  height, 

railway,  accord-  to  wit  five  feet,  higher  than  the  said  highway,  and  was 

SipoSted'with  pai'^Ilel  and  adjacent  to  a  part  of  the  same,  in  the  parish, 

^rfi^**^  &c.,  of  the  length,  &c.,  and  breadth,  &c.,  between  Stockton 

which  they  unj  Yarm  aforesaid.     And  that  the  defendants  on,  &c., 

were  not  to 

deviate  more      and  on  divers  other  days,  &c.,  set  up  and  placed  on  the 

than  too  yards* 

By  a  sub-  said  railway  so  parallel  and  adjacent,  &c.,  divers,  to  wit 

sequent  act 

the  company,  ten  locomotive  engines  to  be  worked  and  propelled  by 

authorised  by  Steam  along  the  said  railway,  together  with  divers,  to 

empowered  to  ^'^  ^^»  fumaces  and  stoves  on  each  of  the  said  days 

use  locomotiTe  ^^^  times  employed  in  working  and  propelling  the  said 

*  Tii^^V*  engines  by  steam ;  and  did  on  the  said  days,  &c.,  use 

was  made  the  said  engines  so  worked  and  propelled  by  steam,  and 

parallel  and 

adjacent  to  an  the  said  furnaces  and  stoves  respectively  so  employed  in 
way,  and  in       working  and  propelling  the  same   by  steam ;   and  did 

some  places 

came  within  fire  yards  of  it.  It  did  not  appear  whether  or  not  the  line  could  have  been 
made,  in  those  instances,  to  pass  at  a  greater  distance,  llie  locomotive  engines  on  the 
railway  frightened  the  horses  of  persons  Ubiiig  the  highway  as  a  carriage  road.  On  indict- 
ment against  the  company  for  a  nuihance: 

Held,  that  this  interference  with  the  rights  of  the  public  munt  be  taken  to  have  been 
contemplated  and  sanctioned  by  the  legislature,  since  the  words  of  the  statute  authorising 
the  use  of  the  engines  were  unqualified ;  and  the  public  benefit  derived  from  the  railway 
(whether  it  would  have  excused  tlie  alleged  nuisance  at  common  law  or  not)  sliewed  st 
least  that  there  was  nothing  unreasonable  in  a  clause  of  an  act  of  parliament  gif  ing  such 
unqiuUified  authority. 

y  /4ac.  4Si ^-  on, 
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on,  &C.,  put,  place  and  burn  in  the  said  engines  so        18S2« 
worked,  &a,  and  in  the  said  furnaces  and  stoves  so  " 

The  Kiva 

employed  in  working,  &c,  parallel  and  adjacent  to  such  a^ojnir 
part  of  the  said  highway,  divers  large  quantities  of  coke, 
coal,  charcoal,  wood,  &c.,  close  to  the  said  part  of  the 
said  highway,  and  thereby  corrupted  the  air  and  caused 
noisome  smokes,  &c. ;  and  that  they  did  on  the  said  days, 
&C.,  attach  to  each  of  the  said  engines  a  great  number, 
to  wit  the  number  of  twenty-six,  of  waggons  loaded 
with  coal,  and  unlawfully  caused  the  said  engines  so 
worked  by  steam,  with  the  said  waggons  so  loaded  with 
coal,  attached  thereto,  to  move  along  the  said  part  of  the 
said  railway  so  raised,  &c.,  and  parallel,  &c.,  for  a  great 
length  of  way,  to  wit  one  mile,  with  great  noise,  force, 
and  violence;  and  did  then  and  there  with  the  said 
engines,  furnaces  and  stoves,  and  the  fires  burning 
therein  as  aforesaid,  exhibit  terrific  and  alarming  ap- 
pearances, and  make  divers  loud  explosions,  shocks  and 
noises,  whereby  it  became  dangerous  for  the  subjects 
of  this  realm  to  go^  return,  pass  and  repass  on,  through, 
over  and  along  the  said  common  highway,  near  to, 
parallel  and  adjacent  to  the  said  railway  and  tramroad ; 
to  the  great  terror,  &c.,  and  common  nuisance  of  all 
the  liege  subjects  then  and  there  going,  returning,  &c., 
with  their  horses,  carts  and  carriages,  in,  through,  and 
along  the  said  part  of  the  said  highway  so  parallel,  &c. 
There  were  several  other  counts,  dividing  and  general- 
izing the  statement.  Plea  not  guilty.  The  indictment 
was  tried  at  the  Yorkshire  Lent  assizes  1832,  by  a  jury 
of  that  county  (on  a  suggestion  that  an  impartial  trial 
could  not  be  had  in  the  county  of  Durham),  before 
Parke  J.,  and  a  special  verdict  was  found. 
The  verdict  described  the  respective  situations  of  the 

highway 
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1832.  highway  and  of  the  railway  or  tramroad  as  mentioued 
in  the  indictment,  adding,  that  the  latter  was  constructed 

againa  under  and  by  virtue  of  the  acts  of  parliament  after 
mentioned,  or  one  of  them.  It  also  stated  that  the 
railway,  which  was  adjacent  and  parallel  to  the  highway 
for  more  than  a  mile  between  Stockton  and  Yarm^  was 
separated  from  it  only  by  a  low  hedge,  except  in  some 
places  where  there  were  small  plantations ;  and  that  in 
many  places  the  two  roads  were  not  more  than  five  yards 
apart  That  the  defendants  (under  the  authority  of  the 
Stockton  and  Darlington  Railway  Company)  did  put  upon 
the  said  railway,  so  being  parallel,  &c.,  six  locomotive 
engines  worked  by  steam,  for  the  purpose  of  drawing 
coal-waggons  thereon^  which  engines  (under  the  di- 
rection of  the  defendants)  travelled  on  the  said  railway, 
drawing  coaUwaggons,  by  night  and  day,  and,  when 
so  travelling,  emitted  great  quantities  of  smoke  and 
steam,  and  made  a  great  noise,  and  by  their  appear- 
ance and  noise  alarmed  the  horses  of  many  of  the  king's 
subjects  when  travelling  along  the  said  highway,  and 
thereby  occasioned  many  accidents,  and  impeded  and 
annoyed  his  Majesty's  subjects  in  passing  and  repassing 
along  the  highway  with  their  horses  and  carriages. 
But  the  verdict  went  on  to  state,  ^^  that  the  locomotive 
engines  were  of  the  best  construction  known  at  the 
time  when  they  were  constructed,  and  that  the  said  de- 
fendants used  due  care  and  diligence  in  the  management 
of  them,  and  from  time  to  time  adopted  such  improve- 
ments as  had  been  discovered  in  the  erection  and  ma- 
nagement of  locomotive  engines  worked  by  steam ;  and 
that  the  said  defendants  used  the  said  engines  as  afore- 
said for  the  purpose  of  facilitating,  and  did  thereby 
fiicilitate  the  transport  and  carriage  of  coals  and  other 

goods 
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goods  upon  the  said  railwny  and  tramroad,  and  that  the  18S2. 
public  obtained  coals  cheaper  and  much  better  by  the  -«  „ 
use  of  the  locomotive  engines^  but  that  many  coal- waggons  ^am^ 
are  drawn  on  the  railroad  by  horses."  It  was  further 
stated  that  by  the  statute  1  &  2  G.  4.  c.  xliv.  certain 
persons  were  united  into  a  company,  and  created  a  cor- 
poration, under  the  name  of  The  Stockton  and  Darlington 
Railway  Company,  for,  the  purpose  of  making  and  main- 
taining a  railway  or  tram  road  from  the  river  Tees  at 
Stockton  to  Witton  Park  colliery,  with  several  branches 
therefrom,  all  in  the  county  of  Durham.  And  that  by 
another  statute,  4  G.  4.  c.  xxxiii.,  (which  was  stated  in 
the  tide  to  be  made  for  the  purpose  of  enabling  the  said 
company  to  vary  the  line  of  their  railway  and  of  some  of 
its  branches  and  to  make  an  additional  branch,  and  of 
altering  and  enlarging  the  powers  of  the  former  act,)  it 
was  enacted,  in  sect  8.  —  ^^  That  it  shall  and  may  be 
lawful  for  the  said  company,  or  any  person  or  persons 
authorized  or  permitted  by  them,  from  and  after  the 
passing  of  this  act,  to  make  and  ecect  such  and  so  many 
locomotive  or  moveable  engines  as  the  said  company 
shall  from  time  to  time  think  proper  and  expedient, 
and  to  use  and  employ  the  same  in  or  upon  the  said 
railways  or  tramroads,  or  any  of  them,  by  the  said  re- 
cited act  and  this  act  directed  or  authorized  to  be  made, 
ibr  the  purpose  of  facilitating  the  transport,  conveyance, 
and  carriage  of  goods,  merchandize,  and  other  articles 
and  things  upon  and  along  the  same  roads ;  and  also  of 
passengers  "(a).  The  verdict  found  that  some  of  the 
defendants  were  members,  and  the  rest  servants,  of  the 
company.    This  case  was  argued  in  last  Trinity  term  (&). 

(a)  LoeomotiTe  engiDM  were  not  mentioned  in  the  former  act. 

(6)  Befora  Lord  Tenienlai  C.  J.,  IMUedakt  Parkif  and  TMurUonJu 
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1832.  Cresswell  for  the  crown.      The  company  were  not 

— ~*       justified  in  using  the  locomotive  engines,  as  they  have, 
agaUitt       to  the  detriment  of  the  public.     The   statutes  under 
which  they  act  did  not  oblige  them  to  come  within  so 
short  a  distance  of  the  highway ;  for  by  I  &  2  G.  4. 
c.  xliv.  s,  ?•  it  is  enacted,  that  the  company  in  making 
their  railroads  shall  not  deviate  more  than  100  yards 
from  the  course  or  direction  laid  down  in  the  map  or 
plan  deposited  with  the  clerk  of  the  peace,  and  referred 
to  in  sect  6. :  they  might,  therefore,  have  deviated  to  an 
extent  not  exceeding  100  yards,  and  by  so  doing  they 
could  have  gone  far  enough  from  the  highway  to  avoid 
endangering  the  public.     They  must  contend,  on  the 
other  hand,  that  they  have  a  right  to  do  all  that  the 
letter  of  the  statute  authorizes,  however  prejudicial  to 
the  public,  and  although  not  necessary  to  their  under- 
taking; for  it  was  not  necessary  that  their  railroad  should 
approach,  in  parts,  within  five  yards  of  the  highway,  or 
be  separated  from  it  only  by  a  low  hedge.     Plowderij  in 
commenting  upon  Eyston   \\  Studd{a\  says,   "  It  is 
not  the  words  of  the  law,  but  the  internal  sense  of  it, 
that  makes  the  law ;  and  our  law,  like  all  others,  consists 
of  two  parts,  viz.  of  body  and  soul ;  the  letter  of  the 
law  is  the  body  of  the  law,  and  the  sense  and  reason  of 
the  law  is  the  soul."     The  restraint,  if  the  act  is  of  a 
restraining  nature  (as  in  Eyston  v.  Sttidd  {b) ),  or,  if  it  be 
an  enabling  act,  the  power,  is  not  to  be  extended  against 
common  right  and  reason;    but  the  operation  of  the 
statute,  if  opposed  to  these,  must  be  controlled  by  the 
common  law.     Thus  it  is  laid  down  in  Dr.  Bonham*s 
case  (c),  that  if  an  act  of  parliament  gives  the  lord  of  a 

(a)  Ploufd,  465.     See  also  Siowel  ▼.  Lord  Zouehf  Plowd,  363. 

[b)  Pl4npd.i€5.  («)  aBep.llSb. 
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manor  conusance  of  all  pleas  within  his  manor,  he  shall        18S2. 
not  have  conusance  where  he  himself  is  party.      In        """" 

*        .  The  Kino 

Emamtel  v.  Constable  (a),  where  the  question  was  upon        agaimi 

the  statute  25  G.  2.  c.  6.  s.  L,  which  enacts  that  if  any 

person  shall  attest  any  will  or  codicil^  to  whom  any  devise, 

legacy,  &c.  shall  be  thereby  made,  such  devise,  legacy, 

&c.  shall  be  void  as  to  him ; "  the  Master  of  the  Rolls, 

referring  to  the  intention  and  not  the  letter  of  the  statute, 

held  that  it  did  not  extend  to  wills  of  personalty;  and  the 

same  point  was  ruled,  upon  the  same  principle,  in  Brett 

V.  Brett (b).    These  last  were  cases  upon  a  public  act: 

the  statutes  in  question  here  are,  in  their  nature,  private. 

Such  statutes  have,  in  modern  cases,  been  considered  as 

agreements  between  the  adventurers  and  the  public,  or  a 

portion  of  it.     Lord  Hardxxncke  says,  in  Hornby  v.  Hoid' 

ditch  {c\  that  private  acts  of  parliament,  introduced  only 

for  the  settlement  of  particular  estates,  ought  to  be  con- 

• 

sidered  only  as  common  conveyances,  and  directed  by 
the  same  rules  of  law,  and  therefore  cannot  be  taken  to 
extend  as  a  discharge  of  any  person's  right  not  mentioned. 
Now  the  present  statutes  proVide  only  for  the  rights  of 
the  adventurers,  the  land-bwners  over  whose  property 
the  railroad  passes^  and  the  portion  of  the  public  who 
may  use  it  By  1  &  2  G.4>.  c.  xliv.  5.  1.,  it  is  enacted, 
that  the  proprietors  shall  execute  the  powers  thereby 
granted,  doing  as  little  damage  as  may  be,  and  making 
full  satisfaction,  as  after  mentioned,  to  the  owners  of|  and 
all  pentons  interested  in,  any  lands  or  hereditaments 
which  shall  be  taken,  used,  removed,  diverted,  or  in- 
jured, for  all  damages  to  be  by  them  sifetained  in  or 
by  the  execution  of  the  said  powers;  and  sections  16, 

(a)  5  Suss.  436.  (6)  3  Addam$*t  B^p,  Sia 

(e)  1  T.  R.  95.  note  (a). 
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ISS2.  and  23.  provide  for  the  making  of  such  compens- 
"""*  ation.  If  it  had  been  intended  that  the  ireneral  rights  of 
ogainH  the  public  should  be  taken  away  by  this  act,  it  may  be 
presumed  the  legislature  would  also  have  provided  some 
compensation  for  diem ;  but  they  have  none.  It  cannot 
be  said  that  the  company,  having  bought  the  land  for 
the  railway,  might  have  used  what  engines  they  pleased 
upcHi  it  without  an  act  of  parliament.  At  the  time  when 
the  first  statute  passed  there  were  no  locomotive  engines. 
Without  a  special  provision  by  a  new  act  they  would 
have  been  a  nuisance  to  the  public,  (who,  by  the  1  & 
2  G.  4.  c.  xliv.  5.  81.,  were  authorized  to  use  the  railway 
with  carriages  and  horses  on  the  conditions  there  pre- 
scribed,) and  perhaps  also  to  the  proprietors  of  the  ad- 
joining lands  and  houses.  The  statute  4  G.  4.  c.  xxxiii. 
was  therefore  necessary  to  give  the  company  power,  as 

against  those  land-owners,  and  that  part  of  the  public, 

• 

to  use  locomotive  engines;  it  does  not  follow  that  the 
rights  of  the  public  in  general  are  concluded  by  the  act. 

In  Rex  V.  Sir  John  Morris  (a),  a  local  act  enabled  pro- 

• 

prietors  of  any  lands,  &c.  to  make  railways  through 
such  lands,  and  across  and  along  any  road  or  roads  to 
communicate  with  the  railway  of  a  certain  company ; 
and  there  Parke  J.  observed  that,  supposing  this  clause 
to  be  taken  alone,  it  must  at  least  be  understood  with 
the  limitation  that,  where  a  railway  was  laid  upon 
another  road,  suiScient  space  must  be  left,  independently 
of  it,  for  the  public  to  pass.  That  case  shews  that 
where  a  privilege  is  bestowed  on  private  adventurers, 
which  may  contravene  the  right  of  the  public,  it  must 
(though  given  in  unqualified  terms)  be  exercised  under 
such  limitations  as  not  to  take  away  the  public  right. 

(a)   XB.^AiL  441. 

F.  Pollock^ 
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F.  Pollock^  contra.     The  construction  of  a  statute  is        1852. 
like  that  of  any  other  instrument:  the  question  is,  what 
was  meant?  and  the  nature  of  the  statute  ought  to  make       '^g^^ 
no  difference,  if  the  meaning  be  plain.     The  rule  given 
in  Bac.  Mr.  Statute^  I.  6.,  (from  PUrmd.  467.)  is  to  sup- 
pose the  law-maker  present,  and  to  be  asked  what  he 
intended;  and  then  to  give  such  an  answer  as  he,  being 
an  upright  and  reasonable  man,  might  have  been  ex- 
pected to  give.     The  statutes  in  question  here  are  not 
analogous  to  the  acts  for  settling  property,  which  have 
been  compared  to  private  agreements.     The  enterprise 
in  this  case  is  private ;  but  it  is  one  in  which  the  public 
are  largely  interested.     Like  Waterloo  Bridge,  or  the 
London  Docks,  it  has  a  mixed  object ;  profit  to  the  ad- 
venturers, and  public  benefit     The  London  Docks  were 
established  by  private  funds,  but  were  subsidiary  to  a 
material  improvement  in  the  collection  of  the  revenue ; 
and  a  monopoly  was  therefore  given  to  the  company. 
The  principle  in  such  cases  is,  that  some  public  benefit 
is  to  be  sacrificed  to  the  greater  public  benefit  derived 
from  the  undertaking.     What  that  is  in  the  pi*esent  case, 
is  shewn  by  the  recital  of  1  &  2  G.  4.  c.  xliv.  (a).     It 
has  been  argued  that  these  acts  provide  no  compensation 
to  the  public  for  the  rights  alleged  to  be  taken  from 

(a)  TIm  pramblc  recitei,  that  the  propoied  ndlwij  and  briDcbes  from 
il  m\\  be  of  great  public  utility,  by  fAcilitating  the  con? eyance  of  coal. 
Iron,  limcy  com,  and  other  commodities,  from  the  interior  of  the  county 
ef  DKrAem  to  the  town  of  Dariington,  and  the  town  and  port  of  Stockton^ 
tmd  towards  and  into  the  North  Riding  of  the  county  of  Torki  and 
alio  the  coDTcyanoe  of  merchandiie  and  other  commodities  from  the  laid 
town  and  port  of  Stockton  to  the  taid  town  of  DarHnglon,  and  into  the 
iMerior  of  the  said  county  of  Durham ;  and  will  materially  assist  the 
agricnltoral  interest,  as  well  as  the  general  traffic  of  that  part  of  the 
eouoiiy ,  and  tend  to  the  improrement  of  the  estates  in  the  Tidnity  of  the 
saidntlways. 
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1892.        them,  and  therefore  that  the  intention  cannot  have  been 
*    to  take  away  those  rights.     But  the  claims  of  the  public 

agomu  were  undoubtedly  taken  into  consideration  when  the  act 
passed,  and  it  must  have  been  thought  that  the  general 
convenience  to  be  expected  was  compensation  enough. 
Direct  compensation  is  never  given  to  the  public  by  such 
acts;  for  instance,  in  the  common  clause  in  turnpike 
acts,  enabling  the  trustees  to  take  materials  from  the 
waste,  no  indemnity  is  provided  for  what  is  so  taken. 
[Lord  Tenterden  C.  J.  That  is  not  so  in  all  cases,  and 
it  ought  not  to  be  in  any ;  for  the  undertakers  of  roads 
are  enabled  in  this  way  to  take  property,  from  many 
individuals  without  paying.]  They  and  the  public  are 
benefited  by  the  road  being  made  at  a  less  expence. 
There  are  many  acts  done  on  public  roads  which  might 
be  considered  nuisances  but  for  the  necessity  of  doing 
them  in  the  ordinary  use  of  the  roads ;  as  stopping  to 
take  up  and  set  down  goods.  Other  things  which  might 
at  a  former  period  have  been  thought  nuisances,  become 
tolerable  from  the  altered  habits  of  society.  A  new  kind 
of  carriage,  as  an  omnibus,  may  at  first  alarm  horses 
.  travelling  on  the  road ;  but  it  comes  into  common  use, 
and  they  grow  accustomed  to  it.  The  use  of  a  high 
road  by  the  different  parties  interested  in  it,  is  a  con- 
tinual balance  of  conveniences  and  inconveniences. 
That  a  public  right  may  be  sacrificed  in  consideration  of 
a  benefit  by  which  the  public  receive  compensation,  is  a 
doctrine  fully  recognized  in  JFferx  v.  Russell  (a),  though 
perhaps  that  case  must  not  be  altogether  relied  upon, 
as  the  Lord  Chief  Justice  differed  hi  opinion  from  the 
other  Judges.     [Lord    Tenterden   C.  J.     It   has   the 

(a)  $B.  iosee. 
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authority  of  a  decision  of  this  Court.]     It  may  be  said       1852. 
here,  that  the  parties  receiving  benefit  from  the  use  of 

The  Kivo 

the  raih'oad  are  not  the  same  with  those  inconvenienced  ngauid 
by  the  alleged  nuisance;  but  this  is  too  narrow  a  view 
of  the  case :  the  public  at  large  are  to  be  considered, 
and  they  are  benefited  by  the  general  facilities  and 
advantages  given  to  the  commerce  of  this  district  At 
least  there  is  no  improbability  in  supposing  that  the 
legislature  took  this  view  of  the  subject  in  framing  the 
act  It  is  suggested  that  the  clause  authorizing  the 
employment  of  these  engines  was  introduced  only  to 
prevent  the  adjoining  land-owners,  or  the  persons  using 
the  railroad,  from  treating  them  as  a  nuisance ;  but  there 
are  no  words  in  the  act  to  warrant  such  a  limitation. 
The  company  have  exercised  their  power  so  as  to  cause 
the  least  possible  inconvenience,  by  using  engines  of  the 
best  construction.  Some  inconvenience  was  to  be  ex- 
pected, or  the  legislative  permission  would  not  have 
been  necessary.  It  is  urged  that  the  company  are 
empowered  to  deviate  a  hundred  yards  from  the  pro- 
posed line,  and  therefore  ought  to  have  gone  to  a  greater 
distance  from  the  highway  ;  but  it  does  not  appear  that 
this  power  was  given  with  a  view  to  the  protection  of  the 
public,  nor  does  the  case  shew  that  at  the  particular 
points  in  question  the  deviation  could  have  been  made. 
Neither  does  it  appear  that  the  railroad  could  have  been 
screened  from  the  highway  more  effectually  than  it  is. 
The  privilege  of  travelling  this  railway  with  locomotive 
engines  is  not  confined  to  the  company :  the  public  are 
entitled  to  do  the  same.  [Lord  Tenterden  C.  J.  Only 
*vith  the  company's  leave.  They  have  a  monopoly  as  to 
he  use  of  the  engines.] 

D  4  C^eunoeU 
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1832.  Cresfwett  in  reply.    The  dpctrine  of  compensation  was 

certainly  carried  to  a  great  length,  in  Bex  v.  RnsseU  (a), 

offtihut  by  the  learned  Judge  who  tried  the  cause;  and  Hdroyd  J., 
in  giving  judgment,  does  not  ground  his  opinion  upon 
that  doctrine.  To  apply  it  to  the  present  case  would, 
at  all  events,  be  carrying  it  much  too  far.  In  the 
instance  referred  to,  of  turnpike  acts  giving  authority  to 
take  materials  from  the  waste,  the  benefit  accrues  to  the 
public,  the  loss  only  to  individuals.  Here  the  company 
acquire  a  monopoly  in  the  use  of  the  engines  with  which 
the  road  is  now  travelled,  and  they  claim  to  do  that 
which  is  generally  injurious  to  the  public. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  this  term 
by  Parke  J.,  who,  after  stating  the  special  verdict,  pro- 
ceeded as  follows :  — 

The  case  turns  upon  the  meaning  of  the  eighth 
section  of  the  statute  4  G.  4.  c.  xxxiii.  and  the  question 
is,  whether  that  section  gives  an  autliority  to  the 
company  to  use  locoihotive  engines  on  the  railway 
absolutely,  or  only  with  some  implied  condition  or 
qualification,  that  they  should  employ  all  practicable 
means  to  protect  the  public  against  any  injury  from 
them  ?  and  those  means  were^  on  the  argument,  sug- 
gested to  be,  the  altering  the  course  of  the  railroad, 
or  the  erection  of  fences  or  screens  of  sufficient  height 
to  exclude  the  view  of  the  engines  from  the  passengers 
on  the  common  highway.  Now  the  words  of  the  clause 
in  question  clearly  give  to  the  company  the  wiqualified 
authority  to  use  tlie  engines;  and  we  are  to  construe 

(o)  6B,  i  a  5M. 
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provisions  in  acts  of  parliament  acconling  to  the  ordi-        I8S9. 
nary  sense  of  the  words,  unless  such  construction  would      ^    ^ 
lead  to  some  unreasonable  result,  or  be  inconsistent  with,        ««»mf< 

Pkam. 

or  contrary  to^  the  declared  or  implied  intention  of  the  ^  y^£  _  /-'j 
framer  of  the  law,  in  which  case  the  grammatical  sense' 
of  the  words  may  be  extended  or  modified ;  instances 
of  which  are  to  be  found  in  the  case  of  Eysion  ▼• 
Studd{a\  and  BacorCs  Abr.  statute  letter  I.,  referred  to 
during  the  course  of  the  argument* 

Let  US|  then,  consider  whether  there  is  any  thing  un- 
reasonable, or  contrary  to  the  express  or  implied  in- 
tention of  the  legislature,  in  construing  these  words  in 
their  ordinary  sense,  and  without  any  such  condition  or 
qualification  as  before  mentioned.  It  is  clear  that  the 
makers  of  this,  and  the  prior  act,  had  in  view  the  con- 
struction of  a  railroad  (with  its  branches)  in  a  certain 
defined  line,  which  (1  &  S  G.  4.  c.  xliv.  s.  6.  and  4  G.  4. 
e.  xxxiii.  «.  9.)  had  been  delineated  on  a  map,  deposited 
with  the  clerk  of  the  peace,  and  from  which  line  the 
road  was  not  to  deviate  more  than  100  yards,  and  not 
into  the  grounds  of  persons  not  mentioned  in  the  book 
of  reference.  The  legislature,  therefore,  must  be  pre- 
sumed to  have  known  that  the  railroad  would  be 
adjacent  for  a  mile  to  the  public  highway,  and  con- 
sequently that  travellers  upon  the  highway  would 
be  in  all  probability  incommoded  by  the  passage  of 
locomotive  engines  along  the  railroad.  That  being 
presumed,  there  is  nothing  unreasonable  or  inconsistent 
in  supposing  that  the  legislature  intended  that  the  part 
of  the  public  which  should  use  the  highway  should 
sustain  some  inconvenience  for  the  sake  of  the  greater 

(a)  Flowd.  4es. 
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1832.  good  to  be  obtained  by  other  parts  of  the  public  in  the 
more  speedy  travelling  and  conveyance  of  merchandize 
agahui  along  tlic  new  railroad*  Can  any  one  say  that  the 
public  interests  are  unjustly  dealt  with,  when  the  injury 
to  one  line  of  communication  is  compensated  by  the  in- 
creased benefit  of  another  ?  So  far  is  such  a  proceeding 
from  being  unreasonablej  that  it  was  held  by  the  majority 
of  the  Judges  in  Rex  v.  Russell  (a),  that  a  nuisance 
was  excusable  on  that  principle  at  common  law;  and 
whether  that  be  the  law  or  not,  at  least  it  is. clear  that 
an  express  provision  of  the  legislature,  having  that  effect, 
cannot  be  unreasonable. 

It  is  true  that  the  same  object,  that  of  giving  one 
part  of  the  public  the  benefit  of  the  use  of  these  engines, 
might  have  been  effected  without  the  same  injury  to 
the  other  part  using  the  road,  if  the  act  had  imposed 
on  the  company  the  obligation  of  erecting  a  sufficient 
fence  or  screen,  at  their  own  cost;  or  had  provided  that 
the  line  of  road  should  be  different  at  that  place;  but 
it  is  by  no  means  necessary  to  imply  such  an  obligation 
in  order  to  make  the  clause  reasonable  and  consistent, 
for  it  has  been  shewn  to  be  so  without  it;  and  it  is 
natural  to  suppose  that  if  such  a  condition  had  been 
intended  it  would  have  been  particularly  expressed* 

For  these  reasons,  we  think  that  the  defendants  were 
justified  under  the  above-mentioned  section  of  the  4  G.  4., 
and  therefore  tha  ithe  judgment  of  the  Court  should  be 
in  tlieir  favour. 

Judgment  for  the  defendants. 

(a)  eB,iC.  566, 
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Doe  dem.  Jones  and  Others  against  Davies. 

« 

jC^JECTMENT  for  messuages  and  lands  in  Cardigan-  Tertator,  after  j;;^;^,^  ^^ 
shire.     The  cause  came  on  for  trial  at  Cardigan^  at  should  his 

dauffhter  dis 

the  Lent  assizes,  1831 ;  and  a  special  verdict  was  found,  unmarried,  he 

^     ^1      r  II  a*    .  would  not  have 

to  the  foUowmg  effect :  —  his  estate  sold 

Henry  JoneSj  being  seised  in  fee  of  the  premises  in  aw  *j|fter  her 

question,  made  his  will  in  1793,  and  thereby  devised  as  J^^**^^  '*^' 

follows : — "  Having^  laboured  in  early  life  under  various  '"J".® ''ould  not 

"  *^  reside  on  it, 

difficulties  and  incumbrances,  I  felt  it  my  unavoidable  but  that  it 

should  be 

duty,  by  the  strictest  care  and  economy,  to  lighten  those  entailed,  and 

residence  be 

burdens  as  far  as  was  consistent  with  the  necessary  ex-  made  the 

pences  of  life  (which  some  might  have  attributed  to  covet-  groundwork  oT 

ousness),  because  my  wife  and  child  would  be  less  able  to  devis^all  bis 

extricate  themselves  in  case  of  my  death.  But  now,  since  |^,|^and^ 

it  was  God's  will  to  allow  me  len£:th  of  days,  and  to  enable  ^VJ  ****"  * 

"  •'  '  "  But  to  per- 

me  to  clear  my  debts,  should  my  daughter  die  unmarried,  «»»*•  neter- 

^        theless,  my 

I  would  not  have  the  small  estate  I  have  been  at  the  pains  daughter  s>  J. 
of  improving  and  enlarging  so,  to  be  sold  or  frittered  receive  the 
away  after  her  decease,  or  left  to  any  body  who  would  be  ^^  thereof  tT 

her  own  use,  or 
to  sell  or  mort- 
gage any  part,  but  also  to  settle  on  any  husband  she  may  take  the  same  or  any  part  thereof 
for  life,  should  he  survive  her,  but  not  without  his  being  liable  to  impeachment  for  waste  or 
Bon-residenoe,  or  neglecting  necessary  repairs.  But  should  my  daughter  hnve  a  child,  I  devise 
it  to  the  u«c  of  such  child,  from  and  aher  my  daughter's  decease,  with  a  reasonable  main* 
lenaDce  for  the  education,  &c.  of  such  child  iu  the  mean  time,  ^ould  none  of  these  cases 
happen,*'  he  then  devised  the  estate  afUT  his  daughter's  decease  to  trustees  to  preserve  con- 
tingent remainders  for  the  use  of  his  nephew,  on  condition  of  residence,  or  of  giving  security 
for  bis  residence  when  of  age,  if  he  should  be  a  minor  when  the  remainder  vested.  There 
were  other  remainders  o^er.  He  added,  that  he  did  not  will  to  restrain  his  daughter  as  a 
tenant  for  life,  but  that  in  case  of  misconduct  in  any  of  the  remainder-nten,  she  might,  by 
the  advice  or  consent  of  the  trustees,  set  aside  such  a  one  by  her  will.  He  further  added, 
**  I  recommend  it  to  my  daughter,  for  want  of  issue  to  herself,  not  to  leave  in  l^acies  above 
600iC  and  that  out  of  my  charge  on  JV.,  which  I  have  also  articled  for,  and  entail  the  rest 
for  the  further  support  of  this  house  :*' 

Held,  that  tbe  word  <*  child**  in  this  devise  was  nomen  collectivum ;  that  the  daughter 
took  an  estate  tail ;  that  the  estate  during  her  life  and  after  her  decease  were  not  of  different 
qualities ;  and,  therefore,  that  a  recovery  suffered  by  her  after  the  testator's  death,  was  valid. 

.    '  above   .f/?,,^.  ^/ _  i/. 
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Dos  dem. 

JOHCI 

againm 
Datiii. 


above  residing  upon  it ;  but  that  it  should  be  entailed, 
and  the  residence  of  the  several  remainders  in  turn  be 
made  the  absolute  groundwork  of  such  entail,  immi- 
nent business  and  common  or  neighbourly  visits  ex- 
cepted. I  therefore  give,  devise,  and  bequeath,  unto 
William  Lewes  of  Uysnewiddj  Thomas  Lloyd  of  Bronwith, 
and  Lewis  Gwynne  of  Monachty^  Esquires,  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  all  hiy  real 
estate ;  but  to  permit,  nevertheless,  my  beloved  daughter, 
Susanna  Maria  Jonesj  not  only  to  receive  the  rents  and 
profits  thereof  to  her  own  use,  or  to  sell  or  mortgage 
any  part  if  occasion  requires,  but  also  to  settle  on  any 
Husband  she  may  take,  the  same  or  any  part  thereof  for 
life^  should  he  survive  her ;  but  not  without  his  being 
liable  to  impeachment  for  waste  or  non-residence,  or 
neglecting  necessary  repairs  of  the  house  and  farm. 
But  should  my  daughter  have  a  child,  I  devise  it  to  the 
use  of  such  child  from  and  after  my  daughter's  decease, 
with  a  reasonable  maintenance  for  the  education,  &c.  of 
such  child  in  the  mean  time.  Should  none  of  these  cases 
happen,  I  give  and  devise  my  said  real  estate,  from  anc} 
after  my  said  daughter's  decease,  unto  the  said  W.  Z., 
T.  Zr.,  and  L.  G.,  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  in  trust  to  preserve  contingent  remain- 
ders for  the  use  of  my  nephew  John  Jones  of  Carmarthen^ 
now  at  Eton  school,  if  he  shall  be  at  full  age  at  my 
daughter's  decease,  and  complies  with  such  residence 
and  keeping  the  houses  and  farm  in  good  repair,  or 
shall  give  my  trustees  security  for  so  doing  when  he 
arrives  at  that  age^  and  supporting  a  family  and  servants 
for  the  house  and  farm  in  the  mean  time,  and  to  the 
first  and  every  other  son  of  the  said  J.  t7."  For  default 
of  such  residence,  he  gave  the  estate  to  the  eldest  son  of 

D,  «7.  Edwards  f 
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D.  JL  Edwards^  on  condition  of  residence  and  taking  the        1832. 
name  of  Jones^  and  to  his  first  and  every  other  son.  ^^ 

There  were  other  like  remainders  on  failure  of  male        Juitn 

nqnimM 

heirsi  upon  the  like  terms ;  remainder  ultimately  to  the       Datim. 

testator's  right  heirs  for  ever.     The  will  then  proceeded 

as  fellows :  —  **  My  will  and   meaning  for  having  the 

house  and  farm  occupied  is  for  the  sake  of  improving 

the  neighbourhood  as  far  as  my  poor  abilities  extend, 

which  would  be  otherwise  proportionably  impoverished, 

for  protecting  the  parish  and  supporting  its  poor.     This 

I  am  persuaded  is  my  daughter's  wish  as  well  as  my 

own,  whom  I  by  no  means  will  to  restrain  as  a  tenant 

for  life;  but  in  case  that  either  of  the  remainder-men 

shonld  ill  treat  her,  or  should  be  likely  to  turn  out  an 

immoral  man  or  a  bad  member  of  society,  she  may,  by 

the  advice  or  consent  of  the  trustees,  set  aside  such  an 

one  by  her  own  will  and  testament  (a),  that  my  intention  of 

doing  good  in  the  neighbourhood  might  not  be  defeated. 

I  recommend  it  to  my  daughter,  for  want  of  issue  to  her^ 

sel^  not  to  leave  in  legacies  above  five  or  six  hundred 

pounds,  and  that  out  of  my  charge  on  Nevem  "  (a  dis« 

tinct  property  of  the  testator),  **  which   I   have  also 

articled  for,  and  entail  the  rest  for  the  further  support 

of  this  house."      Some  charitable  and  other  bequests 

were  added.      The  daughter  was  left  executrix  and 

residuary  legatee. 

The  tesutor  died  in  April  1794.  In  the  following 
September^  Susanna^  the  daughter,  suffered  a  recovery  of 
the  premises,  after  which  she  married,  and  she  and  her 
husband  took  tlie  surname  of  Jones.  They  continued 
in  possession  of  the  premises  during  their  joint  lives. 
Susanna  outlived  her  husband,  and  after  his  decease 

(a)  It  teems  onccrtain  whether  the  folbwiog  words  were  not  intended 
tD  begb  the  Beit  sentenee, 

devised 
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1832.        devised  the  premises  in  question  to  the  defendant,  to 
'^— ~        certain  uses.     She  held  them  during  the  remainder  of 

Dot  dem.  ° 

Jones  her  life^  and  died  in  18S0,  without  having  had  any 
Datiis.  issue*  A  formal  entry  to  avoid  fines  and  recoveries  was 
immediately  made  by  the  above-mentioned  John  Jones^ 
who  was  one  of  the  coheirs  at  law  of  Hairy  the  testator 
and  of  the  said  Susanna  Maria,  and  on  whose  demise, 
among  others,  this  ejectment  was  brought.  None  of  the 
trustees  named  in  Henry  Joties^s  will  ever  joined  in 
making  a  tenant  to  the  praecipe  for  suffering  a  recovery 
of  the  premises  in  question.  This  case  was  argued  in 
Trinity  term  (a). 

JB.  V.  Williams  for  the  lessors  of  the  plaintiff.  The 
principal  questions  are,  whether  Susanna  Jones  took, 
under  her  father's  will,  a  life  estate  or  an  estate  tail  ? 
and  if  the  latter,  whether  or  not  that  estate  was  barred 
by  a  valid  recovery  ?     On  the  first  point  the  lessors  of 

• 

the  plaintiff  say  that  the  word  *^  child"  in  the  will  is  a 
word  of  purchase  and  not  of  limitation.  Primd  facie 
and  in  its  proper  acceptation  it  is  a  word  of  purchase; 
it  is  for  the  defendant  to  shew  that  it  was  meant  other- 
wise. Looking  to  the  vwhole  will,  the  intention  appa- 
rently was  to  put  the  estate  in  strict  settlement,  the 
daughter  taking  for  life  merely.  It  may  be  said  that  an  in- 
convenience arises  from  construing  "child"  as  signifying 
only  an  individual,  because,  if  that  child  were  to  die,  the 
estate  would  then  go  to  its  heirs,  although  the  mother 
might  have  a  child  by  another  husband,  which,  accord- 
ing to  the  natural  construction  of  the  will,  ought  to 
take.  It  may  also  be  objected,  that  the  first-born  child 
might  be  a  daughter,  and  would  take,  according  to  this 

{a)  Before  Lord  Tinlerden  C.  J.,  Littiedale,  Parke,  and  Taunton  Js.   . 

con- 
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construction,  in  preference  to  a  son  born  afterwards;        18S2« 
and  it  may,  therefore,  be  arcued  that  "  child"  must        — — 
have  been  used  as  nomen  collectivuni.   But  it  is  enough        agnmn 
to  say  that  these  events  may  not  have  occurred  to  the 
testator's  mind ;  and,  on  the  other  hand,  the  intention 
is  clear  that  the  daughter  should  have  a  life  estate  only, 
with  remainder  to  her  *^  child''  individually,  as   pur- 
chaser, or  perhaps  to  her  children  successively  as  pur- 
chasers,  if  one  or  more  died,  as  in  Ginger  dem.  White  v. 
}yhite{a).    The   testator   here  expressly   declares    bis 
wish  that  the  estate  should  not  be  frittered  away  if  bis 
daughter  should  die  unmarried,  and  that  it  should  be 
held  on  the  condition  of  residence ;  both  which  objects 
might  be  defeated  if  she  took  an  estate  tail.     He  desires 
that  any  husband  of  his  daughter  on  whom  the  estate 
may  be  settled  shall  be  liable  to  ^^  impeachment  for 
waste  or  noinresidence;"  but  if  this  were  an  estate  tail 
the  husband  might  become  tenant  by  the  curtesy,  and 
then  the  condition  of  residence  could  not  be  enforced. 
The  reasonable  maintenance  left  for  the  education  of 
such  child  applies  to  an  individual  child:  taking  the 
word  as  nomen  collectivum  the  bequest  would  be  too 
indefinite.     The  care  taken  to  enforce  residence  in  the 
limitations  to  remainder-men,  and  the  desire  to  improve 
the  neighbourhood,  are  inconsistent  with  the  supposition 
that  he  intended  the  several  estates  to  be  defeasible  by  a 
common  recovery;  and  on  the  same  supposition  it  would 
have  been  nugatory  to  give  his  daughter  a  specific  au- 
thority to  bar  the  remainder-men  under  certain  circum- 
stances.    He  expressly  refers  to  her  in  this  part  of  the 
will  as  **  a  tenant  for  life."     In  the  cases  where  *^  son" 
has  been  construed  as  nomen  collectivum,  either  there 

(a)   riUft,348. 

were 
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18S2*  were  other  expressions  technically  applicable  to  an 
estate  tail,  or  that  construction  was  evidently  borne  out 
JoNri  by  the  general  intention  of  the  testator.  Robinson  v. 
Datih*  Rolntuon{a)  and  MeUish  ▼•  MeUidi{b)  are  instances. 
The  rule,  that  in  construing  a  will  the  general  intent 
must  prevail  in  spite  of  inconsistent  particular  inten- 
tions, goes  no  further  than  (as  is  stated  by  Loi^ 
Bedestlale  in  Jesson  v.  Wright  (c) )  that  ^technical  words 
shall  have  their  legal  effect,  unless  from  subsequent  in- 
consistent words  it  is  very  clear  that  the  testator  meant 
otherwise.''  But  here  no  technical  words  are  found  to 
contradict  the  expressed  intent  that  the  daughter  should 
take  an  estate  for  life  only. 

It  cannot  be  said  tliat  the  devise  of  the  estates  by 
Susanna  was  an  execution  of  any  power  granted  to  her 
by  Henty  Jone^s  will ;  and  even  assuming  that  it  could 
have  been  so  considered,  still,  if  she  was  tenant  for  life 
only,  by  suffering  a  recovery  she  forfeited  both  the 
estate  and  the  power  annexed. 

But,  secondly,  assuming  that  she  took  an  estate  for 
life  with  remainder  to  herself  in  tail,  the  recovery  was 
not  valid,  because  the  two  estates  were  not  of  the  same 
quality.  The  life  estate  was  given  to  trustees  to  per- 
mit Susanna  not  only  to  receive  the  rents  and  profits  to 
her  own  use,  but  also  to  settle  on  any  husband  she 
might  take  the  same  or  any  part  thereof  for  life.  This 
implies  a  use  given  to  her  apart  from  her  husband, 
which  would  require  the  intervention  of  trustees;  so 
also  would  the  maintenance  which  is  provided  for  the 
education  of  a  child  during  Stisanna*s  life.  The  legal 
interest,  therefore,  during  her  life,  was  in  the  trustees ; 

(a)  1  Burr.  88.  (b)  »J9.  f  C.  520.  (c)  8  Bligk,  57. 

% 

and 
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and  she,  who  had  only  the  equitable  estate,  could  not        1882. 
cut  off  legal  remainders  by  suffering  a  recovery.  iZTZl 

JONM 

agfimtt 

Wilmm  contr^.     It  is  clear  the  testator  did  not  intend       Daviw. 
the  property  to  go  over  to  collaterals,  except  on  failure 
of  issue  of  his  daughter.     The  words  "  child,"  "  son,*' 
'*  issue,*'  in  wills,  have  been  repeatedly  construed,  in 
such  cases,  as  indicating  a  class ;  Bifield^s  case  (a),  Mf/- 
liner  v.  Robinson  (i),  and  Wyld  v.  Lewis  (c),  where  Lord 
Hardwicke  gives  the  reason  tor  which  that  construction 
has  been  adopted.     In  Robinson  v.  Robinson  (if),  ^  son  " 
was  considered  as  noraen  collectivuni,  and  the  father 
held  to  take  an  estate  in  tail  male,  though  the  devise 
to  him  was  for  his  natural  life  **  and  no  longer."     So  in 
Mellisi  V.  MeUish{e\  **son"  was  interpreted  as  meaning 
any  male  descendant,  and  the  reasons  given  by  Bayley  J. 
and   HdroydJ.  are  applicable  here.     In   Raggett  v. 
Beaty  {g\  **  If  G.  J?,  die  and   leave  ^o  child  lawfully 
begotten  of  his  body,"  was  held  to  imply  an  indefinite 
finlure  of  issue.     In  BroadAwst  v.  Morris  (A)  a  devise 
*^  Xo  tV.  B.  and  his  children  lawfully  begotten  for  ever, 
but  in  default  of  such  issue  at  his  decease  to  A,  J3.,"  was 
held  to  give  W.  B.  an  estate  tail.  Then,  are  the  other  parts 
af  this  will  inconsistent  with  a  like  construction  ?    The 
wife  is  empowered  to  settle  the  estate  or  any  part  of  it 
on  her  knsband  if  be  should  survive  her ;  and  it  may 
be  said  that  if  she  was  to  take  an  estate  tail  it  is  not 
likely  such  a  provision  would  be  made,  because  if  the 
estate  were  of  that  nature  he  might  take  without  any 
settlement,  as  tenant  by  the  curtesy.     But  that  would 

(a)  Chcd  in  JSUg  ▼.  UetHng,  1  Ventr,  231.  (b)  Moor,  682. 

(e)  1  Jiik.  453.  (d)  1  Burr,  38. 

(0  2B.4^C,  59a  te)  5  Bingh.  245. 
(k)  9B.  t  Jd.  1. 

Vol.  IV.  E  be 
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1832.        be  only  in  case  a  child  had  been  born,  whereas  the  will 

gives  power  to   settle  on  him,   at  all  events;   and  it 

Jones        obliges  the  wife  to  add  the  condition  of  residence.     It 

ngamti 

Datus.  is  true,  if  this  was  an  estate  tail,  the  daughter  was 
enabled  to  defeat  many  of  the  testator's  intentions  by 
suffering  a  recovery ;  but,  as  Lord  Tetiterden  observed 
in  Doe  dem.  Garrod  v.  Garrod  (a),  "  the  same  con- 
sequence would  happen  in  many  of  the  cases  in  which 
the  first  taker  has  been  held  to  have  an  estate  tail,  and 
in  some  that  consequence  had  actually  happened  before 
the  decision."  It  is  said  the  provision  of  **  a  reasonable 
maintenance  for  the  education  of  such  child,"  shews 
that  an  individual  child  only  was  meant;  but  then  it 
must  be  contended  that  the  devise  of  the  estate  after  the 
daughter's  decease  could  attach  only  to  a  single  child. 
The  testator,  however,  says,  *^  should  my  daughter  have 
a  child,  I  devise  it  to  the  use  of  such  child;"  **  should 
none  of  these  cases  happen"  (one  of  which  was  the 
daughter's  having  a  child)  then  I  give  my  said  estate  to 
W.  L,f  &c.  That  means,  *^  should  my  daughter  not 
have  a  child,"  which  is  the  same  as  if  he  had  said  **  a 
child  or  children."  « 

Then,  supposing  an  estate  tail  to  have  been  devised, 
it  was  well  barred  by  the  recovery,  for  the  daughter 
took  a  legal  estate.  A  devise  to  A.  in  trust  to  permit 
B»  to  receive  the  rents  and  profits,  gives  the  legal  estate 
to  J?.,  Bftrnghlon  v.  Langley  (i).  Doe  dem.  Leicester  v. 
Biggs  {c)y  Doe  dem.  Phillips  v.  Smith  (d).  The  Court 
will  not  consider  the  trustees  as  having  taken  the  legal 
estate  unless  the  purposes  of  the  will  require  that  they 
should   do  so.      Unless    the    trust  for  the  daughter 

(a)  9  17.  4-  Jd.  96.  (6)  8  Li.  Raym,  873. 

{€)  fi  Tatini,  109.  (d)  19  Eatt^  455. 

amounts 
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anounts  to  a  trust  for  her  separate  use,  it  does  not 
require  tliat  the  legal  estate  should  be  in  the  trustees. 
But  it  has  frequently  been  held  in  equity  that  a 
mere  trust  to  permit  a  married  woman  to  receive  the 
rents  and  profiis  of  an  estate  or  the  interest  of  a 
fund  to  her  own  use  does  not  amount  to  a  trust  for  her 
separate  use  (a).  In  this  case,  however,  the  devise  gives 
also  a  power  to  appoint  by  the  advice  or  consent  of  the 
trustees.  But  there  is  scarcely  any  marriage-settlement 
in  which  some  power  is  not  given,  to  be  exercised  with 
suck  consent;  tliat  does  not  vest  a  legal  estate  in  the 
trustees*  It  was  not  necessary  for  the  purposes  of  this 
will  that  they  should  take  such  an  estate.  It  cannot  be 
said  that  the  maintenance  ordered  for  education  of  the 
child  of  Susanna  required  a  legal  estate  in  the  trustees ; 
if  S0|  it  might  have  been  necessary  that  such  legal  estate 
should  continue  beyond  her  lifetime,  and  the  trustees 
most  have  taken  a  fee,  in  which  case  Susanna's  estate 
would  be  an  ecfuitable  estate  tail. 

The  testator  evidently  contemplated  that  in  default  of 
issoe,  his  daughter  should  be  enabled  to  suffer  a  re- 
covery, or  should  have  a  power  of  appointment.  He 
had  a  perfect  confidence  in  her;  his  apprehensions 
seem  to  have  been  from  the  parties  in  remainder.  He 
expressly  declares  that  he  does  not  mean  to  **  restrain 
her  as  a  tenant  for  life."  In  case  of  misconduct  in  the 
remainder-men,  he  recommends  to  hery^r  want  of  issue 
to  herself  not  to  leave  above  a  certain  sum  in  legacies, 
(which  cannot  mean  legacies  of  personalty,  because  the 
leaving  of  those  would  not  depend  upon  her  having  or 


18S2. 


DoK  deiB. 

JoNXt 

agiinU 
Datiis. 


fa)  See  on  thii  point  Jacobs  ▼.  Amyntt^  in  a  note  to  1  Modi.  376. ; 
Jkhm  V.  Lfdkkmrit  in  a  note  to  Mr.  B«U\  edit,  of  Bf,  Cha>  Cb.  toL  UL 

E  £ 


wanting 
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Dos  den. 
JoNn 
agoimt 

DATlk*. 


wanting  ts^z/^,)  and  be  advises  her  to  entail  the  rest  For 
the  further  support  of  his  house.  He  must  therefot-fe 
have  looked  to  her  suffering  a  recovery,  or  exercising  a 
power  of  ftppointment  to  bar  the  remainder-men,  in  case 
they  should  ill  treat  her,  or  prove  immoral  or  bad 
members  of  society.  Either,  then,  she  took  an  estate 
tail,  which  is  barred  by  the  recovery,  or  she  had  a 
power  of  appointment,  which  is  well  executed  by  her 
will. 


E.  V.  Williams  in  reply.     As  to  the  first  point,  in 
the  cases  cited  for  the  defendant,  there  were  generally 
some  words  of  inheritance  used  by  the  testator,  which 
constrained    the    Court    to    hold    that   an   estate   tail 
passed,  notwithstanding  the  expressed  inconsistent  in- 
tent    As  to  the  second  point,  the  trustees  must  haVe 
taken  a  legal  estate  during  the  lifetime  of  Susanna  to 
enforce  the  condition  of  residence,  which  wa!s  a  prin- 
cipal object  of  the  testator.     [Parke  J.    If  so,  the  same 
observation  would  apply  to  the  remainder  by  virtue  of 
which  you  claim;  for  John  Jones  is  to  take  on  con- 
dition of  residence  if  he  shall  be   of  age  when  the 
remainder  vests  in  him ;  or  if  a  minor,  he  is  to  give 
security  to  the  trustees  for  residing  when  he  shall  come 
of  age.     Littledale  J.    It  was  not  necessary  that  the 
trustees  should  take  a  legal  estate  for  the  maintenance 
of  Susanna's  child:  they  could  do  all  that  was  requisite 
as  to  that  by  the  assistance  of  the  Court  of  Chancery. 
It  seems  to  me  that  the  clause  recommending  to  the 
daughter  for  want  of  issue  not  to  leave  more  than  600A 
in  legacies,  refers  to  the  personalty.] 

Cur,  adv.  vult* 


Parke 
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Parks  J.9  in  this  term,  delivered  the  judgment  of  th^        1832. 
Court. 

Dos  dcin. 

The  questions  discussed  in  this  case  arise  on  the  will         •^oku 

ogairui 

of  Hemy  Jones^  and  the  one  on  which  the  argument  has        Datxci. 

principally  been,  is,  what  estate  did  the  daughter  of  the 

testator,  Susanna  Maria^  take  ?     It  being  contended  on 

the  part  of  the  lessor  of  the  plaintifif^  Mr.  Jones^  that  sh^ 

took  only  for  life,  and,  consequently,  the  recovery  was 

bad  ;  wd  on  the  other  side,  for  the  defendant,  that  she 

took  an  estate  in  tail* 

The  will  appears  to  have  been  drawn  by  (be  testator 
himself  and  is  one  of  those  unfortunate  instances  of  a 
person  wishing  to  tie  up  his  estate  wijth  limitations  and 
upon  contingencies,  without  knowing  what  language  to 
use  for  the  purpose.  The  construction  must  be  accord- 
ing to  the  plain  and  manifest  intent  of  the  testator,  apd 
although  there  be  no  words  of  limitation  annexed  to 
the  devise  in  favour  of  the  daughter,  yet,  if  the  para- 
mount intent  cannot  be  satisfied  without  her  taking  an 
estate  tail,  and  the  language  of  the  will  will  justify  it, 
such  must  be  the  construction;  and,  upon  the  best 
consideration,  we  are  of  opinion  that  she  took  an  estate 
tail 

First,  with  respect  to  the  intent,  the  testator  says,  **  if 
his  daughter  should  die  unmarried,"  be  would  not  have 
his  small  estate,  which  he  had  been  at  the  pain3  of  in»- 
proving  and  enlarging,  sold  or  frittered  away  after  b^r 
decease,  or  left  to  any  body  who  would  be  above  re- 
ading upon  it,  but  that  it  should  be  entailed,  &c. 

Now,  upon  this  a  very  strong  inference  arises,  that 
the  issue  of  tlie  daughter,  if  she  married,  were  within  hia 
view,  icMT  he  eontemfdates  the  possibility  of  the  estate 
going  over  to  the  remainder^man  in  the  event  only  of 

E  S  his      , 
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1832.        his  daughter  dying  unmarried ;   and  this  is  made  the 
foundation  of  ihe  subsequent  devise,  for  he  goes  on,  **  I 

Doe  dem. 

joNss  therefore  give,  devise,  and  bequeath  unto  fV,  Z/.,  &c  all 
Datibs.  my  real  estate,  but  ta  permit  my  daughter,  not  only  to 
receive  the  rents  and  profits  to  her  own  use,  or  to  sell  or 
mortgage  any  part  if  occasion  require,  bat  to  settle  on 
any  husband  she  may  take,  the  same  or  any  pait  thereof 
should  he  survive  her,''  but  on  certain  conditions^  Then 
he  goes  on,  "  But  should  my  daughter  have  a  child,  I  leave 
it  to  the  use  of  such  child,  from  and  after  my  daughter's  de- 
cease, with  a  reasonable  maintenance  for  tbe  education  of 
such  child  in  the  mean  time.  Should  none  of  these  cases 
happen,  I  give  and  devise  my  said  real  estate  from  and 
after  my  said  daughter's  decease  unto  the  said  trustees, 
and  the  survivor  of  them,  and  the  lieirs  of  such  sumvor, 
to  the  use  of  my  nephew  John  Jonesy"  on  certain  con- 
ditions, *^and  to  the  first  and  every  other  son  of  the  said 
John  Jones'*  Now  liere  the  limitation  over  to  the  use 
of  John  Jones  is  only  ^^  if  none  of  these  cases  should 
happen,"  of  which  the  principal  was  his  daughter  leaving 
a  child  at  the  time  of  her  death  ;  which  is  equivalent  to 
saying,  if  my  daughter  should  die  leaving  no  child ;  and 
shews  an  intent  that  the  estate  should  only  go  over  on 
failure  of  the  issue  of  the  daughter.  If  it  were  other- 
wise, if  the  daughter  had  had  a  child,  and  that  child 
had  died  in  her  lifetime  leaving  issue,  tbe  estate  would 
have  gone  over. 

This  brings  us,  secondly,  to  the  consideration,  whe- 
ther the  words  will  warrant  the  construction  of  the 
daughter  taking  an  estate  tail.  At  the  time  of  making 
the  will,  and  at  the  testator's  death,  the  daughter  was 
unmarried,  and  had  no  child.  We  think,  then,  that 
the  word  ^*  child**  was  not  a  designatio  personam,  but 

com- 
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comprehended  a  class,  and  this  case  is  like  Bifiel(C^       1832. 
cited  and  relied  on  by  Lord  Hale  in  Kimy.  Mellifig{a\ 

Dot  dcnit 

**  A  devise  to  A.^  and  if  he  dies  not  having  a  son,  then        Jomxi 

agtanU 

to    remain    to    the   heirs  of  the   testator.      Son   was       DAmi^ 
there  taken  to  be  used  as  nomen  coUectivum,  and  held 
an  entail :"  and  other  cases  to  the  same  effect  were  cited 
in  the  argument. 

Another  question  was  raised  in  favour  of  the  lessor  of 
the  plaintiff,  that  the  recovery  was  insulBcient  in  con- 
sequence of  the  estates  not  being  of  the  same  quality. 
But  we*  think  that  there  is  no  reason  for  making  any 
distinction  of  this  sort,  and  that  the  interest  vested  in 
the  daughter  of  the  testator  was  throughout  of  the  same 
quality. 

Being  of  opinion,  therefore,  that  the  daughter  was 
seised  of  an  estate  tail,  we  think  that  the  recovery  was 
good.     The  postea  in  consequence  must  be  delivered  to 

the  defendant. 

Postea  to  defendant* 

(o)  I  VetUr.  S31 
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Doe  dem.  Thomas  Hickman  against  John 
Hickman,  William  Hickman,  Abraham 
Passmore,  and  Henry  Hickman. 


/         BaroQ  C  tur- 
rmdcrcd  cop j- 
hold  pre- 
mites  to  the 
uieof  J:  H* 
for  life,  and 
after  hit  decease 
to  the  UM  of 
•uch  perioii 
and  for  such 
estate  as  J.  H, 
should  by  will 
attested  by 
ikrm  witoeeset 
appoint;  and 
in  defaolt  of 
jkM  appoint* 


17  JECTMENT  for  lands  and  premises  in  the  county 
of  Stafford.  The  declaration  contained  two  demises 
in  the  name  of  Thomas  Hickman.  Plea,  the  general 
issue.  The  cause  came  on  at  the  Spring  assizes  for  the 
county  of  Stafford^  1832,  when  the  jury  found  a  verdict 
for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  following  case :  — 

On  the  16th  of  July  1806,  at  a  court  baron  holden  for 
the  manor  of  Sedgley  in  the  county  of  Stafford,  Edward 
Cox  of  Sedglei/i  gentleman,  and  Mary  his  wife,  surren- 

nent  to  the  use     ,        ,,  ,       ,        ,        01       ii*»i  •! 

of  the  heirs  and  clered  into  the  hands  of  the  lord  of  the  said  manor, 
^ever.  '  '  ^'^  ^^^  Cottage  or  dwelling-house  (therein  particularly 
miucdonnich  described)  in  the  occupation  of  John  Hickman^  together 
surrendor.and    ^j^[j  j[jg  ^^q  of  takiniT  water  from  a  well  in  the  adjoininir 

afterwards  bj  ^  jo 

will  attested  by   premises,  as  then  used  and  enjoyed  by  the  said  John  Hick" 

two  witnesses 

only,  deirised  man,  to  the  use  of  him  John  Hickman,  for  and  during 

to  IF.  and  the  term  of  his  natural  life ;  and  after  his  decease  to  the 

without  having  use  of  such  person  or  persons,  and  for  such  estate  and 

eurrendoror  estates,  ends,  intents  and  purposes,  as  the  said  John 

^*Held  that  Hickman  should  by  any  other  surrender  or  by  his  last 

idUioughtbe  ^jn  ^jjj  testament  in  writing,  such  will  to  be  by  him 

wuif  attesteQ 

by  only  two       duly  executed  in  the  presence  of  and  attested  by  three 


notagoodeze-  or  more  credible   witnesses,   surrender,   devise,   limit, 

Ctttion  of  the 

power  given 

to  /•  H,  by  the  surrender,  it  operated  on  the  rerersion  vested  in   him   in  default  of 

appointment,  and  that  the  want  of  a  surrender  to  the  use  of  such  will  was  cured  by 

65  0^3.  c.  192. 


J/K/i/.    ^f(^^.  ^'2l^ 


direct 
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direct  or  appoint;    and  in  default  of  such  surrender,        1832. 
8m^  to  the  use  of  the  heirs  and  assifi[ns  of  the  said      ^      T" 

^  Doi  denu 

John  Hickman  for  ever  at  the  will  of  the  lord  according      Hickmax 

1  r     1  •  I  agaifUi 

to  the  custom  of  the  said  manor.     At  the  same  court     Hickman. 

John  Hickman  was  duly  admitted  upon  the  said  sur« 

render.     This  ejectment  was  brought  to  recover  posses^ 

sion  of  the  surrendered  premises.     Thomas  Hickman^ 

the  lessor  of  the  plaintiff,  is  the  eldest  son  and  heir  at 

law,  and  heir  according   to  the  custom  of  the  said 

manor  of  John  Hickman  the  surrenderee. 

On  the  19ih  of  Decembei-  1806,  the  said  John  Hick- 
man made  his  will  in  writing,  in  the  presence  of  and 
attested  by  two  witnesses  only,  and  thereby  devised  the 
premises  to  his  wife  for  her  life,  and  after  her  death  to 
the  defendants  William  and  John  Hickman^  subject  to 
certain  charges.  The  testator's  wife  died*  in  his  life- 
time. John  Hickman  the  testator  died  on  the  17th  of 
April  1817,  without  having  made  any  surrender  of  the 
premises,  or  executed  any  other  will  than  that  before* 
mentioned.  The  question  for  the  opinion  of  the  Court 
was,  whether  Thomas  Hickman^  the  lessor  of  the  plainti£^ 
was  entitled  to  recover  possession  of  the  premises?  This 
case  was  argued4n  last  Trinity  term. 

R.  V.  Richards  for  the  lessor  of  the  plaintiff.  The 
lessor  of  the  plaintiff,  the  heir  at  law  of  John  Hickman 
the  surrenderee,  is  entitled  to  recover,  because  the  will 
under  which  the  defendants  claim  was  not  executed  in 
the  presence  of  three  witnesses,  as  required  by  the  terms 
of  the  surrender.  It  may  be  said,  that  although  the 
will  does  not  operate  as  an  execution  of  the  power,  it 
may  operate  on  the  reversion  in  fee  which  in  de&ult  of 

appoint- 
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1832.       appointment  was  vested  in  the  testator,  and  that  the 
case  is  then  to  be  considered  as  if  no  surrender  whatever 


Dot 

HiciMAK      had  been  made,  which  defect  will  be  supplied  by  tlie 

HicKMAic      Statute  5S  G»  3.  c.  192.     That  statute,  however,  applies 
to  cases  where  there  has  been  no  surrender  whatever  to 
the  use  of  a  will,  and  not  to  a  case  where  a  surrenderee 
having  taken  a  surrender  to  the  use  of  a  will  which  he 
himself  has  required  to  be  executed  in  a  particular  form, 
afterwards  makes  a  will  wanting  these  formalities.     The 
statute  recites  that  inconvenience  has  resulted  from  the 
necessity  of  making  surrenders,  and  enacts  that  where 
copyhold  tenants  may,  by  will,   dispose  of  copyhold 
tenements,  the  same  having  been  surrendered  to  such 
uses  as  should  be  declared  by  such  will,  every  disposition 
made  by  such  will  of  any  such  copyhold  tenements  shall 
be  as  valid,  although  no  surrender  shall  have  been  made 
to  the  use  of  the  last  will  and  testament  of  such  per- 
son, as  it  would  have  been  if  a  surrender  had  been  made 
to  the  use  of  such  will.     Here  there  has  been  a  surren« 
der  to  the  use  of  a  will,  to  be  executed  in  a  particular 
form  pointed  out  in  the  surrender.     Before  the  statute, 
it  is  quite  clear  that  the  copyhold  land  would  not  have 
passed  except  by  a  will  so  executed.     Section  3.  enacts 
that  nothing  in  that  act  contained  shall  be  construed 
**  to  render  valid  and  effectual  any  devise  or  disposition 
of  any  copyhold  lands,   tenements,   or  hereditaments 
which  would  be  invalid  or  ineffectual  if  a  surrender 
had  been  made  to  the  use  of  the  last  will  and  testa- 
ment  of  the  person  attempting  to  dispose  of  the  same.'' 
Construing  the  first  and  third  sections  together,  it  is 
quite  clear  that  the  statute  does  not  apply,  to  a  case  like 
die  present 

JetvH 
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Jet-vis  contrcL.     The  surrender  was  to  the  use  of  John        1882. 
Hickman  for  life,  and  after  his  decease  to  the  use  of       "— "^ 

DoK  den. 

such  person  as  he  should  by  will  executed  in  the  pre-      Hicxmait 
sence  of  three  witnesses  appoint ;  and  in  default  of  such      Hickmaw. 
surrender  or  appointment,  to  himself  in  fee.     There 
has  been  no  will  executed  in  the  presence  of  three  wit^ 
nesses,  and  consequently  there  has  been  a  default  of 
such  appointment  as  is  pointed  out  in  the  surrender;  ' 

the  fee,  therefore,  vested  in  the  testator ;  and  the  will 
afterwards  made,  though  it  does  not  operate  as  a  good 
execution  of  the  power,  will  operate  on  the  reversion  in 
fee,  and  the  want  of  a  surrender  to  the  uses  of  that  will 
which  was  actually  executed  in  this  case,  will  be  supplied 
by  the  statute. 

Cur.  adv.  vuU. 

Pahk£  J.  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court. 

It  was  admitted  in  this  case,  on  the  part  of  the  defend*^ 
ants,  that  the  will  of  John  Hickman  was  not  a  good 
execution  of  the  power  given  to  him  by  the  surrender  of 
the  16th  of  Jtdy  1806,  in  consequence  of  its  not  having 
been  executed  in  the  presence  of,  and  attested  by,  three 
witnesses;  but  it  was  contended,  that  it  might  operate 
on  the  reversion  in  fee  which  was  vested  in  him  in 
deGiult  of  appointment,  and  that  the  want  of  a  surrender 
to  the  use  of  his  will  was  cured  by  the  statute  BS  G.  8« 
c.  192.  It  is  clear  that  if  there  had  been  a  surrender 
previously  made  by  John  Hickman  to  the  use  of  his  will, 
the  will  would  have  conveyed  his  interest,  notwithstand- 
ing it  was  attested  only  by  two  witnesses,  for  copyholds 
are  neither  within  the  statute  of  wills  nor  the  statute  of 
frauds.     And  where  a  man  has  both  a  power  and  an 

interest, 
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1 832.       interest,  an  instrument,  if  it  be  sufficient  for  the  purpose, 
may  operate  as  a  conveyance  of  the  interest,  although 

Dob  dem.        ...  - 

HicKMAK  it  be  defective  as  an  execution  of  the  power.  It  wa^ 
HicKMAir.  argued  for  the  lessor  of  the  plaintiff,  that  this  was  pot  ^ 
case  within  the  statute  55  G.  S.  r.  192. :  but  we  $^  no 
reason  for  saying  so*  That  statute  enacts,  that  in  all 
cases  where,  by  custom,  any  copyhold  tenant  may,  by 
his  last  will,  dispose  of  or  appoint  his  copyhold  tene- 
ments, the  same  having  been  surrendered  to  such  use^ 
as  should  be  declared  by  such  last  will,  every  disposi^ 
tion  made  or  to  be  made  by  any  such  l^st  will,  by  any 
person  who  shall  die  after  the  passing  of  that  act,  of 
any  such  copyhold  tenements,  or  of  any  right,  title,  or 
interest  in  or  to  the  same,  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes,  although  no  surrender  shall 
have  been  made  to  the  use  of  the  last  will  and  testament 
of  such  person,  as  the  same  would  have  been  if  a  surren- 
der had  been  made  to  the  use  of  such  will.  Here  J(J^ 
Hickman  died  after  the  passing  of  that  act ;  and,  |)iere- 
fore,  the  disposition  by  his  will  was  as  valid  as  if  a  sur- 
render bad  been  made  to  the  use  of  it 

We  think,  therefore,  that  judgment  must  be  entered 
for  the  defendants. 

Judgment  for  the  defendants* 
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1832. 


The  King  against  Thomas  Andrews  Adames. 

"DY  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Lands  are  nx^suf^   /,i 
Pagham   in   Sussex,   allowed   November  1830,   the  ^l^f oHhe       ^'*V   T* 
defendant,  who  was  owner  and  occupier  of  lands  lying  P^*".'  *"  P''^' 
within  a  district  of  the  parish  called  Pasham  LeveL  was  °**  '«"*  ^^^^ 

*^  ^  a  tenant  ait  rack 

assessed  at  Is.  Sd.  in  the  pound  on  the  sum  of  312/.  14s.  rent  would  pay, 

be  difcbarffinff 

5d.   annual  value,  against   which   he  appealed.      The  all  rates, 
appeal  coming  on,  to  be  heard  at  the  April  sessions  outgoings:  and, 
1831,  was  respited;  and  in  the  mean  time  it  was  refer-  occupier (whau 
red  by  the  Court  to  three  valuers,  to  survey  and  value  [jj^fj^j^'of 
the   parish.      At  the  July  sessions,  1831,  the  valuers,  '"^'.''Wch 

'^  '^  ^  ^  '   requires  to  be 

having  made  their  valuation,  stated  that  the  amount  projected  from 

...  floods  at  an 

assessed  by  them  upon  each  occupier  of  lands  within  the  occasional 

expense  de- 

parish,  was  the  sum  which   they  considered   the   land  frayed  by  a 
would  let  for,  but  that  they  had  not  ihade  any  allowance  not  rateable  lo 
for  monies  paid  for  sewers'  rates.   The  sessions  confirmed  tamrimm  as  * 
the  valuation,  subject  to  the  opinion  of  this  Court,  on  j^^^^  «^iUr 
the  question  whether  or  not  the  sewers*  rate  paid  by  the  *l"**'y  «nJ 

*  ^  'f  equal  annual 

defendant  ought  to  have  been  deducted  from  the  sum  produce  in  the 

same  paritL, 

assessed  on  him?     The  valuers  stated  in  evidence  that  not  liable  u>Jie 
the  sewers'  rate  was  universally  understood  to  be  a  land-  butbeshoull 
lord's  tax;   that  they  had  never*  been  called  upon  to  sum,  minus  the 
make  any  deduction  from  the  value  of  lands  in  respect  '*''*'•'*  • 
thereof;    and   that   they  would   not   have   thought   of 
making  any  special  note  on  the  point,  had  they  not 
been  requested  on  the  part  of  the  appellant  to  do  so, 
in  consequence  of  the  pending  dispute.     The  sum  as- 
sessed on  the  defendant  in  this  valuation  was  306/.  6d. 
The  sewers'  rate  is  paid  by  those  only  who  are  owners 

of 
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1832.        of  lands  within  Pagham  Level.     This  case  was  argaed 
in  last  Easter  term  (a). 

The  Kino 
agauui 

AoAMKi.  Capron  in  support  of  the  rate.     This  being  a  land- 

lord's tax,  the  question  is  whether  it  ought  to  be  deducted 
from  the  sum  at  which  the  appellant  is  rated,  he  being 
proprietor  as  well  as  occupier  ?  As  a  matter  of  conve- 
nienoe^  the  rent  boD&  fide  paid  by  a  tenant  has  for  manj 
years  been  adopted  as  the  criterion  on  which  the  poor 
rates  are  framed.  The  poor  rate  is  therefore  necessa- 
rily considered  as  an  occupation  rate.  The  sewers'  rate, 
on  the  contrary,  is  admitted  to  be  a  burthen  on  the  land- 
lord, depending,  like  many  other  charges,  on  the  nature 
and  situation  of  his  estate  or  his  interest  therein.  Land- 
tax,  ground  and  quit  rents,  &C.,,  which  are  charges  on 
Uie  landlord,  are  never  deducted.  [^Parke  J.  The  effect 
of  the  decision  of  the  sessions,  is  to  make  land  requiring 
expense  to  protect  it  from  the  sea  of  the  same  value  as 
land  not  requiring  that  expense.]  It  is  of  the  same 
value  to  the  party  liable  to  the  poor  rate,  i.  e.  the  occu- 
pier. \^Parke  J.  But  the  real  profit  derivable  from  the 
land  is  pro  tanto  diminished.]  So  it  is  where  the  land- 
tax  is  unredeemed,  yet  no  deduction  was  ever  claimed 
on  that  ground.  Again,  where  money  is  laid  out  in 
improvements,  as  drainage,  &c.,  under  which  head  the 
sewers'  rate  may  be  fairly  classed,  no  allowance  is  made 
in  respect  of  it,  even  for  interest  on  the  capital  so  em- 
ployed. Neither  is  the  state  of  the  farm  buildings  ever 
made  the  subject  of  consideration,  though,  in  order  to 
render  them  available  for  the  beneficial  occupation  of 
the  property,  an  extensive  outlay  may  be  often  necessary, 
and  the  landlord  has  a  right  to  debit  the  land  with 

(a)   Before  Lord  Teni^nten  C.  J.,  IMiledaU,  Pmritf  and  Pnti€MnJ%, 

interest 
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interest  on  his  capital   so  expended,  as  well  on  that        I8S2. 
more  immediately  applied  to  the  cultivation  of  the  farm        — ~ 

The  Kmo 

and  the  purchase  of  stock  for  that  purpose.  If  this  be  afmtiti 
so»  why  should  the  sewers'  rate  be  deducted?  The 
profits  of  the  land  are  equally  afiected  in  both  cases. 
There  is  another  view  of  the  subject,  with  reference  to 
the  amount  of  the  landlord's  interest.  Suppose  he  holds 
under  an  ecclesiastical  lease,  paying  every  seventh  year 
a  heavy  but  certain  fine  for  renewal,  this  fine  must  con- 
stitute a  portion  of  his  necessary  expenses  in  respect  of 
the  land,  yet  cannot  either  annually  or  in  any  other  mode 
affect  the  rate.  It  might  even  be  contended  that  annui- 
ties payable  out  of  a  landlord's  estate,  interest  on  mon- 
gages,  and  other  incumbrances  of  this  kind  must  become 
the  subjects  of  consideration,  if  we  lose  sight  of  what  has 
always  been,  in  practice  at  least,  the  basis  of  the  poor 
rate;  viz.,  the  beneficial  occupation.  According  to  the 
argument  which  must  be  maintained  on  the  other  side, 
two  adjoining  farms  of  equal  productive  value,  and  under 
precisely  similar  circumstances,  must  be  differently  rated 
if  the  owner  happens  to  occupy  one  and  let  the  other; 
for  it  will  not  be  contended  that  the  tenant  can  claim 
relief  as  he  is  clearly  not  aggrieved  by  the  rate.  The 
whole  present  system  of  rating  must  be  abandoned,  and 
a  new  principle  adopted  in  almost  every  parish. 

Long  and  W.  H.  Scott  contra.  Undoubtedly  in  assess- 
ing land  to  the  relief  of  the  poor,  rent  is  in  ordinary  cases 
taken  to  be  the  criterion  of  the  annual  value  of  the  land 
to  an  occupier.  That  is  a  good  general  rule,  but  it  is 
not  universal,  for  suppose  land  would  give  a  profit  just 
soflkient   to  pay  the  expenses  of  cuhivation  and  no 

more^ 
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1832.        more,  there  would  then  be  no  rent,  but  it  could  not  be 
^■~~        said  that  such  land  should  pay  nothinrr.     The  statute 

Hie  Kino  ^  ^  ^ 

agnintt  48  Eliz.  c.  2.  requires  the  churchwardens  and  overseers  to 
raise  competent  sums  by  the  taxation  of  every  occupier  of 
land,  according  to  the  ability  of  the  parish.  The  object 
undoubtedly  was  to  subject  to  rate  the  profit  equally 
which  accrues  from  every  species  of  property  in  the 
parish.  In  practice,  personal  property  has  been  given  up, 

• 

on  account  of  the  difficulty  of  ascertaining  its  amount, 
but  as  to  real  property,  the  principle  of  equality  is  pre- 
served. It  cannot  be  said  that  a  farm  burdened  with  a  tax 
by  reason  of  its  being  necessary  to  provide  against  the 
ravages  of  the  sea,  is  of  equal  value  with  another  which 
is  not  burdened  with  that  tax.  It  may  be  considered 
in  the  same  light  as  if  part  of  the  land  had  been  swal*- 
lowed  up  by  the  sea.  It  is  difficult  to  say  why  rent, 
which  18  the  landlord's  share  of  the  profit  of  the  land, 
has  been  made  the  criterion  of  the  annual  value  to  an 
occupier.  It  may  be  convenient  that  it  should  be  so, 
but  it  is  not  the  true  criterion.  The  tenant's  and  land- 
lord's profit  will  vary  respectively  according  to  the  fer- 
tility of  the  land.  If  it  be  a  very  rich  soil,  the  land- 
lord's share  of  the  profit  (the  rent)  will  be  greater  in 
proportion  to  the  whole  value ;  if  it  be  very  poor  land, 
it  will  be  smaller.  [Lord  Tenterden  C.  J.  Is  there  any 
instance  of  an  express  deduction  in  the  rent  on  account 
of  paying  sewers'  rate  or  land  tax  ?]  There  is  none 
known  of.  [Lord  Tenterden.  Suppose  one  owner  of 
land  in  a  parish  to  redeem  his  land  tax  and  others  not. 
The  person  who  has  redeemed  the  land  tax  has  paid 
his  money ;  the  other  has  it  to  pay.  Tlien  if  the  land 
got  into  other  hands,  could  the  tenant  on  whose  land 

the 
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the  land  tax  has  not  been  redeemed,  claim  to  be  rated        18S2. 

difierendy  ?]    The  subject  of  rate  is  the  landlord's  pro- 

fit.     Whatever  diminishes  that  profit  ought  also' to  re-       against 

Adaumu 

duce  the  rate.  The  rent  here  is  not  the  landlord's  real 
share  of  the  profit,  because  his  profit  is  the  rent  less  the 
sewers'  rate.  The  net  annual  profit  is  the  gross  profit, 
deducting  thereout  the  expenses  of  cultivation,  the  in- 
terest of  money  laid  out  in  stocking  the  land,  &c.  Rex 
V.  Lord  Granville  (a),  Rex  v.  hcmcr  Mitton  (&),  Rex  v. 
Tomlin$on  {c)y  Rex  v.  The  Oxford  Canal  Company  (d)j 
Rex  V.  JoddreU  {e).  [Lord  Tenterden  C.  J.  Suppose  the 
land  had  been  let  and  the  landlord  had  paid  sewers'  rates, 
could  the  tenant  have  been  relieved?]  There  is  no 
reason  why  he  should  not  if  he  and  the  landlord  had 
entered  into  an  agreement  on  this  point;  but  even  with- 
out an  agreement,  the  sewers'  rate  would  be  considered 
in  fixing  the  rent.  The  rent,  if  the  land  were  let  and 
the  sewers'  rate  allowed  for  in  it,  would  be  a  fair 
criterion  of  the  value.  [Lord  Tenterden  C.  J.  Of  the 
value,  to  the  occupier,  but  not  of  the  property.  Parke  3. 
It  is  immaterial  whether  the  landlord  or  tenant  occupies. 
The  sewers'  rate  is  an  outgoing*  which  diminishes  the 
annual  profit  to  whoever  pays  it] 

Parke  J.  now  delivered  the  judgment  of  the  Court. 

The  question  for  the  opinion  of  the  Court  in  this  case, 
is,  in  efiect,  whether  the  occupier  of  lands  in  a  district  of 
the  parish  of  Pagham^  which  is  liable  to  be  flooded,  and 
is  protected  from  floods  at  a  certain  occasional  expense 
(for  that  is  the  nature  of  the  sewers'  rate),  ought  to  be 
rated  at  the  same  sum  as  the  occupier  of  lands  of  similar 

0)  ^B^iC.  188.  (6)  9  ^.  j-  C.  810. 

(c)  9P.  4-  C.  163.  ((Q  10^.  4-  C.  165. 

(tf)  \B.^Ad.  403. 
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1832.        quality  and  of  equal  annual  produce,  lying  in  the  same 

parish,  but  not  liable  to  the  same  expense. 
agamit  We  are  of  opinion  that  he  ought  not.     It  is  obvious 

that  the  average  annual  net  profit  of  one  description  of 
land  is  not  the  same  as  that  of  the  other;  and,  both 
upon  principle  and  authority,  we  think  the  rate  oupjht  to 
be  made  in  proportion  to  that  profit  The  •  statute 
43  Eliz.  c.  2.  requires  the  churchwardens  and  overseers 
to  raise  competent  sums,  by  the  taxation  of  every 
occupier  of  lands,  according  to  the  ability  of  the  parish : 
nothing  is  expressly  said  as  to  the  principle  upon  which 
the  rate  should  be  made,  but  it  is  implied  that  it  must 
be  made  with  equality,  and  with  some  reference  to  the 
subject  of  occupation. 

Now  it  is  quite  clear  it  ought  not  to  be  made  accord- 
ing to  the  profit  derived  by  the  occupier  himself;  for  if 
that  were  so,  the  rate  must  vary  according  to  the  nature 
of  the  occupier's  interest.  An  occupier  who  is  tenant  at 
will  at  rack-rent,  and  therefore  receives  a  less  share  of 
the  annual  profit  of  the  land  than  one  who  is  tenant  for 
years  at  a  small  rent,  and  still  less  than  one  who  is  a 
tenant  in  fee  simple,  and  pays  none  at  all,  would  be 
rateable  at  a  less  sum ;  a  proposition  which  was  never 
yet  contended  for. 

Again,  it  is  quite  clear,  that  though  the  occupier  is  the 
person  who  nominally  pays  the  tax,  it  is  in  reality  paid 
by  the  beneficial  owner,  and  is  a  charge  upon  the  land. 
In  proportion  as  the  average  tax  which  the  tenant  has  to 
pay,  is  greater,  in  the  same  proportion  will  he  give  less 
rent  to  the  owner.  Ultimately,  in  the  long  run,  this  will 
always  be  the  case ;  though  when  the  tenancy  is  for  a 
term  more  or  less  long,  the  burthen  upon  the  landlord 
is  postponed  for  a  greater  or  less  period.  This  being 
so,  it  follows  that,  in  order  to  make  an  equal  rate,  the 

nature 
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nature  oF  the  occupier's  interest  must  be  disregarded,        1832. 
and  the  rate  imposed  according:  to  some  value  of  the       — 

'     ,  ^  ^  The  Kiwa 

subject  of  \xxupation.     Usage  and  convenience  have        agmnti 
established  this  value  to  be  not  that  of  the  estate  or 
prc^rty  itself,  but  that  of  the  profit  which  is  or  might 
be  made  from  the  estate  or  property ;  and  as  it  would 
be  very  difficult  and  extremely  troublesome  to  ascertain 
the  precise  value  of  that  profit  during  the  time  for  which 
each  rate  is  made,  and  in  case  of  occasional  profit  both 
troublesome  and  unjust,  {Rex  v.  Mirfield  (a),  Rex  v.  Hull 
Dock  Company  {b) ),  to  make  a  rate  for  a  large  sum  at  one 
time  and  a  small  one  or  none  at  another,  upon  the  same 
land,  the  rule  has  been  to  assess  according  to  the  annual 
profit  of  the  land;  or,  where  the  produce  is  not  matured 
in  one  year,  then  upon  an  average  of  years,  from  which 
profit  deductions  are  allowed  for  all  the  expenses  neces- 
sary to  its  production.     It  is  not  material  whether  the 
whole  or  a  certain  aliquot  part  of  that  net  profit  be  rated, 
provided  all  lands  of  the  same  description  are  rated 
equally  upon  that  aliquot  proportion  of  the  profit;  and 
in  practice  it  is  usual,  and  it  is  most  convenient,  to  rate 
lands  at  the  rack-rent  which  they  would  pay  to  a  land- 
lord, or  some  certain  portion  of  it,  the  tenant  paying  all 
rates,  charges  and  outgoings;  which  is  in  efi*ect  rating 
according  to  a  part  of  the  net  profit  only ;  but  provided 
it  be  the  same  aliquot  part  in  all  cases,  it  makes  no 
di&rence. 

Further,  if  the  subject  of  occupation  be  of  a  perishable 
nature,  or  require  an  annual  expense  to  secure  its  exist- 
ence, an  allowance  ought  to  be  made  on  this  account; 
for  the  total  annual  profit  is  not  the  net  annual  profit;  a 
part  must  be  set  aside  for  the  restoration  and  main- 

(a)  10  East,  219.  (b)  5M.^8. 594. 
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18S2.  tenance  of  the  subject  of  occupation.  It  is  on  this  prin- 
ciple  that  buildings  have  been  permitted  to  be  rated  at 

The  Kixa  t.-^ — . .--2— ,-L — - — . _ 

agahut  less  in  proportion  than  arable  and  other  land.  The 
cases,  especially  those  of  a  more  recent  date,  in  which 
the  principle  of  rating  has  been  more  fully  discussed 
and  considered,  will  be  found  to  have  established  this 
rule  of  rating,  which  is,  in  other  words,  that  all  lands  are 
to  be  assessed  in  proportion  to  the  net  rent  which  a 
tenant  at  rack-rent  would  pay,  he  discharging  all  rates, 
charges  and  outgoings. 

It  may  be  sufficient  to  refer  to  the  following  authorities 
in  support  of  this  position.  Rex  v.  The  Birmingham 
Gas  Light  and  Coke  Company  (a),  Rex  v.  Hull  Dock 
Company  {b)  J  Rex  v.  Attwood{c)y  Rex  v.  Trustees  of  the 
Duke  of  Bridgewater  (d),  Rex  v.  Tomlinson  (^),  Rex  v. 
Lower  Miiton  (g).  Rex  v.  Tlie  Oxford  Canal  Company  (A), 
Rex  V.  Joddrell  (t).  It  remains  only  to  apply  the  prin- 
ciple to  the  present  case,  and  there  can  be  no  difficulty 
in  saying,  that  land  which  requires  some  occasional  ex- 
penditure to  preserve  it  from  being  damaged  by  wat^r, 
and  to  make  it  as  productive  as  it  is,  would  let  for  less 
rent  than  similar  land  which  requires  none,  the  tenant 
defraying  amongst  others  that  occasional  expenditure. 
In  other  words,  the  net  average  annual  profit  of  both  is 
not  the  same,  and  consequently  the  rate  ought  not  to  be 
the  same. 

In  the  course  of  the  argument  a  question  was  asked, 
whether  land  of  which  the  land-tax  was  redeemed 
ought  to  be  rated  higher  than  land  of  the  same  quality, 
which  is  still  chargeable  with  the  tax.  The  answer  is, 
jthat  it  ought  not :  the  annual  net  profit  of  both  is  the 

(a)   \  B.JiC.  506.  (6)  ^B,^C.  516. 

(c)  6B.^C.  277.  (d)  9  -B.  ^  C  68. 

(«J  9B.iC.  163.  (g)  9  B.  4'  a  810. 

(A)  10  B.  i  C.  163.  (0  1  B.  ^  Ad.  403. 

same. 
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same,  though  such  annual  profit  in  the  latter  case  is        1832. 
liable  to  a  tax  from  which  it  is  by  law  exempted  in  the       '    TT' 

^  ^  The  KiKfl 

former.    The  rate  in  the  present  case  must  therefore  be        again$e 
amended. 

I  must  add  that  this  is  the  judgment  of  myself  and 
my  brothers  Litiledale  and  Paltesoriy  who  heard 
the  argument  Lord  Tenterden  was  of  a  different 
opinion. 

Taunton  J.  then  said  that  he  concurred  in  the  judg- 
ment delirered. 


The  Company  of  Proprietors  of  the  Witham  ■^"*^ 
Navigation  against  Padley  and  Others. 

'pRESPASS  for  breaking  and  entering  the  plaintirs  l°  ^^P;^_ 
close,    and    pulling    down  a  watch-house.     Plea,  ▼eyore  of  the 

highways  for 

general  issue.     At  the   trial   before  Park  J.,   at  the  pulling  down 

a  watch-house, 

Lincoln  Summer  assizes   18S2,   the  pulling  down  the  the  act  13  G.  9# 
watch-house  was  admitted;   and  the  defence  was  that  does  not  eo- 
it  was  placed  on  the  highway,  and  that  the  defendants^  ^„^^r  ^  p]^ 
as  surveyors  of  the  highways,  (after  notice)  pulled  it  ^^'ju^fy'Jhe 
down,  beinc  a  public  nuisance  and  obstruction.     The  «n|07>ng>t 

'  °        *^  as  being  a  nui* 

learned  Judfre  was  of  opinion  that  thoush  the  locus  in  ■•nee  on  the 

,  ®  highway. 

quo  was  a  highway,  and  the  watchhouse  erected  thereon    y  ^^f.  /^^ 
a  nuisance,  the  defendants  could  not  justify  the  pulling 
of  it  down  under  the  general  issue;  and  he  directed 
the  jury  to  find  a  verdict  for  the  plaintiff. 

jimos  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  13  G.  3.  c.  78.  s.  82.  enacts,  that  "  if  any 
action  shall  be  commenced  against  any  person  for  any 

F  8  thing 
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18S2.        thing  done  in  pursuance  of  that  act,  the  defendant  may 
^    ^  plead  the  ireneral  issue,  and  give  the  act  and  the  special 

of  Proprietors    matter  in  evidence,  and  that  the  same  was  done  in  pur- 

Of  th«  WiTHAK 

NavigMioii  suance  and  by  the  authority  of  the  act."  The  removal 
Padlkt.  of  an  obstruction  of  this  sort  was  incident  to  the  general 
duties  of  a  surveyor  of  the  highways.  By  section  12. 
**  the  surveyors  are  to  view  all  highways,  &c. ;  and  in 
case  they  shall  observe  any  nuisances,  encroachments, 
obstructions,  or  annoyances,  contrary  to  the  directions 
(^  that  act^  they  are  to  cause  notice  to  be  given  to  any 
person  doing,  committing,  or  permitting  the  same;  and 
if  such  nuisances,  &c.  shall  not  be  removed  within 
twenty  days  after  such  notice,  then  the  surveyors  are 
authorized  to  remove  the  same,  and  are  to  be  reim- 
bursed their  expenses  by  the  party  offending."  The 
ninth  section  is  confined  to  moveables  only,  but  this  is 
general,  and  extends  to  every  obstruction.  In  the  case 
of  obstructions  and  nuisances  to  highways,  the  remedy 
by  indictment  is  often  inadequate,  and  more  prejudicial 
to  thfs  prosecutor  than  the  evil  complained  of.  A  sum- 
mary power  of  removing  annoyances  is  highly  desirable : 
and  the  surveyors,  rather  than  private  individuals,  ought 
to  execute  that  power.  But  the  surveyors  may  not  be 
obstructed  by  a  nuisance  of  this  kind  in  respect  of  their 
individual  convenience  of  passage,  and,  if  not,  they 
cannot  plead  the  special  justification  which  would  be 
adapted  to  such  a  case.  They  justify,  as  acting  in  exer- 
cise of  their  public  duty ;  and  it  is  clear  that  whatever 
they  are  authorized  to  do  in  discharge  of  that  duty, 
may  be  given  in  evidence  under  the  general  issue.  The 
watch-house  in  question  was  an  impediment  to  the 
execution  of  <<  the  directions  of  the  act,"  inasmuch  as  it 
impeded  the  freedom  of  the  passage,  which  the  surveyors 

were 
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were  directed  to  preserve,  and  prevented  the  repair  of       18S2. 
the  highway,  which  it  was  their  duty  to  superintend.  ^"""^ 

The  Compaoj 
of  Proprieton 
T>  T        »  /.I  ....  n  ®^***®  WrrHAM 

Farke  J.  I  can  find  no  provision  in  the  act  of  par-  NaTigattoa 
liament,  authorizing  the  surveyors  to  remove  a  building  Padlbt. 
or  house  erected  upon  the  highway.  They  are  em- 
powered by  section  12.  to  remove  any  nuisances,  en- 
croachments, obstructions,  or  annoyances,  made,  com- 
mitted, or  permitted  contrary  to  the  directions  of  that  act. 
By  section  9.  persons  laying  any  stone,  timber,  &c. 
upon  the  highway  are  subjected  to  a  penalty ;  and,  by 
section  10.,  after  notice  by  the  surveyor,  stone,  timber, 
&C.  laid  within  fifteen  feet  of  the  centre  of  the  highway, 
may  be  removed  by  the  owner  of  the  adjacent  lands,  or 
any  other  person,  by  order  of  a  justice  of  peace.  But 
there  is  no  clause  which  authorizes  the  removal  of  a 
building  by  the  surveyors.  The  making  of  this  watch- 
house,  therefore,  was  not  a  thing  done  contrary  to  the 
directions  of  that  act,  within  the  twelfth  section ;  and 
the  pulling  of  it  down  was  not  a  thing  done  in  pur- 
suance of  the  act,  within  the  eighty-second  section ;  the 
defendants,  therefore,  could  not  give  it  in  evidence  under 
the  general  issue. 

Taunton  J.  concurred. 

Patteson  J.  Section  7.  compels  the  possessors  of 
land  to  lop  the  trees  in  a  particular  manner ;  and  if  they 
omit  to  do  so  after  notice,  two  justices  may  order  them 
to  be  cut.  This  seems  to  shew  that  it  was  not  intended, 
by  that  act,  to  give  the  surveyors  a  power  of  removing 
thmgs  fixed  to  the  freehold. 

Rule  refused* 

F  4 
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3f0V»  3dL 


Baxter  against  Tatlor« 


////r/.^j 


r^ECLARATION  stated  that  a  certain  dose  called 

Sloney  Butts  Lane^  situate  in  the  parish  of  Halifax 

in  the  county  of  York^  was  in  the  possession  and  oc- 

i^ZyiiSulM  ^°P*^°  ^f  «'•  ^f  «'•  ^'*  '^  «'•  -^>  ■*  tenants  tberecrf* 
opoo  bb  bod     xq  |}ie  plainti£  the  reversion  thereof  then  and  still  be- 

btld  bj  A  ttnvit  ^    "^ 

on  lcM«,  longing  to  the  plaintiff;  yet  the  defendant,  well  knowing 

entry  be  mide  the  premises,  but  contriving  to  prejudice  and  aggrieve 
ansUcgidricbt  the  plaintiff  in  his  reversionary  estate  and  interest, 
an  aa  dorfiig  whilst  the  Said  close  was  in  the  possession  of  the  said 
M(  M^  cJ.  H^  J.  E^  and  J.  A^  to  wit,  on,  &c  wrongfully  and 
nifiHiiilyiiK  anjusdy,  and  without  the  leave  and  licence^  and  against 
rcTcnion.  the  will  of  the  plaintiff,  put  and  placed  upon  the  said  close 

//fac  fiP,         divers  large  quantities  of  stones,  and  continued  the  same 

for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  and 
also  with  the  feet  of  horses,  and  the  wheels  of  carriages^ 
spoiled  and  destroyed  divers  parts  of  the  said  close,  where- 
by the  plaintiff  was  greatly  injured  in  his  reversionary 
estate  and  interest  therein.  Plea,  not  guilty.  At  the 
trial  before  Parke  J.  at  the  last  assizes  for  the  coun^ 
of  York,  it  appeared  that  the  plaintiff  was  seised  in  fee 
of  the  closes  mentioned  in  the  declaration,  which  he  had 
demised  to  tenants;  that  the  defendant  had  with  his 
horses  and  cart  entered  upon  the  close  called  Stoney  Butts 
Lane ;  and  that  after  notice  had  been  given  him  by  the 
plaintiff  to  discontinue  so  doing,  he  claimed  to  do  so  in 
exercise  of  a  right  of  way.  The  learned  Judge  was  of 
opinion,  that  although  that  might  be  good  ground  for  an 
action  of  trespass  by  the  occupier  of  the  plaintiff's  farm^ 

it 
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it  was  not  evidence  of  any  injury  to  the  reversionary  18S2. 

estate,  and  therefore  that  the  action  was  not  maintain-  "I 

able ;  and  he  nonsuited  the  plaintifi^  but  reserved  liberty  agamtt 
to  him  to  move  to  enter  a  verdict 


F.  Pollock  now  moved  accordingly.  Although  the 
plaintiff  had  demised  his  land  to  tenants,  yet  this  action 
is  maintainable  for  the  injury  to  the  reversion.  The 
defendant  claimed  a  right  of  way,  and  persisted  in  going* 
on  the  land  after  notice.  The  trespass,  having  been 
committed  for  the  purpose  of  asserting  a  right,  was 
calculated  to  weaken  the  evidence  of  the  plaintiff  *s  title. 
IParie  J.  The  tenant  might  have  maintained  tres^ 
pass.]  The  landlord  could  not  compel  his  tenant  to 
bring  the  action;  and,  therefore,  unless  he  has  a  re^ 
medy  in  this  form  of  action,  he  has  none;  and  he 
ought  to  have  some.  It  is  undoubtedly  true  that  he 
could  not  maintain  this  action  for  a  mere  trespass,  unac^ 
companied  by  any  permanent  injury  or  any  claim  of 
rigftt ;  but  it  is  different  where  the  act  is  done  to  assert 
a  right,  and  might  be  evidence  of  a  right  of  way. 
{^Parte  J.  Such  an  act  done  while  the  premises  were 
out  on  lease,  would  not  be  evidence  of  any  right  as- 
against  the  reversioner.]  In  Yoimg  v.  Spencer  (a)f 
which  was  case  by  the  owner  of  a  house  against 
his  lessee  for  years  for  opening  a  new  door,  whereby 
the  house  was  weakened  and  injured,  and  the  plain- 
tiff prejudiced  in  his  reversionary  estate  and  interest 
in  the  premises,  the  facts  were,  that  the  lessee  did 
open  the  door  without  leave,  but  the  house  was  not  \ti 
any  respect  weakened  or  injured  by  it :  and  it  was  held 

(a)  \0B*iaU5. 

that 
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]  832.        that  it  ought  to  have  been  left  to  the  jury  to  say  whether 
there  was  not  an  injury  to  the  plaintiff's  reversionary 

Baztsa 

aganui        right    And  Lord  Tenterden  C.  J.  said,  that  it  seemed 


Taijjom. 


to  be  clearly  established,  that  if  any  thing  be  done  to 
destroy  the  evidence  of  title,  an  action  is  maintainable 
by  the  reversioner.  Here,  then,  it  ought  to  have  been 
left  to  the  jury,  whether  the  acts  done  by  the  defendant 
under  a  claim  of  right  were  not  injurious  to  the  plain- 
tiff's reversionary  interest,  inasmuch  as  they  were  cal- 
culated to  weaken  his  evidence  of  title. 

Taunton  J.  I  think  there  should  be  no  rule  in  this 
case.  Young  v.  Spencer  {a)  is  not  in  point  That  was 
an  action  on  the  case  in  the  nature  of  waste  by  a  lessor 
against  hb  own  lessee*  Here  the  action  is  by  a  rever- 
sioner against  a  mere  stranger,  and  a  very  different  rule  is 
applicable  to  an  action  on  the  case  in  the  nature  of  waste 
brought  by  a  landlord  against  his  tenant,  and  to  an  action 
brought  for  an  injury  to  the  reversion  against  a  stranger. 
Jackson  v.  Pesked  (b)  shews,  that  if  a  plaintiff  declare  as 
reversioner  for  an  injury  done  to  his  reversion,  the  de- 
claration must  allege  it  to  have  been  done  to  the  damage 
of  his  reversion,  or  must  state  an  injury  of  such  a  per- 
manent nature  as  to  be  necessarily  prejudicial  thereto^ 
and  the  want  of  such  an  allegation  is  cause  for  arresting 
the  judgment  If  such  an  allegation  must  be  inserted 
in  a  count,  it  is  material,  and  must  be  proved.  Here 
the  evidence  was,  that  the  defendant  went  with  carts 
over  the  close  in  question,  and  a  temporary  impres- 
sion was  made  on  the  soil  by  the  horses  and  wheels; 
that  damage  was  not  of  a  permanent  but  of  a  tran- 

(a)  10^  4:  C.  ]45«  (6)  iM.^S.  254. 

transient 
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stent  nature;  it  was  not  therefore  necessarily  an  injqry  16S2. 
to  the  plainttfTs  reversionary  interest.  Then  it  is  said  "^"" 
that  the  act  being  accompanied  with  a  claim  of  right,  jigamu 
will  be  evidence  of  a  right  as  against  the  plaintifi^  in 
case  of  dispute  hereafter.  But  acts  of  that  sort  could 
not  operate  as  evidence  of  right  against  the  plaintiff,  so 
long  as  the  land  was  demised  to  tenants,  because,  during 
that  time^  he  had  no  present  remedy  by  which  he  could 
obtain  redress  for  such  an  act.  He  could  not  main- 
tain an  action  of  trespass  in  his  own  name,  because  he 
was  not  in  possession  of  the  land,  nor  an  action  on 
the  case  for  injury  to  the  reversion,  because  in  point  of 
fact  there  was  no  such  permanent  injury  as  would  be 
necessarily  prgudicial  to  it ;  as,  therefore,  he  had  no  re* 
taedy  by  law  for  the  wrongful  acts  done  by  the  defendant, 
the  acts  done  by  him  or  any  other  stranger  would  be  no 
evidence  of  right  as  against  the  plaintiff,  so  long  as  the 
land  was  in  possession  of  a  lessee.  In  Wood  v.  Veal{d)f 
it  was  held  that  there  could  not  be  a  dedication  of  a 
way  to  the  public  by  a  tenant  for  ninety-nine  years, 
without  consent  of  the  owner  of  the  fee,  and  that  per- 
mission by  such  tenant  would  not  bind  the  landlprd 
after  the  term  expired.  I  think  therefore  that  the 
plaintiff  cannot  maintain  the  present  action;  and  there  is 
not  doubt  sufficient  to  induce  me  to  think  that  there 
ought  to  be  a  rule  nisi  for  a  new  trial. 

Patteson  J.  I  am  of  opinion  that  the  nonsuit  was 
right.  Young  v.  Spencer  (Jb)  was  not  an  action  by  the 
reversioner  against  a  stranger,  but  by  a  landlord  against 
his  tenant.     It  was  an  action  on  the  case  in  the  nature 

(a)  SB.^J.  454.  (6)  10  B.  i  C.  145^ 

of 
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1832.        of  waste.    To  entitle  a  reversioner  to  maintain  an  action 
r  on  the  case  against  a  stranger,  he  must  allege  in  his 

ngama  count,  and  prove  at  the  trial,  an  actual  injury  to  his 
reversionary  interest.  It  is  said  that  this  action  is 
maintainable,  because  the  plaintiff's  title  may  be  pre- 
judiced by  a  trespass  committed  under  a  claim  of  right; 
but  then  for  such  an  injury  the  action  must  be  brought 
in  the  name  of  the  tenant,  who  is  the  person  in  the 
actual  possession  of  the  land.  It  is  true  the  landlord 
cannot  bring  an  action  in  the  tenant's  name  without  his 
assent ;  but  that,  generally  speaking,  would  be  obtwied 
without  difficulty,  and  may  be  always  made  matter  of 
arrangement  between  the  landlord  and  his  tenant.  The 
landlord  may  even  provide  by  covenant  in  his  lease  that 
'  he  shall  be  allowed  to  sue  in  his  tenant's  name  for  any 
trespass  committed  on  the  land. 

Parke  J.  I  am  clearly  of  opinion  that  there  was  no 
injury  to  the  plaintiff's  reversionary  interest;  and  to 
entide  him  to  maintain  this  action  it  was  necessary  for 
him  to  all^e  and  prove  that  the  act  complained  of 
was  injurious  to  his  reversionary  interest,  or  that  it 
should  appear  to  be  of  such  a  permanent  nature  as  to 
be  necessarily  injurious.  A  simple  trespass,  even  ac- 
companied with  a  claim  of  right,  is  not  necessarily  in- 
jurious to  the  reversionary  estate,  and  what  Lord  Ten- 
tcrden  said  in  Young  v.  Spencer  {a)^  must  be  construed 
with  reference  to  the  subject  matter  then  under  con- 
sideration, an  action  on  the  case  in  the  natura  of  waste 
by  a  reversioner  against  his  tenant. 

Rule  refused* 

(a)  10  B.iCUS. 
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18S2. 


Roots  against  Lord  Dormer.  ^wfaa' 

CASE  by  the  plaintiff  as  purchaser  of  growing  crops  Where sevenl^^^'*^'! 
lots  are  knockea  '  ^ 

sold  under  a  fi.  fa.,  for  distraining  and  converting  down  to  a 
the  said  crops.     Plea,  the  general  issue.     At  the  trial  auction,  «nd  hie 
before    Gaselee  J.,    at    the   Buckinghamshire  Summer  IJ^niTtliem  In 
assizes  18S2,  it  appeared  that  the  crops  were  sold  by  ^t|^^j!^|J^ 
auction  under  certain  conditions,  which  were  in  writing.  ?"^  ^*J  ^^^ 
The  sixth  condition  stated  that  the  crops,  lots  57,  58.  &c.  memorandum 

signed  aAer« 

(to  67.  inclusive),  would  be  sold,  subject  to  the  covenants  wards  by  th« 

bidder,  stating 

contained  in  a  certain  indenture  of  lease  therein  recited,  that  h«  agrees 
The  eighth  condition  was,  ^^each  purchaser  of  the  crops  purchaser  of  th« 
to  sign  an  agreement  to  fulfil,  so  far  as  they  legally  ought  ^^^^  his  "^ 
to  do,  the  said  covenants.'*      Four  lots  were  knocked  !I1°?' *!°!?  "^ 

'  require  a  stamp* 

down  to  the  plaintiff  at  prices  below  20/.  respectively,  ^^^^^  ^« 

r  .f'    aggregate 

but  amounting  in  the  whole  to  88/.;  and  on  the  same  exceed  so/,  in 

^  Yalue,  nosinglo 

day  he,  and  three  other  purchasers,  subscribed  the  follow-  lot  being  of 

that  price. 

ing  acknowledgment  at  the  foot  of  the  conditions: —  y^,^  r  Aoj 
**  We  do  hereby  consent  and  agree  to  become  the  pur-  iJhSf^^y^^^ 
chasers  of  the  lot  or  lots  specified  in  the  annexed  cata- 
logue of  sale,  set  against  our  names  respectively,  according 
to  the  terms  mentioned   in  the   foregoing  conditions. 
Witness  our  hands  this  8th  day  of  March  1830. 

(Signed)         fV.  Roots,  lots  57.  59,  60.  66. 

Thomas  Jones,  lot  62. 
Charles  Bush,  lots  58.  and  63. 
Thomas  MiUer,  lot,  &c.'* 
No  stamp  was  affixed. 
A  verdict  was  found  for  the  plaintiff,  and  leave  given 

« 

to  move  for  a  nonsuit  on  a  point  which  it  is  unnecessary 
to  state,  and  on  which  the  Court  refused  a  rule. 

Storks 


78 


1882. 

Roots 
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Storks  Seijt,  in  making  this  application,  contended 
that  the  defendant  was  at  all  events  entitled  to  a  new^ 
trial,  as  the  acknowledgment  subscribed  to  the  conditions 
was  an  agreement  for  the  purchase  of  an  interest  in 
lands,  to  the  value  of  more  than  202. ;  and,  therefore^ 
ought  not  to  have  been  received  in  evidence  without  a 
ttampw  The  kite  were^  indeed,  knodced  down  sepuvCdj; 
but  the  agreement  for  them,  as  afterwards  reduced  into 
writing  was  for  the  purchase  of  all  in  the  aggr^ate. 


Parke  J.  I  think  this  was  a  separate  agreement  fb^ 
each  lot.  There  was  a  distinct  contract  as  edch  lot  was 
knocked  down.     No  stamp,  therefore,  was  requisite. 

Taunton  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion.  Suppose 
the  plaintiff  had  complied  with  the  conditions  of  sale  as 
to  three  lots,  and  not  as  to  the  fourth.  In  declaring 
against  him,  must  the  agreement  have  been  stated  as 
one  entire  contract  for  all  the  four  lots  ? 

Rule  refused  (a), 

(a)  See  Emmernn  ▼.  Heelis,  2  Taunt.  58.  and  Ui«  notice  of  it  bj 
Bett  J.  in  Baldey  ▼.  Parker,  2  B.  ^  C,  44. 


Monday, 
Nou.  5th. 


Horn  against  Ion. 


It  is  A  good       nPHIS  was  an  action  on  a  promissory  note  for  48/., 

answer  to  a  X 

plea  of  bank-  payable  on  demand.     Plea,  first,  the  general  issue; 

niptCTt  that  the 

certificate  was    Secondly,  a  general  plea  of  bankruptcy;  and  thirdly,  a 

obtained  by 

fraud,  though  the  cnictment  to  that  effect  in  5  (t.  S.  c.  3a  #.  7.,  it  not  repeated  in 

6  (^  4.  c  16. 

//Jac./)6/.  special 


lOK. 
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special  plea  of  bankruptcy.     Replication  to  the  last  plea        18S2. 
that  the  supposed  certificate  in  that  plea  mentioned  was        ^~~~ 

Horn 

bad  and  obtained  by  the  defendant  unfairly  and  by  agmntt 
fraud,  and  upon  this  issue  was  joined.  At  the  trial 
before  Parke  J.  at  the  Summer  assizes  for  JVestmore^ 
landf  1831,  evidence  was  given  to  prove,  and  the  jury 
found,  that  the  defendant  had  promised  to  pay  Thomas 
AUen^  one  of  the  creditors  who  signed  the  certificate, 
in  full,  and  that  Allen  was  thereby  induced  to  sign  it* 
It  was  objected  that  under  the  6  G.  4.  c.  16.  5.  121.  it 
was  not  competent  to  the  plaintiff  to  insist  on  a  trial 
at  nisi  prius  that  a  certificate  was  void  on  the  ground 
of  fraud.  The  learned  Judge  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  role  nisi 
having  been  obtained  for  entering  a  nonsuit  upon  the 
objection  made  at  the  trial, 

John   Williams  and  Archbold  in  last    Trinity  term 
shewed  cause  (a).     Wherever  any  one  of  the  creditors  is 
induced  by  money  given  by  the  bankrupt  or  by  a  third 
person,  to  sign  the  certificate,  it  is  void  on  the  ground 
of  fraud  generally,  though  there  be  no  express  provision 
m  the  6  G.  4.  c.  16.  to  that  effect;  first,  because  it  con- 
travenes the  general  spirit  of  the  bankrupt  laws,  which 
is,  that  all  the  creditors  should  be  placed  on  an  equal 
footing,  and  that  no  one  should  have  an  advantage  over 
another :  secondly,  because,  as  some  creditors  may  be 
ioduced  to  sign  because  others  have  done  so  before, 
whom  they  suppose  to  be  on  a  par  with  themselves,  if 
the  first  creditors  be  in  reality  paid  for  signing,  it  will  be 
a  fraud  on  those  who  have  received  nothing,  and  who 

(«]  Before  Lord  Tenierden  C.  J.,  LUtledale,  Parke,  and  Taunion  Js. 

have 
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1832.        have  been  induced  to  sign  by  seeing  the  previous  signa- 
y  ^  tures.    Eobson    v.   Cake  (a),    Holland    v.    Palmer  (b). 

mfiamu  f  Parke  J.  The  question  is,  whether  since  the  late  statute 
6  G.  4.  c.  16.y  a  plaintiff  is  at  liberty  to  shew  at  nisi 
prius  that  the  certificate  was  obtained  by  fraud,  or 
whether  that  be  only  a  ground  for  an  application  to  the 
Lord  Chancellor  to  set  it  aside.]  It  is  actually  void  at 
common  law,  because  fraud  vitiates  every  transaction.  It 
is  true  that  the  5  G.  2.  c.  30.  s.  7.  enacts  that  in  case 
any  bankrupt  shall  be  impleaded  for  any  debt  due 
before  he  became  bankrupt,  he  may  plead  the  general 
plea  of  bankruptcy,  and  the  certificate  shall  be  evidence 
of  all  prior  proceedings,  and  a  verdict  shall  thereupon 
pass  for  the  defendant,  unless  the  plaintiff  in  such  action 
can  prove  that  the  certificate  was  obtained  unfairly  and 
by  fraud  ;  and  this  latter  provision  is  not  re-enacted  by 
6  G.  4.  c.  16.:  but  as  a  certificate  so  obtained  would  be 
void  at  common  law,  the  latter  part  of  the  enactment 
was  unnecessary,  and  the  omission  of  it  therefore  in 
the  present  statute  is  wholly  immaterial. 

T.  Clarkson  contra.  Robsonv.  Calze{a\  and  Holland 
V.  Palmer  (&),  were  decided  when  the  5  G.2.  c.  30.  was  in 
force.  The  replication  is  clearly  bad.  By  section  121. 
of  the  6  G.4.  c.  16.,  every  bankrupt  is  discharged  from 
all  debts,  Sec,  in  case  he  shall  obtain  his  certificate  of 
conformity,  signed  and  allowed,  and  subject  to  such 
provision  as  is  therein-after  directed.  Now  here  the  cer- 
tificate has  been  signed  and  allowed  as  directed.  Sec- 
tion 130.  enacts,  that  any  certificate  obtained  shall  be 
void  in  certain  cases :  viz.,  if  the  bankrupt  shall  have  lost 

(a)  Doug.  228.  {h)  1  Bou  j-  P.  95. 
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by  gaining  in  one  daiy  20/.,  or  within  n  year  before  his        18S2. 
bankruptcy  200/.,  by  gnniing  or  stcK-k-jobbiiig,  or  if  he        

It  HOHK 

thai]  have  destroyed  book>(,  &c.  If  it  had  been  intended  aeniud 
to  make  a  certificate  Toid  in  other  instances,  that  in*> 
tention  would  equally  hove  been  expressed.  The  very 
omission  of  the  enactment  contained  in  the  previous 
statute,  as  to  a  certificate  obtained  unfairly  or  by  fraudj 
ibews,  evidently,  a  change  of  intention  by  the  legislature. 

Cur.  adv.  vulL 

Parke  J.  now  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  was  whether,   under  the 
6  G.4.  c,  16.  5. 121.,  it  is  competent  for  the  plaintiff,  on 
the  trial  of  a  cause,  to  insist  on  the  objection  to  a  cer- 
tificate, that  one  of  the  creditors  had  been  induced  to 
sign  it  by  a  promise  made  by  the  bankrupt,  that  he 
would  pay  him  in  full ;  and  that  point  was  reserved  for  the 
consideration  of  the  Court.     A  rule  nisi  was  granted ; 
and  cause  has  been  since  shewn.     We  hate  considered 
the  case,  and  are  of  opinion  that  it  \i  competent  for  the 
plaintiff  on  these  pleadings  to  take  this  objection,  and 
(bat  it  must  prevail.     The  question  arises  entirely  from 
the  difference  in  the  language  of  the  5  G.  2.  c,  30.  5.  7. 
and  12.,  and  the  G  G.  4.  c.  16.  s.  126.  and  130.     The 
former  act,  s.  7.f  after  providing  that  the  general  plea 
of  bankruptcy  may  be  pleaded,  and  that  the  certificate 
shall  be  evidence  of  all  prior  proceedings,  goes  on  to 
enact  that  a  verdict  shall  thereupon  pass  for  the  de- 
fendant,  *^  unless  the  plaintiff  can  prove  that  the  cer- 
tificate was  obtained  unfairly  and  by  fraud,  or  unless  the 
plaintiff  can  make  appear  any  concealment  by  the  bank- 
npt  to  the  value  of  10/." 
But  in  the  new  bankrupt  aet,  in  the  section  ( 1 26.)  wh  icb 
Vou  IV.  G  givei^ 
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18S2.        gives  the  general  plea  of  bankruptcy,  and  makes  the 
""""        certificate  evidence,  there  is  no  such  condition  inserted ; 

Horn 

againtt  and  in  the  1  SOth  section,  which  enacts  in  what  cases  the 
bankrupt's  certificate  shall  be  void,  the  case  of  its  being 
obtained  unfairly  or  by  fraud  is  not  mentioned.  And 
the  point  to  be  decided  is  whether  the  intention  of  the 
legislature  in  making  this  omission,  was  to  prevent  a 
certificate  being  thereafter  impeached  on  the  ground  of 
fraud  or  not.  Now  if  the  former  bankrupt  act 
had  never  existed,  and  the  present  statute  alone  been 
enacted,  we  conceive  that  there  is  no  doubt  but  that 
under  this  statute  a  certificate  obtained  by  fraud  would 
have  been  void ;  on  the  general  principle,  that  fraud 
vitiates  all  contracts  and  instruments.  It  is  only  from 
the  comparison  between  the  language  of  the  repealed 
and  the  existing  statute,  that  the  argument  of  intention 
is  derived.  But  that  difference  may  be  explained 
without  resorting  to  the  supposition  of  a  change  of  in- 
tention. The  provisions  of  the  new  law  are  differently 
arranged,  and  in  making  that  new  arrangement,  the 
clause  in  the  old  act  may  have  been  omitted  simply  on 
the  ground  that  it  was  unnecessary  to  introduce  an  ex- 
press enactment  of  that  which  the  law  implies.  And 
indeed,  when  it  is  considered  how  important  such  an  al« 
teration  is,  and  what  serious  consequences  to  the  honest 
creditor  would  arise  from  it,  it  is  difiicult  to  imagine 
that  the  legislature  would  have  made  it  at  all ;  and  if 
they  intended  to  make  it,  it  is  reasonable  to  suppose 
that  they  would  have  made  it  by  a  positive  and  express 
enactment.  It  is  true,  that  the  130th  section  contains 
provisions  expressly  avoiding  the  certificate  in  certain 
cases ;  but  those  are  for  matters  extrinsic,  as  for  losing 
Q;ioney  at  play,  gambling  in  the  funds,  destroying  or 

falsifying 
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falsifying  or  making  false  entries  in  his  books,  conceal-        1832. 
ing  property  to  the  value  of  10/.  or  upwards,  &c     But  " 

HORK 

no  inference  arises  from  this  section,  we  think,  that  the  ofotiuf 
legislature  did  not  mean  to  impeach  the  certificate  for 
fraud  connected  with  the  very  obtaining  of  the  certificate; 
and  if  it  were  otherwise,  the  consequences  would  be 
serious;  for  then  the  legislature  would  have  provided 
no  check  against  this  sort  of  fraud,  except  the  provbion 
■I  the  lS5th  section,  rendering  the  contract  to  pay  the 
stipulated  consideration  invalid.  The  certificate  could 
not  be  impeached  at  law  for  fraud;  and  it  would  be 
difficult  to  support  the  authority  of  the  Chancellor  to 
cancel  the  certificate  for  the  same  reason;  for  if  the 
legislature  have  meant  that  the  objection  of  fraud  shall 
not  be  used  against  a  certificate,  it  must  apply  equally 
to  all  courts.  The  result  would  be,  that  the  fraudulent 
bankrupt  would  obtain  an  advantage  which  he  would 
not  be  backward  to  use. 

Oor  opinion  therefore  is,  that  the  legislature  had  no 
such  intention  as  has  been  contended  for,  and  that  the 
certificate  of  the  defendant  may  be  and  is  invalidated 
on  the  ground  of  the  fraud  which  has  been  found  by 
the  jury.  The  rule  for  entering  a  nonsuit  must  be 
discharged. 

Rule  discharged. 
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Monday.  Do£  detD.  Kankin  agohfist  BrINDL£T. 

No9»  5Ui. 


Yc   7^3  ^  ^**^  "*"'  J7  JECTMENT  for  messuages,  mills,  &c.   At  the  trial 

f     zSo  Tito  for  re-  before  Loixl  Tenierien  C.  J.,  at  ihe  Inst  Summer 

"      noiTrrpLv**^  assiaes  for  Kentj  the  facls  appeaired  to  be  a»  follows:  — 

m!iIl!h.1lfSr  T"*^^  defendant  held  oil-mills,  &c.  of  the  lessor  of  the 

"®*J5*'    ''*"  plaintiff,  by  a  lease  containing  covenants  to  repair,  to 

notice,  and  fence  and  keep  up  fences,  and  to  iosure  j  and  there  was  a 

before  the  end 

of  the  three  proviso  for  re-entry,  if  at  any  time  the  premises  or  the 

months,  (which  ,       ,  ,           ,               .      i      .  i  .       i                     . 

would  have  fenccs  slioulu  not  be  repaired  wiihm  three  months  uexl 

i/i(ffry  ▼■cation  After  iiotke  in  writing  given  by  the  landlord,  or  in  ease  of 

an  ekctmen^  breach  Of  defaiiit  in  the  other  covenants.    There  was  no 

£ree"mom1it  Specific  covenant  to  repair  within  three  moiithsaftep  notice. 

M  f^"uiJ*"*  ^"  ^'^^  ^'^  ^^  Janumty  1832,  the  lessor  of  the  plaintiff 

and  the  particf  gave  the  defendant  a  written  notice  to  do  certain  repairs  to 

agreed  to  an  ^          ^ 

ori<er  of  Court,  the  mills  within  three  months.   On  the  10th  he  served  fhe 

directing  thai  •  ,   ^      ,            .  .         ,     ,         .        .                                ,— ,. 

juror  should  be  defendant  wHh  a  deckration  in  ejectment.     That  action, 

the  repairs'  &^  appeared  by  the  particulars  of  demand,  was  grounded 

tummer.  ^"  forfifitures  aftid  to  be  incurreU  by  not  sufficiently  fencing 

made"'theknd.  ^®  premises,  and  by  not  insuring ;  but  the  first  ground 

lord  brought  a  ^^5  abandoned.      The  cause  came  on  for  trial  at  the 

lecond  eject- 
ment, without  ensuing  Lent  assizes    {March   I'ith,  18S2);    when  an 

ftirthcr  notice, 

in  Trinity  Order  of  Court  was  made  by  consent  of  the  parties,  that 

itacation,  under 

thesutute  a)uror  stx>tikl  be  withdrawn,  and  that  the  defendant 

iir.4.'c.  70.  sliould  put  the  mills  in  repair,   to  the  satisfaction   of 

Held,  first,  surveyors  and  an  umpire,  on  or  before  the   following 

that  the  former  g^^f^  ^f  j^,^^      Qn  the  28th  cf  Maveft  the  lessor  of  the 

notice  had  not 
been  waived. 

Secondly,  that  it  could  not  be  objected  at  nisi  prius  that  the  action  had  not  been  rom- 

mencfd  within  ten  days  af^er  the  right  of  entry  accrued,  pursuant  to  the  aei,  this  being 
merely  matter  of  irregularity :  and  further,  that  the  objection  was  not  weU  founded,  the 
light  of  cutry  having  been  only  suspended  by  agreement  of  the  partitt. 

^  ff'acM/f.  plaintiff 
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plaintiff  accepted  rent  for  the  quarter  ending  on  the  25th.        18S2. 
The   repairs   were  not  done  pursuant  to  the  order  of      — 

Dor  dem. 

Court;  and  the  defendant  was  thereupon  served  with  a  Rakkiv 
declaration  in  the  present  action,  entitled,  **  Thursday^  BitiiiDLs«w 
2Sth  of  June^  in  Trinity  term,  %  W.  4.,''  the  demise  being 
laid  on  the  27th  under  the  statute  \i  G.  4.,  and  1  W.  4» 
c.  70.  s.  36,  37.  The  particulars  of  demand  stated  this 
action  to  be  brought  for  breach  of  covenant  in  not 
repairing.  A  verdict  having  been  found  for  the 
plaintiff, 

TTtesiger  now  moved  for  a  new  trial,  on  two  grounds* 
First,  no  power  of  re-entry  for  non -repair  is  given  by 
the  lease,  without  a  three  months'  notice.  Here  a 
notice  was  given  previously  to  the  first  qectment,  but 
the  landlord  waived  it  by  assenting  to  the  order  of 
Court,  made  at  the  Spring  assiises^  which  enlarged  tiM 
time  for  repairing,  and  in  other  respects  introduced  new 
terms.  Doe  dem.  Morecraft  v.  Meux  (a).  The  acceptance 
ef  a  quarter's  rent  afterwards  was  also  a  waiver.  And 
no  further  notice  having  been  given,  it  is  the  same 
with  reference  to  this  action,  as  if  there  had  never  been 
any.  Secondly,  if  the  notice  of  the  6tb  of  January 
continued  in  force,  the  landlortl  became  entitled  to 
re-enter  in  the  following  Aprils  and  the  statute  11  G,  4. 
and  1  W.  4.  c.  70.  5.  36.,  which  authorises  the  service  of 
declaration  in  Hilary  and  Trinity  vacations,  requires  it 
to  be  served  witliin  ten  days  after  the  ^igbt  of  entry 
aooruea.  The  present  ejectment,  therefore^  was  impro« 
perly  commenced^ 

(a)  4  ^.  4-  C.  006. 
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18S2.  Parke  J.     I  think  there  ought  to  be  no  rule.     As  td 

the  first  point,  the  notice  to  repair  was  given  on  the  6th  of 

Ramkin       January  ]  832 ;  and  the  right  of  re-entry,  in  default  of  re- 

agamii 

BftMBLxr.  pair,  would  have  accrued  in  three  months  from  that  time- 
Before  the  expiration  of  the  three  months,  an  ejectment 
was  brought ;  and  the  lessor  of  the  plaintiff  being  unable 
to  support  that  action,  put  an  end  to  it  by  consenting  to 
the  order  of  Court  made  at  the  March  assizes  1832.  It 
was  the  same  as  if  the  parties  after  the  6th  o(  .Jannaty^ 
and  before  the  expiration  of  the  three  months,  had  made 
an  agreement  between  themselves,  that  the  time  for 
repairing  should  be  extended  to  the  24th  oi  June:  it  was 
merely  a  consent  to  postpone  the  time  of  completing  the 
repair  for  the  benefit  of  the  defendant;  and  on  his  failing 
to  comply  with  the  terms,  the  lessor  of  the  plaintiff 
might  justly  insist  on  his  right  of  entry,  and  bring  a  new 
ejectment  after  the  expiration  of  the  enlarged  time. 
The  receipt  of  rent  was  only  an  admission  that  the 
defendant  was  tenant  until  the  25th  of  March^  and  could 
not  operate  as  a  waiver  of  the  forfeiture.  As  to  the 
objection  founded  on  the  statute  11  G.  4.  and  1  W.  4. 
c.  70.  s.  36.,  it  seems  to  me  that  that  could  not  be  taken 
at  nisi  prius;  and  if  it  could,  the  answer  is,  that  the 
landlord's  right  to  re-enter,  which  is  said  not  to  have 
been  enforced  in  proper  time,  was  postponed  by  agree<- 
ment  of  the  parties. 

Tauktom  J.  I  am  of  the  same  opinion.  The  order 
of  nisi  prius  did  not  supersede  the  notice,  hut  only 
enlarged  the  time  and  suspended  the  right  of  re- 
entry. 

Patteson 
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Patteson  J.     The  notice   to   repair  may   be  con-        1832. 
nected  with  the  agreement  at  nisi  prius  in  the  first  eject-  ' 

ment    The  other  point  is  mere  matter  of  irregularity.  Rankik 

Rule  refused.  BrTndlbt. 


Crosfield  and  Another,  Assignees  of  Broster,  Ji/iw%, 
against  Sir  Thomas  Stanley  Masse  y  Stanley, 
Baronet. 

ASSUMPSIT  for  money  had  and  received   by  the  The  statute  ^^.-.^y^-^'v 
defendant,  late  sheriff  of  the  county  of  Chester ,  to  «.  7.  extmptiug  ^ 

the  use  of  the  plaintiffs  as  assignees  of  Broster.     Plea  cognovit,  ond 
the  general  issue.      At   the   trial   before  Lord  Lynd"  f^*n*"or'na°* 

hurst  C.  B.,  at  the  last  Summer  assizes  for  Chester,  it  ***^."' '"  ""^ 
'  '       action  corn- 

appeared  that  Broster 9  in  April  1831,  executed  a  war-  fenced  ad- 

"^  '  versely  and 

rant  of  attorney  to  one  Stringer,  to  confess  judgment  '•without  collu- 

ftion,  from  the 

for  93d/.,  as  an  indemnity  to  Stringer  for  the  payment  operation  of 
of  such  monies,  costs,  c:c.,  as  Stringer  might  have  to  pay  bankrupt  act, 
by  reason  of  having  joined  Broster  in  certain  promissory  does  not  eitend 
notes.     Stringer,  having  been  afterwards  obliged  to  pay  o^"^Ii.^n°of 
money  on  the  notes,  signed  judgment  on  the  warrant  of  V*®"'^^'. 
attorney  on  the  6th  of  February  18S2,  and  a  fi.  fa.  was  without  collu- 

•^  ^  ^  sion  or  inten- 

thereupon  issued,  under  which  a  sherifTs  officer  took  pos-  tion  of  fraudu- 

lent  preference. 

session,  and  began  to  sell.     On  the  15th  of  February,      Andasbtrrifi* 

,.,,,,.  ,  .  having  seised 

dunng  the  sale,  but  when  it  was  nearly  over,  notice  was  and  snid  gciods 
given  to  the  sheriff's  officer  on  behalf  of  Broster's  ere-  C^u*ed*u^n"*''* 
ditors,  that  he  had  committed  an  act  of  bankruptcy,  and  •"?i"J}j""*°*' 
that  a  docket  was  struck  against  him.     The  act  of  bank-  ^  ^^  p'^- 

cecus  after 

mptcy  had  in  feet  been  committed  on  the  12th.     The  notice  of  an  act 

*      ^  ^      of  Uatikruptcy 

sheriff's  officer  finished  the  sale,  and  afterwards  paid  commiued  by 
over  the  balance  of  proceeds  to  Stringer,  on  an  indem-  u  answerable 
nity.     This  action  was  brought  to  recover  the  amount  ^p  mJ^^SS* 

G  4  Qf  and  recciTed. 
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of  proceeds.     The  jury,    under   the   direction   of  ihe 
learned  Judge,  found  a  verdict  for  the  plaintiiTs. 

Jones  Serjt.  (pursuant  to  leave  reserved)  now  moved 
for  a  rule  to  shew  cause  why  a  nonsuit  should  not  be 
entered.  This  payment  by  the  sheriff  was  protected  by 
the  statute  1  ^.4.  c.  7.  5.  7*  {n).  By  the  bankrupt  act, 
6  G.  4.  c.  16.  5.  108.,  it  is  provided  that  no  creditor 
suing  out  execution  on  any  judgment  by  default,  confes* 
sion,  or  nil  dicit,  shall  avail  himself  of  such  execution  to 
the  prejudice  of  other  fair  creditors,  but  he  shall  be  paiJ 
rateably  with  them.  The  act  of  I  W.  4.  c.  7.  5. 7-,  recit- 
ing this  enactment,  provides  that  no  judgment  or  execu- 
tion on  a  cognovit  actionem,  signed  after  declaration 
liled  or  delivered,  or  judgment  by  default,  confession,  or 
nil  dicit,  in  any  action  commenced  adversely,  and  not  by 
colludion  for  the  purpose  of  fraudulent  preference,  shall 
be  deemed  within  the  former  provision.  It  is  true  this 
act  does  not  expressly  mention  warrants  of  attorney; 
but  the  object  is  to  protect  all  judgments  not  obtained 


(a)  1  W.  4.  c.  7.  «.  7.  <*  And  whereas  by  an  act  passed,  &c.  (6  G.  4.) 
Intituled  An  Act  to  amend  the  Laws  relating  to  Bankrupts,  it  is  provided 
that  no  creditor,  though  for  a  valuable  con«>ideration,  who  shall  sue  ou| 
execution  upon  any  judgment  obtained  by  JefMuU,  confession,  or  nil  dicit, 
shall  avail  himself  of  such  execution  to  the  prejudice  of  other  fair  cre- 
ditors, but  shall  be  piid  rat^ab'e  with  such  creditors.  And  whereas,  by 
rcawn  of  such  provision,  plaintiffs  have  been  and  may  be  deterred  from 
accepting  a  cognovit  actionem,  wiUi  stay  of  execution,  whereby  the  ex- 
pense of  furtlier  proceeding)  in  such  action  might  ba«'e  been  and  may  be 
saved  or  diminished;  for  remedy  thereof  be  it  enacted,  that  no  judgment 
signed  or  execution  issued  after  the  passing  of  this  act  on  a  cognovit 
actidncm  signed  after  declaration  filed  or  delivered,  or  judgment  by  de- 
fault, confeHsion,  or  nihil  dicit,  according  to  the  practice  of  the  Court,  in 
any  action  commenced  adversely,  and  not  by  collusion  for  the  purpose 
of  fraudulent  preference,  shall  be  deemed  or  taken  to  be  withiq  the  said 
provision  of  the  said  recited  act  *' 


by 
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bj  collusionj  or  wiib  a  view  to  fraudulent  prefereace»        1832. 
and  a  judgment  like  this  .comes  wiibin  the  meaning  of       " 
the  clause:*     Another  point  taken  at  the  trial  was,  that        agaimi 
the  action  did  not  lie  fur  the  produce  of  goods  sold 
before  (he  sheriff  had  notice  of  the  bankruptcy.   Nuley  v* 
Btick  {a)  is  no  authority  to  the  contrary,  for  there  the 
sheriff  was  informed  of  the  bankruptcy  before  he  sold^ 
]EIere,  it  is  true,  the  sheriff  had  bad  notice  when  he 
received  tine  purchase*money  and  paid  it  over;  but  he 
had  sold  the  goods,  and  bound  himself  by  that  Qontra<$ 
jof  sale  to  the  purchasers,  before  any  notice :  and  (if  the 
recent  decision  in  Balme  v.  Huttonffi)  be  correct)  the 
seizure  and  sale,  without  notice  of  the  bankruptcy,  did 
not  render  him  a  wrong^-doer. 

Parke  J.  There  is  very  little  difficulty  in  this  casei 
when  the  clauses  of  the  two  statutes  are  compared. 
The  1  W*  4.  c.  ?•  s.  7.,  only  alters  the  provision  of  the 
6  G.  4.  r.  1|6.  5.  108.  in  the  cases  of  a  judgment  or 
execution  on  a  cognovit  after  declaration,  or  a  judgment 
by  de&ult,  confession,  or  nil  dicit,  in  an  action  com- 
menced adversely,  and  not  by  collusion  for  the  purpose 
of  fraudulent  preference.  Now  this  was  not  an  execu^ 
tion  on  a  judgment  by  cognovit  after  declaration^  or 
judgn)ent  by  default,  confession,  or  nil  dicit  in  any 
action  commenced  adversely,  but  upon  a  warrant  of 
attorney.  The  case,  therefore,  is  not  within  the  sta^ 
tate  \  W.^.  c.  ?•  Then  is  it  within  section  108.  of  the 
bankrupt  act?  To  take  it  out  of  that  section,  the  en« 
deavonr  must  be  to  engraft  upon  the  words  there  used, 
*^  any  judgment  obtained  by  default,  confession,  or  pil 

{n)  S  B.^a  160,  (6)  8  Tyr,  17.     2  Cro.  j  Jtr.  ]9. 

dicit:" 
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1832. 

Cbostiild 

Qgahui 

Stavlit. 


dtcit;  ^  the  terms  of  the  other  act,  **  by  collusion  for  the 
purpose  of  fraudulent  preference  ;'*  but  we  cannot  adopt 
that  construction ;  the  clause  is  general  and  applies  to 
all  cases.  As  to  the  other  point,  there  is  no  occasion 
here  to  be  embarrassed  with  the  case  of  Balme  v.  Hut' 
ton{a)i  because,  in  this  instance,  all  the  money  was 
received  and  paid  over  by  the  sheriff  after  notice  of 
the  bankruptcy ;  and  the  action  is  for  money  had  and 
received.  I  am  therefore  of  opinion  that  there  should 
be  no  rule. 


Taunton  J.,  and  Patteson  J.,  concurred. 

Rule  refused. 

(a)  The  judgment  of  the  Court  of  Exchequer  in  this  cue,  whidi  wai 
eontrvj  to  the  recent  dcctoon  of  the  Court  of  K.  B.  in  DSUon  ▼.  Long' 
l^p  2B,  4[  ■^'^  1^1*  ^■'s*  revened  in  the  Exchequer  Chamberf  oo 
during  this  term.     Huiton  ▼.  Baime,  2  Tyr.  6S0.     l  Cro.  f  Af.  852. 


Nov.  5th. 


irf'7 


Error  will  lie 
to  B.  R.  on  a 
judgment  of 
C.  B.  for  error 
infect. 

A  court  of 
error  will  give 
judgment  of 
reveml,  if 
there  he  error 
in  Uw  apperent 
on  the  face  of 
the  record, 
though,  error  in 
fact  only  be 
assigned. 


John  Castledine  and  Matthew  Castledine 

against  Mundy. 

(In  Error.) 

''PHIS  was  a  writ  of  error  on  a  judgment  of  the  Court 
of  Common  Pleas.  Declaration  stated  that  the  defend* 
ants  below,  after  the  making  of  the  statute  8  Hen.6  e.  9., 
on,  &c.,  with  force  and  arms,  and  with  a  strong  hand, 
and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  entered  a  certain  messuage,  &c.  of  the 
plaintifi^  and  in  a  forcible  manner  put  out,  disseised, 
and  dispossessed  and  expelled  the  plaintiff  therefrom, 
and  with  a  forcible  manner,  and  with  a  strong  hand, 
kept  and  continued  the  plaintiff  therefrom  for  a  long 

space 


aluvor* 
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space  of  timei  to  wit,  from  thence  hitherto,  &a,  by  1832. 
means  whereof  the  plaintiL  lost  and  was  deprived  of  the  ^"^~"~~* 
use  of  the  said  dwelling-house,  to  wit,  at,  &c.  The  second  ofomH 
and  third  counts  charged  the  defendants  with  breaking 
and  entering  the  plaintiff's  dwelling-house,  &c«,  to  plain* 
tiff's  damage  of  500/*  The  defendants  appeared  in 
person,  and  suffered  judgment  by  default*  On  enquiry 
before  the  sheriff,  the  jury  found  that  the  plaintiff 
had  sustained  damages  on  occasion  of  the  premises, 
besides  costs,  to  the  amount  of  100/.;  and  the  judgment 
was,  that  the  plaintiff  do  recover  against  the  defend- 
ants the  sum  of  300/.,  b^ng  treble  the  amount  of  the 
damages  found  by  the  inquisition,  and  the  sum  of 
193/.  185.,  being  treble  costs.  Upon  writ  of  eri*or  to 
this  Court,  the  plaintiffs  (the  defendants  below)  assigned 
for  error  that  Matthew  Castledine  appeared  in  the  suit  in 
his  own  proper  person,  although  at  the  time  of  his  said 
appearance,  and  also  at  the  time  of  giving  judgment,  he 
was  under  the  age  of  twenty-one  years,  to  wit,  of  the  age 
of  seventeen  years  and  no  more,  in  which  case  the  said 
Matthew  ought  to  have  been  admitted  to  appear  in  the 
Court  below,  to  defend  the  suit  aforesaid  by  his  guardian, 
and  not  in  his  own  proper  person;  wherefore  they  prayed 
that  the  judgment  might  be  revoked,  annulled,  and  alto- 
gether held  for  nothing,  and  that  they  might  be  restored 
to  all  things  which  they  had  lost  by  occasion  of  the 
judgment,  &c  To  this  the  defendant  in  error  pleaded 
in  nuUo  est  erratum.  The  case  was  argued  in  Trinity 
term  by 

Piatt  for  the  plaintiffs  in  error.     An  infant  defendant 
can  only  appear  by  guardian,  even  when  he  is  sued  as 

CO- 
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1832»  eo-GOKCotor  with  others,  Frescobaldi  ▼•  Kiniuion{a)t 
mod  in  TiiUFs  Practictj  0th  ediL  99.,  it  is  said,  that 
oommon  bail  cannot  be  filed  for  him  under  the  statiile, 
tboagfa  he  be  sued  jointly  with  other  defendants ;  and 
for  this  BUgh  ¥.  Mhuter^  Trin.  28  G.  S.  K.B^  is  cited. 
It  fluiy  be  said  that  this  was  a  defective  assignment  of 
error  in  &ct  \  but  assaroing  that  to  be  so,  or  that  the 
matter  assigned  is  no  error,  then,  the  defendant  in  error 
having  pleaded  in  nullo  est  erratoro,  and  that  plea 
beings  in  effect,  a  demurrer,  the  Court  may  look  at 
the  whole  record,  and  pronounce  that  judgment  which, 
vpon  the  whole,  appears  to  be  rights  2>  Bret  v.  Po" 
pill€m(b).  Now  here,  even  assuming  tliat  the  in&ncy 
of  one  defendant  below  cannot  be  ipsisted  on  as  a 
ground  of  error,  still  the  judgment  is  erroneous,  because 
general  damages  are  assessed  on  all  the  counts,  and  it 
is,  tlierebre^  impossible  to  soy  what  portion  is  to  be 
ascribed  to  the  first  count,  on  which  alone  the  plaintiff 
is  entided  to  recover  treble  costs  and  damages. 

J^jfnn  Clinton  contra.  The  assignment  of  errors  itself 
is  bad,  inasmuch  as  it  concludes  with  a  prayer  thitt 
judgment  may  be  reversed,  whereas  it  ought  to  have  con- 
cluded with  a  verification  i  King  v.  Gotper  and  Shire  (c)^ 
And  the  plaintiffs  in  error  having  assigned  an  error  in  fact^ 
viz.,  th^t  Matthem  CaUledine  was  within  age,  and  had  not 
appeared  by  guardian  but  in  his  own  proper  person,  could 
not  afterwards  also  assign  error  in  law ;  and,  if  so,  they 
must  not  now  be  permitted  to  do  that  indirectly  which  they 
could  not  do  directly.  They  cannot,  in  this  state  of  the 
proceedings,  be  in  a  better  situation  than  they  would  hav^ 

(rt)  2  5ifr,  7S4.  (6)  ^Eatt^SOf,  (e)  Teh.  56. 

been 
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been  if  they  had  ofiered  to  verify  the  fact  alleged^  and  1 832* 
the  parties  had  pleaded  to  issue ;  and  then  they  could  '^ 
not  have  assigned  as  error  in  law  that  general  damages  ^«mjf 
were  assessed  on  alt  the  counts^  This  case  differs  frcmi 
FrescobaUi  ▼«  Khuision  (a) :  there  the  assignment  of  errot 
was  that  the  defendant  below  had  appeared  by  attorney^ 
Here  be  appears  in  his  own  proper  person.  IParke  3* 
It  is  said  in  an  Anonymous  Case^  in  Sayer's  Hep.  51.,  that 
an  infant  cannot  bring  a  penal  action,  because  he  can-* 
not  appear  in  person  or  by  attorney ;  and  in  Co.  Litt^ 
13i.  b^  that  when  an  idiot  doth  sue  or  defend,  he  shall 
not  appear  by  guardian,  or  prochein  amy,  or  attorney^ 
but  he  must  be  ever  in  person;  but  an  infant  or  a  minor 
shall  sue  by  prochein  amy  and  defend  by  guardian.] 
The  fact  of  one  of  the  defendants  being  an  infant,  and 
having  appeared  by  guardian^  is  not  a  ground  fcNP  revers-' 
ing  the  judgment  altogether.  [^Parke  J.  In  Bird  v. 
Orms(by,  an  entire  judgment  against  two  in  trespass 
was  reversed,  one  of  them  having  appeared  by  attorney 
bstead  of  by  guardiaiv.  So  in  King  v.  Martborough 
tmd  Crater  {c)j  in  ejectment,  ^*  the  error  assigned  was? 
that  Crakgr^  one  of  the  defendants,  at  the  time  of  the 
judgment  was  witliin  age,  and  appeared  by  attorney* 
where  it  onght  to  have  been  by  his  guardian,  the  judg- 
ment being  upon  verdict,  and  it  was  thereupon  de' 
marred  ;  for  it  was  sarid  that  this  was  not  error,  buir 
fund  him  within  age."  Dot  it  was  decided^  the  damages* 
and  cofiit9  being  entire^  that  the  judgment  was  reversable 
Km*  both.]  There  the  judgment  was  after  verdict ;  here 
it  was  by  default.  In  both  cases  the  action  was  founded 
in  tort,  and  it  was  not  then  settled,  as  it  has  been  since 

(i?)  2  Sir,  784.  {b)  Cro,  Jaq.  28dl 

.(c)  O^  Joe.  903. 

ini 
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CAttLwrnvm 

AfllMJl 


in  MerryweatAer  v.  Nixan  (a),  that  there  is  do  contribu- 
tion between  tortrfeasors.  [Lord  Tenierden  C*  J.  Will  a 
writ  of  error  for  a  matter  in  fact  lie  in  thb  Court  on  a 
judgment  of  C.B.  ?  In  Com.  Dig.  Pleader^  S  B.  1*,  it  is 
said  that  error  may  be  brought  in  the  same  Court  where 
tbe  judgment  was  given,  for  error  in  facti  as  that  the  de* 
fendant  appeared  by  attorney,  being  an  infant;  and  then 
it  is  addedy  ficir  orror  in  iact  it  wmsi  be  in  tie  same  Comt^ 
and  1  &V2.  208.  is  cited.] 


Plait  in  reply.  In  Frescobaldi  y.  Kinaston{b)  and 
Bird  V.  OrtM  (c),  matters  of  fact  were  assigned  for  error 
in  this  Court  upon  a  judgment  in  C.B. 

Cur.  ado.  rmlt* 

» 
Pabke  J.  now  delivered  the  judgment  of  the  Court. 

This  was  a  writ  of  error  from  the  judgment  of  the 
Court  of  Common  Pleas  in  an  action  of  trespass  fi>r 
forcible  entry  on  the  statute  8  Hen.  6.  c.  9.  The  declar- 
ation contained  three  counts;  one  on  the  statute,  and  two 
for  trespasses  at  common  law.  The  defendants  appeared 
in  person  and  suffered  judgment  by  default,  and  general 
damages  were  assessed  on  all  the  counts,  for  the  treble 
amount  of  which,  and  treble  costs,  final  judgment  was 
given.  The  assignment  of  errors  was  as  follows:  **  that 
the  said  MaitAew  appeared  in  the  suit  aforesaid  in  his 
own  proper  person,  nevertheless  the  said  Matthew  at 
the  time  of  his  said  appearance,  and  also  at  the  Ume  of 
giving  the  judgment  aforesaid,  was  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  seventeen  years, 
and  no  more;  in  which  case  the  said  Matthew  ought  to 


(a)  8  T.  i?.  1S6. 


(6)  sir.  184, 


(c)  Cro.  Jqc>  S89. 

have 
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liaTe  been  admitted  to  appear  in  the  court  aforesaid  to  1882. 
defend  the  aforesaid  suit  by  his  guardian,  and  not  in  his 
own  proper  person ;  therefore  in  that  there  is  manifest  agtma 
error,  wherefore  they  pray  that  the  judgment  aforesaid 
may  be  revoked,  annulled,  and  altogether  held  for 
nothing,  and  that  they  may  be  restored  to  all  things 
which  they  have  lost  by  occasion  of  the  judgment  afore- 
said,*' &C.  To  this  the  defendant  in  error  pleaded  in 
nullo  est  erratum. 

An  assignment  of  error  in  fact  ought  to  conclude 
with  an  **  hoc  paratus  est  verificare;'*  and  the  case  of 
King  V.  Gtuper  and  Shire  (a)  is  in  point,  that  such  an 
assignment  of  error  as  this,  without  a  verification,  is 
bad ;  and  if  there  be  no  other  error  on  the  record,  the 
judgment  ought  to  be  aflSrmed.  But  in  this  case  the 
judgment  is  clearly  erroneous,  for  general  damages  are 
assessed  on  all  the  counts,  and  it  is,  therefore,  im- 
possible to  say  what  portion  is  to  be  ascribed  to  the 
first  count,  on  which  alone  the  damages  and  costs  could 
bylaw  be  trebled;  and  yet  judgment  is  given  for  the 
treble  amount  of  the  whole.  The  only  question,  then, 
is,  whether  it  is  competent  for  the  plaintiff  in  error  to 
avail  himself  of  this  objection ;  or,  more  properly,  wh^ 
ther  the  Ciourt  is  bound,  ex  officio,  to  take  notice  of  it, 
there  being  no  assignment  of  error  in  law. 

The  general  rule  is,  that  the  Court,  ex  officio,  must 
give  the  proper  judgment  according  to  the  right  ap* 
pearing  upon  the  whole  record,  Le  Bret  v.  PapiUon  {b)f 
Chartda^  v.  WinstanUy  (c),  Fraunces^s  case  (d).  In  a 
case  cited  in  Dive  v.  Manningham^  Plawden,  66.}  on  not' 

(a)  Telv,  58.      WoUcer  ▼.  Stokoct  Carth,  367.     Sheepihankt  ▼•  Luctu, 
J  Atrr.  410. 
{h)  4  Edttf  509.  {c)  5  Bait,  S71.  (d)  8  Coket  95.  a. 

guilty 
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ISSif.        guilty  by  one  found  against  him,  ami  a  plea  in  bar  by 
^  another  found  for  him,  it  is  said,  "  inasmuch  as  it  ap- 

as»»ui  pears  to  the  judges  by  Ute  record,  that  the  plaintiff  had 
DO  title^  they,  ex  officio,  ought  to  give  judgment  against 
the  plaintiif;"  and  afterwards  it  is  said,  **  So  always,  if 
it  appear  to  the  Court  that  the  plaintiff  has  no  title,  he 
sliall  not  have  judgment,  although  the  defendant  admits? 
bis  title :  and  though  the  defendant  by  his  bad  conclusion 
has  concluded  himself  of  his  advantage,  the  plaintiff  shall' 
be  barred  by  the  Court  ex  officio,  if  so  be  it  appears 
he  has  no  title." 

And  there  is  no*  difference,  in  this^  respect,  between  ther 
office  of  a  court  of  error,  and  of  a  court  of  original 
jurisdiction,  4  Easty  502.  Thus,  in  Bishoj/s  ease  (a),  the' 
Court  agreed,  that  where  an  original  writ  Was  removed 
by  certiorari,  and  varied  from  the  declaration,  the  judg* 
ment  should  be  reversed,  although  that  error  was  not/ 
Assigned. 

In  Carleton  v.  Moriagh  (i),  Lord  Hoi^  says  that,  ^  if 
a  bad  plea  in  bar  be  pleaded  to  a  bad  declaration,  or  to' 
A  bad  assignment  of  error,  it  is  idle;  and  the  Court 
shall  take  no  notice  of  the  insufficiency  of  it,  but  shaU 
j^ge  on  the  record." 

The  result  of  these  authorities  is,  that  the  Court  ought 
to  give  judgment  of  reversal,  if  there  be  error  in  law ; 
notwithstanding  no'  error  in  law  is  assigned :  and  though 
it  be  true,  that  a:  plaintiff  in  error  will  thus  have  the 
same  advantage  indirectly,  as  if  error  in  fact  and  in  law 
were  both  assigned  (which  cannot  be  permitted  directly);* 
this  does  not  appear  to  us  to  be  a  valid  objection.  It  is 
somewhat  analogous  to  the  case  of  a  plea  and  demurrer 

(a)  5  Coke,  576;  (6)  6  Mod.  808. 

to 
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to  the  declaration,  which  cannot  be  joined;  and  yet  a        1882. 

defendant  after  a  plea,  may,  on  demurrer  to  the  plea,  in 

arrest  of  judgment,  or  on  a  writ  of  error,  take  all  the        agm>ui 

MuMBT* 

objections  which  are  not  cured  by  the  plea  or  otherwise, 
and  which  he  could  have  done  on  general  demurrer  to 
the  declaration. 

One  qnesdon  was  raised  on  argument,  whether  a  writ 
of  error  for  a  matter  of  fact  would  lie  in  this  Court,  on 
a  judgment  of  the  Common  Pleas  ?  It  is  clear  from  the 
authorities  that  such  a  writ  of  error  may  be  brought  in 
the  Court  of  Common  Pleas,  but  there  is  no  authority 
that  it  mttsZ.  It  will  not  lie  in  the  Exchequer  Chamber ; 
not  because  that  Court  could  not  try  an  issue,  but  be- 
cause the  statute  27  Eliz.  c.  8.,  under  which  it  was  con- 
stituted, was  enacted  to  give  a  more  speedy  remedy  for 
error  which  lay  in  parliament;  but  errors  in  &ct  were 
examinable  in  the  King's  Bench  and  not  in  parliament: 
and,  therefore^  the  Court  of  Exchequer  Chamber  had 
DO  cognizance  of  such  errors,  Boe  v.  Sir  John  Moore  (a). 
But  that  a  writ  of  error  for  error  in  fiu:t  will  lie  in  the 
King's  Bench  from  the  Common  Pleas,  the  cases  cited 
in  argument  shew ;  for  they  were  instances  where  such 
errors  were  assigned  in  this  Court  The  judgment  of 
the  Court  below  must,  for  these  reasons,  be  reversed. 

Judgment  reversed. 

(a)  C(Mnyni9  597« 
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jj^^  BussEY  against  Storey. 

^^  -Jiil  By  an  act  of        A  SSUMPSIT  for  money  had  and  received.     Plea, 
titled  «  An'Aet  general  issue.    At  the  trial  before  BayUy  B.,  at  the 

^'JJ.^JlJ^i^"    Summer  assizes  for  the  county  of  Durham^  1830,  the 
«*  ^^'^lif^  J*»ry  found  a  special  verdict  to  the  followinc  effect :  — 
in  the  Couny         gy  ^^  ^ct  of  parliament  of  the  18  G.  2.  c.  8.,  entitled 

ofTby^,  totbe  ^  ^  ' 

CityofDvi^      An   Act  for   repairing    the   high  Road  leading  from 

ham,"  it  was  ^  t 

in  lection  25.      Boroughbridge  in  the  County  of  York^  through  North- 

lenacted,  "  That 

the  reapcctive  oUerton  in  the  same  County,  to  Croft  Bridge  on  the 

mentioned  River  TceSj  and  from  thence  through  Darlington  in  the 

t^'^el^^  County  of  Durham,   to   the  City  of  Durham,  certain 

S«r  ^*uined  ^^"^^^^5  were  appointed  for  surveying,  ordering,  amend- 

be  demanded  j^g^  auj  keeping  in  repair  the  said  road,  and  likewise 

•▼ery toUgate  for  putting  in  execution  the  powers  by  the  said  act 

.and  turnpike 

which  should      given,  and  they  were  by  the  said  act  empowered  to  erect 

-be  continued  or 

erected  by 

^rirtue  of  that  aet,  -from  the  penon  using  or  attending  any  carriage,  before  any  ancfa 

carriage  should  be  permitted  to  pats  through  the  same." 

By  section  *28.  it  was  enacted,  that  no  more  tolls  should  be  taken  from  any  person  for 
paasing  and  repassing  the  same  day,  with  the  same  horses  or  carriages,  through  any  of  the 
toll-gates  or  turnpikes  erected  by  virtue  of  that  act  in  the  whole  length  of  the  said  road 
from  Banmghbridge  to  the  city  of  Durham,  nor  upon  the  several  parts  thereinafter  specifitfd, 
than  as  thereinrfter  mentioned,  viz.  six  tolls  on  the  whole  length,  and  on  certain  spocifiod 
parts,  two  tolls  aacb. 

By  section  37.  it  was  «nacted,  that  no  toll  should  be  demanded  or  taken  for  any  carriage 
which  could  only  croai  the  ttud  road^  and  which  should  not  pass  more  than  100  yard» 
thsTton* 

By  section  68.  aU  persons,  counties,  townships,  See.  and  bodies  corporate  who  by  reason 
of  tenure  or  otherwise  had  been  used  to  repair  any  part  of  the  said  road,  should  continue 
liable  to  such  repairs  x 

Held,  that  the  words  said  road  in  the  exempting  clause,  by  reference  to  the  title  of  the 
act,  and  to  the  nearest  description  of  the  road,  which  was  in  section  28.,  imported  the  whole 
apace  between  Boroughbridge  and  the  city  of  Durham,  and,  therefore,  that  a  cart  which  bad 
passed  more  than  100  yards  along  the  road,  including  a  part  repairable  by  the  county  as 
being  at  the  end  of  a  bridge,  but  which  had  gone  le.<is  than  100  yards,  exclusive  of  that 
part,  was  not  exempt  from  toll :  and  that  the  liability  of  the  county  to  repair  that  part  did 
not  render  it  unreasonable  that  such  part  should  be  included  in  the  100  yards  for  passing 
over  which  toll  waa  demandable. 

And  quera  whether,  under  this  act,  the  road  trustees  might  not  be  liable,  in  case  of 
default  by  the  CQun^i  to  employ  their  money  in  repairing  the  300  feet  at  the  «nd  «f  a 
bridge? 

turn- 
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turnpikes  in  or  across  any  part  or  parts  of  the  said        18S2. 
road,  and  also  toli-bouses  upon  the  same,  and  to  de-  ' 

BUSSXT 

mand  and  take  thereat  the  tolls  in  the  said  act  sped-  against 
fied,  which  tolls  were  vested  in  the  trustees,  to  be  ap- 
plied to  and  for  the  amending  and  keeping  in  repair 
the  road  aforesaid  in  such  manner  as  in  the  act  is 
directed.  This  act  was  continued  and  enlarged  (certain 
new  tolls  being  granted  to  the  said  trustees)  by  an  act, 
22  G.  2.  c.  32.,  entitled  An  act  for  enlarging  the  terms 
and  powers  granted  by  the  act  passed  in  the  18  G.  2.. 
(the  act  above  recited),  and  for  making  the  same  more 
efiectuaL  By  an  act  of  the  82  G.  3.  c.  118.,  for  en- 
larging and  altering  the  terms  and  powers  of  the  twa 
acts  of  parliament  passed  in  the  18&22G.2.,  and 
for  reducing  the  said  acts  into  one,  and  for  more 
efiectually  repairing  and  keeping  in  repair  the  said  road, 
the  several  powers  contained  in  the  said  two  recited 
acts  were,  by  the  second  section,  consolidated,  and 
fartlier  term  granted  for  the  purpose  of  widening,  re- 
pairing, and  keeping  in  repair  the  said  road  leading 
from  Boroughbridge,  &c.,  describing  it  as  in  the  first 
mentioned  act.  The  32  G.  3.  was  continued  and 
amended  by  an  act  of  the  41  G.  3.  c.  4. 

By  a  subsequent  act,  52  G.  3.  c.  38.,  entitled  An  act 
for  more  effectually  repairing  the  road  from  Borough-^ 
bridge^  in  the  county  of  York^  to  the  city  of  Durham^ 
after  reciting  the  last  two  acts  by  their  titles  (in  which 
the  road  is  described  as  before  stated),  and  that  the' 
trustees  had  borrowed  considerable  sums  upon  the  credit 
of  the  tolls  to  be  taken  on  the  said  road,  which  remained 
unpaid,  and  that  it  was  necessary  to  grant  further  tolls 
and  a  further  term,  and  further,  that  it  would  be  con<* 
venient  that  all  the  requisite  tolls,  powers,  and  pro- 

H  2  visions 
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1882.        visions  in  respect  of  the  same  road,  should  be  con- 
"  solidated  in  one  act  of  parliament;  the  said  two  acts 

^9^^        were  repealed,  and  a  new  term  and  tolls  granted.    By  the 
S7th  section  of  this  last  act,  amongst  other  exemptions 
from  tolls,  it  was  enacted,  that  no  tolls  should  be  paid 
for  any  horses,  cattle,  beasts  or  carriages,  "mhich  should 
only  cross  the  said  roady  and  should  not  pass  more  than 
100  yards  thereon.     The  68th  section  of  the  act  is  as 
follows :  —  ^*  And  be  it  further  enacted,   that  all   and 
every  person  and  persons,  counties,  townships,  parishes, 
hamlets,  vills,  and  places,  and  the  inhabitants  thereof 
respectivel}/^  and  bodies  politic  and  corporate,  who,  be- 
fore the  making  of  the  said  recited  acts  or  this  act,  have 
or  hath  used,  or  of  right  ought,  by  reason  of  the  tenure 
of  any  lands,  tenements,  or  hereditaments,  or  on  any 
other  account  or  accounts,  to  repair  any  part  or  parts  of 
the  said  road,  or  any  bridge,  drain  or  watercourse  in  or 
upon  the  same,  shall,  notwithstanding  this  act,  be  sub- 
ject and  liable  to  such  repairs,  in  the  same  manner  as 
they  and  every  of  them  have  or  hath  heretofore  usually 
been,  or  would  have  been  in  case  the  said  recited  acts 
or  this  act  had  not  been   made."     The  69th  section 
provided  for  the  statute  duty.     The  70th  section  is  as 
follows:  —  *^  That  it  shall  be  lawful  for  the  said  trustees, 
and   they  are  hereby  authorized  and   empowered,   to 
compound  or  agree  by  the  year  or  otherwise  with  any 
of  the  inhabitants  or  occupiers  of  lands,  tenements,  or 
hereditaments,  of  or  in  any  of  the  parishes,  townships, 
or  places,   in  which   the   said  road   shall   lie   and   be 
situate,  for  a  certain  sum  of  money  in  lieu  of  the  whole 
or  any  part  of  their  statute  work ;  or  to  compound  with 
the  surveyor  of  the  highways  for  any  such   parishes, 
townships  or  places,  for  the  whole  or  any  part  of  the 

statute 
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statute  work  liable  to  be  performed  within  the  same        1832. 
respectively ;  all  which  composition  monies  shall  be  from 
time  to  time  paid  in  advance,  and  shall  be  applied  in  the        agamu 
repair  of  the  said  road."  (a) 

On  the  7th  of  June  1830,  the  defendant  was  collector 
at  Crqfi  Bridge  of  the  tolls  authorized  to  be  taken  by  the 
recited  act  of  the  52  G.  3. ;  and  on  that  day  the  plaintiff 
came  upon  the  road  in  question  with  two  laden  carts,  each 
drawn  by  one  horse,  from  a  road  leading  from  the  depot 
of  the  Stockton  and  Darlington  railway  company,  within 
the  distance  of  100  yards  from  the  foot  of  Crqfl  Bridge 
on   the  Durham  side,    and   passed  over  Croft  Bridge 
and  along  186  yards  of  the  road  beyond  the  foot  of 
it  on  the  Northallerton  side,  and  then  turned  out  of  and 
finally  quitted  the  road  in  question  for  one  leading  to 
Bichmond.     The  plaintiff  cldmed  to  pass  through  the 
said  gate  with  his  carts  and  horses  without  payment  of 
toll,  by  reason,  as  he  alleged,  of  not  passing  100  yards 
on  the  road  maintained  by  the  trustees  of  the  said  road. 
The  defendant  refused  to  allow  him  to  pass  through 
the  toll-gate,  with  the  said  carts  and  horses,  until  he  had 
paid  10 J.,  being  the  amount  of  toll  appointed  by  the 
table  of  tolls  at  the  said  toll-gate  to  be  taken,  for  two 
carts,  each  drawn  by  one  horse  and  laden  with  coal, 
which  sum  the  defendant  demanded  and  received  from 
the  plaintiff. 

The  trustees  of  the  said  turnpike  road  do  not  repair 
or  contribute  to  the  repair  of  the  road  over  Crqfi  Bridge^ 
and  300  feet  at  each  end  thereof;  but  the  inhabitants 
of  the  respective  counties  of  York  and  Durham  exclu- 
sively repair  the  same  out  of  their  county  rates.  The 
gate  at  Crqfi  Bridge^  and  also  a  gate  near  to  Topdiffe 

(a)  Section  28.,  which  wat  also  much  relied  upon  in  the  argument,  wiU 
be  foand  at  pw  107.  post. 
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1832.        Bridge^  were  erected  and  continued  at  those  places  for 
the  purpose  of  taking  toll  for  the  road,  and  they  are 
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But 

agamti        built  upon  parts  of  the  approach  to  the  respective  county 

bridges  there;  which  parts  are  severally  repairable  by  the 
counties  of  York  and  Durham^  and  not  by  the  trustees 
of  the  said  road.  No  statute  work  is  done  by  the  in- 
habitants of  the  respective  parishes,  townships,  or  places 
of  Harworth  in  the  county  of  Durham  and  Crqfi  in  the 
county  of  York^  in  respect  of  the  said  road  over  Croft 
Bridge^  and  300  feet  at  each  end  thereof. 

The  plaintiff  with  his  carts  and  horses  did  not,  on 
the  said  7th  day  of  Jtme,  pass  over  a  greater  extent  than 
-eighty-six  yards  of  the  said  turnpike  road;  unless  the 
road  over  Croft  Bridge^  or  the  300  feet  at  either  end 
thereof,  repairable  by  the  respective  counties  of  York 
and  Durham  as  aforesaid,  is  to  be  taken  as  part  of  it. 

Tindal  C.  J.  and  Bayley  B.,  sitting  as  the  Court  of 

Pleas  of  Durham^  were  of  opinion  (after  argument),  that 

the  carts  in  question  were  liable  to  the  toll,  and  gave 

judgment  for  the  defendant   A  writ  of  error  having  been 

brought,  the  case  was  argued  in  last  Trinity  term  (a). 

Cresswell  for  the  plaintiff  in  error.  The  carts  men- 
tioned in  the  special  verdict  were  not  liable  to  toll,  in- 
asmuch as  they  had  not  travelled  along  100  yards  of 
the  road  repaired  by  the  trustees  under  the  statute 
52  G.  3.  c.  38.,  by  which  the  toll  was  imposed.  The  toll, 
being  a  charge  upon  the  subject,  must  be  imposed  in 
clear  unambiguous  words.  If  there  be  any  doubt,  the 
public  must  have  the  benefit  of  it,  The  Leeds  and  Liver-' 
pool  Canal  Company  v.  Hustler  (i).  There,  but  for  the 
act  imposing  the  toll,  the  party  would  never  have  had 

(a)  Before  Lord  Tenterden  C  J.^  LUtiedalet  Porke,  and  Taunton  Ji. 
W  IB.iC.  424. 

the 
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the  use  of  the  canal.     It  was  not,  therefore,  a  burden  in        1832. 
derogation  of  any  pre-existing  right.     Here  it  is,  and       

BUSSET 

therefore  the  rule  of  construction  applies  more  strongly,.  agmna 
for,  with  or  without  the  toil,  the  plaintiff  would  have  had 
the  use  of  Croft  Bridge.  It  cannot  be  supposed  that  the 
legislature  would  have  imposed  this  toll  without  giving 
some  adequate  consideration,  and  that  consideration  is 
the  repair  of  the  roadj  and  the  statute  itself  only  ^ves 
the  toll  where  the  road  has  been  used  fer  100  yards, 
and  upwards.  Besides,  turnpike  acts  imposing  tolls  on 
those  who  use  the  road,  are  intended  for  the  relief  of 
parishes  through  which  the  road  runs,  and  not  of  coun- 
ties, and  the  act  in  question  must  be  construed  with  re- 
ference to  that  object.  The  32  G.  3.,  passed  for  amend*^ 
ing  the  first  two  acts  for  repairing  the  road  in  question,, 
enacts  by  section  38.  that  persons  liable  to  repair  any 
particular  part  of  the  road,  or  any  bridge  or  bridges 
upon  the  road,  shall  continue  so.  The  turnpike  act,. 
13  G.  3.  c.  84.  &  34.,  provides,  that  no  person  shall  be 
liable  to  pay  toll  at  any  toll-gate  across  or  on  the  side  of 
any  turnpike  road,  or  be  subject  to  any  penalty  for  any 
carriage,  horse,  or  beast,  which  shall  only  cross  such  road, 
and  shall  not  pass  above  100  yards  thereon,  except  aoer 
umu  bridge  erected  at  a  considerable  expense  by  the  trustees 
rf  sudk  turnpike  road.  This  clearly  proves  that  the 
legislature  did  not  consider  that  the  use  of  any  bridge 
not  occasioning  expense  to  the  trustees  would  be  a  con- 
aderation  for  the  payment  of  toll.  And  where  a  toll  im 
claimed  by  prescription,  in  consideration  of  repairs 
done^  it  is  clear  that  the  repair  of  a  road  from  A.to  B^ 
is  DO  legal  consideration  for  demanding  a  toll  on  a  road 
from  Amto  C:  the  toll  can  only  be  taken  for  the  use  of 
tbe  very  road  repaired.  Why  should  it  be  presumed  that 

H  4  the 
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1882.       the  legislature  meant  to  adopt  a  different  rule  here,  and 
'  to  make  the  use  of  a  road  along  a  bridge  not  repaired 

BUUKT 

againsi  by  the  trustees  a  consideration  for  paying  the  toll  to 
them  ?  The  presumption  is  against  the  present  claim 
of  toll,  and  the  question,  then,  is,  whether  the  lan- 
guage of  the  statute  imposing  it  is  so  clear  and  precise 
that  no  doubt  can  be  entertained  as  to  the  true  con- 
struction ?  The  point  to  be  ascertained  is  the  meaning 
of  the  expression  said  road  in  the  exempting  clause  in 
the  52  G.  3.  It  is  manifest,  from  an  examination  of  the 
different  provisions  in  that  and  the  former  statutes  re* 
lating  to  the  road,  that  *^  tke  said  road"  means  the  road 
to  be  repaired  by  the  trustees  with  the  tolls  to  be  taken 
for  the  use  of  it  In  a  great  many  instances  the  ex- 
pressions '*  tke  said  road^'*  or  ^^  tke  road  intended  to  be 
repaired,''  appear  to  be  used  in  a  manner  that  clearly 
excludes  the  bridge  in  question,  and  the  100  yards  at 
each  end  which  are  not  repairable  by  the  trustees.  Nor 
is  it  clear  that  those  expressions  do,  in  any  one  instance, 
include  the  bridge.  Before  any  of  the  statutes  in  ques- 
tion were  passed,  the  plaintiff  might  have  passed,  with 
his  carts,  along  the  road  in  question  without  payment  of 
any  toll.  Then,  the  road  being  found  so  bad  that  it 
could  not  be  repaired  by  the  ordinary  method  provided 
by  the  common  law,  the  legislature  passed  the  first 
statute,  18  G.  2.  r.  8.,  entitled  An  Act  for  repairing  the 
Road  from  Borougkbridgef  through  Nortkallertan^  to 
Crg/J  Bridgef  on  the  River  Tees,  and  from  thence 
through  Darlington  to  Durham^  and  by  that  act,  s.  1., 
the  trustees  are  empowered  to  erect  toll-gates  in  or  across 
any  part  of  the  said  road,  and  to  take  the  tolls  therein 
mentioned,  which^  are  to  be  applied  to  the  keeping  in  re- 
pair  the  said  road.  By  section  10.  the  trustees  are  em- 
powered 
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powered  to  dig  for  gravel  for  repairing  the  roads  afore-  1832. 
said.  This  would  give  them  no  power  to  take  gravel  " 
to  repair  the  bridge.  Neither  would  the  power  given  agaifui 
to  them  to  widen  the  road  entitle  them  to  widen  the 
bridge.  The  statute  duty  to  be  done  on  the  roads 
directed  to  be  repaired  is  to  be  settled  by  justices  at 
petty  sessions.  But  no  statute  work  is  to  be  done  on 
the  bridge,  or  on  the  100  yards  at  the  end;  that  is, 
therefore,  no  part  of  the  said  road.  Again,  lands  liable 
to  the  repmr  of  roads  directed  by  the  act  to  be  repaired 
are  to  continue  so,  and  the  rents  to  be  paid  to  the  trus* 
tees  or  their  collector.  This  would  not  authorize  them 
to  receive  the  rents  of  lands  liable  to  the  repair  of  Crqfi 
Bridge.  The  second  statute,  22  G.  2.  c.  82.  is  in  terms 
similar  to  the  former  act,  and  throughout  speaks  of  the 
said  roadsj  and  by  one  clause,  persons  travelling  on  the 
road  intended  by  the  former  act  and  that  act  to  be  re- 
paired, are  subjected  to  a  penalty  for  going  over  any 
person's  ground  to  avoid  the  toll.  That  would  not 
i^ply  to  a  person  travelling  only  along  the  roiad  re- 
paired and  repairable  by  the  county,  and  not  by  the 
tmstees.  By  the  stat.  S2  G.  3.  c.  118.  the  road  to 
be  repaired  is  described  in  the  title  and  preamble,  and 
by  sect.  2.  the  powers  of  the  former  act  are  continued 
for  repairing  the  said  road^  again  describing  it  as  be- 
fore. The  property  in  gates,  lamps,  &c.,  and  in  all 
dnng  and  soil  gathered  off  the  said  road^  is  vested  in 
the  trustees.  That  would  not  give  to  them  lamps, 
gates,  &c.  upon,  or  soil  gathered  off  the  bridge  or 
the  approaches  to  it ;  and  if  so,  the  words  *^  said  road" 
do  not  include  the  bridge  or  100  yards.  By  s.  12. 
the  tolls  are  to  be  taken  for  repairing  the  said  road: 
by  1. 21.  the  tolls  are  to  be  applied  to  the  repair  of  the 

said 
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18S2.        said  road ;  and  there  is  afterwards  a  power  giTen  to  get 
*"""       materials  for  repairing  the  said  road;  that  cannot  in- 

BotSST 

mgamM  clude  the '  bridge :  and  by  s.  88.,  persons  or  counties 
liable  to  repair  any  part  of  the  said  road,  or  any  bridge 
in  the  said  roadj  are  to  remain  liable  as  before;  and 
where  lands  are  liable  to  repairs  of  the  said  road  (omit- 
ting bridges),  the  rents  are  to  go  to  the  person  appointed 
by  the  trustees.  There  the  word  road  clearly  does  not 
include  bridge.  By  the  statute  41  G.  9.  c.  4.  the  former 
acts  are  recited  and  continued,  and  larger  tolls  given.  The 
52  G.  3.  c.  38.  recites  the  former  acts,  and  that  it  would 
be  convenient  to  continue  all  former  provisions  relating 
to  the  said  road,  and  to  consolidate  them;  and  5.21. 
gives  power  to  erect  or  continue  toll-houses  and  gates 
*'  in,  or  upon,  or  across  the  said  road  intended  to  be  re^ 
pairedJ*  It  may  be  said,  that  where  individuals  are 
liable  to  repair  the  road  ratione  tenurae,  the  use  of  that 
part  of  the  road  for  100  yards  would  make  a  person 
liable  to  the  tolL  But  that  does  not  create  any  sub- 
stantial difficulty.  The  person  liable  to  repair  ratione 
tenursBi  or  a  township  liable  by  prescription,  are  only 
substituted  for  the  parish  upon  which  the  common-law 
liability  rests;  and  notwithstanding  such  special  lability 
the  trustees  are  authorized,  and  if  so,  compellable,  to 
expend  the  tolls  in  those  parts  of  the  road  as  well  as  the 
parts  repairable  by  parishes :  consequently  the  use  of 
those  roads,  inasmuch  as  they  derive  benefit  from  the 
tolls,  is  a  consideration  for  the  payment. 

Alexander  contra.    The  plaintiff's  carts  were  liable 
to  toll,  inasmuch  as  they  travelled  along   100  yards 
of  the  road  leading  from  Boroughbridge  to  the  city  of 
Durham.    There  is  nothing  in  any  of  the  acts  to  re- 
strain 
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strain  the  meaning  of  the  exempting  clause  to  the  parts  18S2. 
of  the  road  repairable  by  the  trustees;  and  such  a 
distinction  would  be  very  inconvenient,  for  many  parts  ^saixm 
would  be  free  from  toll  which  are  repairable  by  in- 
dividuals ratione  tenurse:  and  in  some  parts  one  side 
of  the  road  might  be  so  repairable,  and  not  the  other. 
The  question  must  mainly  depend  upon  the  construction 
put  upon  the  statute  52  G.  3.  c.  88.,  which  repeals  the 
former  acts.  Section  25.  enacts,  ^^  that  the  respective 
tolls  therein  mentioned,  subject  to  the  restrictions  therein- 
after contained,  shall  be  demanded  and  taken  at  each 
and  every  toll-gate  and  turnpike  which  shall  be  con- 
tinued or  erected  by  virtue  of  that  act,  from  the  person 
or  persons  using  or  attending  any  horse  or  carriage, 
before  such  horse  or  carriage  shall  be  permitted  to  pass 
through  the  same."  By  this  clause,  the  toll  is  imposed 
m  plain,  unequivocal  language:  and  the  question  is, 
whether  the  carts  mentioned  in  the  special  verdict,  are 
exempted  from  the  toll,  to  which  they  are  otherwise 
clearly  subject,  by  the  enactment  in  section  87*9  that  no 
toll  shall  be  payable  for  any  horses  or  carriages  <*  which 
shall  only  cross  the  said  road,  and  shall  not  pass  more 
than  100  yards  thereon/'  Now  the  said  road^  by  reference 
to  the  title  and  preamble  of  the  act,  imports  the  lokole 
line  of  road  from  Boroughbridge  to  the  city  of  Durham  ; 
and  by  reference  to  section  28.,  which  contains  the 
nearest  preceding  description  of  the  road,  it  has  the  same 
import.  That  section  enacts,  that  no  more  toll  shaU 
be  demanded  for  passing  and  repassing  on  the  same  day, 
with  the  same  horses  or  carriages,  through  all  or  any  of 
the  toll-gates  to  be  continued  or  erected  by  virtue  of 
that  act,  in  the  whole  length  of  the  said  road  from  Boroi^h" 
bridge  to  the  city  of  Durham^  nor  upon  the  several  parts 

thereof 
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1832.  thereof  after  specified,  than  as  tberdnafter  mentioned, 
▼iz.  upon  the  whole  length  of  the  said  road,  no  more 
than  six  tolls;  and  npon  other  parts  therein  spedfied, 
(of  which  that  between  NorthaUerUm  and  Darlingian  is 
one)  no  more  than  two  tolls.  The  toll-gate,  where  the 
toll  in  question  was  taken,  is  recognized  by  the  28  G.  2. 
c.  32. 1. 6.,  as  being  in  and  npon  the  said  road.  It  is 
there  described  as  the  gate  built,  and  now  standing  in 
and  upon  tie  said  road  at  Croft  Bridge;  and  in  the 
S2  G.  S.  s.  88.,  county  and  riding  bridges  are  spoken  of 
&s  fyi^  ^  o^d  ypon  the  said  road;  they  are  treated, 
therefore,  as  part  of  the  road,  that  is,  the  road  from 
Boroughbridge  to  Durham. 

Cur.  adv.  vuU. 

Parke  J.  now  delivered  the  judgment  of  the  Court 
Thb  quesdon  arises  on  a  writ  of  error  from  the  judg- 
ment of  the  two  learned  Judges  (Lord  Chief  Justice 
Tindal  and  Mr.  Baron  Bayley)  constituting  the  Court 
of  Pleas  at  Durham^  upon  a  special  verdict.  The 
question  is,  whether  the  plaintiflfs  carts,  which  passed 
through  the  turnpike  at  Croft  Bridge^  in  that  county, 
but  did  not  pass  more  than  100  yards  on  the  road,  ex- 
clusive of  the  part  at  the  end  of  the  bridge  which  the 
county  are  bound  to  repair,  were  exempt  from  toll 
under  the  52  G.  3.  c.  38.  5.37.9  &  local  turnpike  act. 
We  are  of  opinion  that  they  were  not,  and  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 

This  act  of  parliament  repeals  those  of  the  32  G.  3* 
and  41  G.5.,  the  provisions  of  which,  and  of  the  older 
statutes  relating  to  this  road,  are  only  so  &r  material 
as  they  may  aid  in  the  construction  of  the  enactments  of 
the  existing  statute.  In  order  to  decide  the  point  in 
question,  we  must  look  to  the  language  of  this  act. 

Before 
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Before  I  proceed  to  do  this,  it  is  to  be  observed,  that        1882. 

it  is  a  mistake  to  suppose,  as  was  urged  in  the  argu-       

meat  on  behalf  of  the  plaintiff  in  error,  that  the  object       agamtt 

of  this  and  other  turnpike  acts  is  to  relieve  parishes  and 

townships  from  the  burthen  of  repairing  the  highways.  "^    -  •  ^ 

Their  object  is  to  improve  the  roads  for  the  general 

benefit  of  the  public,  by  imposing  a  pecuniary  tax  iu 

addition  to  the  means  already  provided  by  law  for  that 

purpose.     The  obligation  to  maintain  all  public  roads 

(with  the  exception  of  those  which  are  to  be  repaired 

ratione  tenurse  or  clausurae)  is  a  public  obligation,  and 

in  the  nature  of  a  public  tax.    The  repairing  by  parishes 

or  townships  of  some  part,  and  by  counties  of  other 

parts,  are  merely  modes  which  the  law  has  provided  for 

discharging  that  obligation.     It  is  their  share  of  the 

public  burthen,  which  those  districts  have  to  pay,  and 

which  is  imposed  for  the  general  benefit  of  the  com* 

munity,  and  tolls  are  an  additional  tax  for  the  same 

purpose. 

Bat  as  this  statute  does  impose  a  tax,  the  usual  rule 
of  constmction  must  be  applied  to  it  which  is  adopted 
in  similar  cases,  and  the  subject  must  not  be  charged 
unless  the  intention  to  charge  clearly  and  distinctly 
appear. 

Ar^  then,  the  words  of  this  statute  clear  and  dis- 
tbct  ?  It  is  entitled  ^*  An  Act  for  more  effectually 
repairing  the  Road  Jrom  Boroughbridge^  in  the  County  of 
Yorkf  to  the  City  of  Durham  ;'*  and  it  enacts  (section  25.) 
that  certain  tolls  shall  be  demanded  and  taken  at  each 
and  every  toU-gate  and  turnpike  which  shall  be  continued 
or  erected  by  virtue  of  the  act,  from  any  person  attend- 
ing a  carriage,  before  such  carriage  shall  be  permitted 
to  pass;  but  it  provides  (section  37.)  that  no  toll  shall 

be 
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18S2.        be  taken  for  any  carriages  which  only  cross  the  said 
^"■"       road^  and  shall  not  pass  more  than  100  yards  thereon, 

BvitiT 

Qgamu  The  statute  therefore,  in  clear  words,  imposes  the 

tax  on  carriages  which  go  through  a  turnpike  gate,  and 
pass  more  than  100  yards  on  the  said  road;  and  the 
term  **  the  said  road,"  in  grammatical  construction, 
refers  either  to  the  title  of  the  act  or  to  the  nearest  pre- 
ceding description  of  the  road  (which  is  in  section  £8.) ; 
and  on  either  supposition,  the  road  is  the  *is2hole  space 
between  Boroughbridge  and  the  city  of  Durham.  And, 
besides,  the  act  (section  68.)  contemplates  that  counties 
will  have  to  repair  some  parts  of  the  road ;  and  what 
other  parts  can  those  be,  than  the  space  of  300  feet  at 
the  ends  of  the  bridges  ? 

Add  to  this,  that  the  toll-gate  in  question,  which  is 
erected  within  that  distance,  is  recognized  as  being  on 
the  roadf  by  22  G.  2.  r.  32.  s.  6.,  and  no  doubt  its  con- 
tinuance is  authorized  by  the  twenty-first  section  of  the 
present  act,  as  a  toll-gate  ^^  across  the  road  thereby  in- 
tended to  be  repaired." 

The  words,  therefore^  of  the  act  are  clear;  and  the 
construction  should  be  according  to  those  words,  unless 
it  can  be  shewn  that  such  construction  would  be  un- 
reasonable, or  inconsistent  with  the  apparent  intention 
of  the  framers  of  the  act  It  is  said  that  it  would  be 
unreasonable,  because  toll  is  given  as  a  compensation 
for  the  use  of  the  road ;  and  that  the  plaintiff  had  a 
right  to  use  this  part  of  the  road  before  without  paying 
toll,  and  gains  nothing  by  the  payment  of  the  toll,  be- 
cause that  toll  could  not  be  laid  out  in  its  improvement. 
But  it  is  obvious  that  the  first  part  of  this  objection 
applies  equally  to  the  parts  of  the  road  repairable  by 
pariahesi  townsbipsi  or  individuals;  and  the  latter  pro- 
ceeds 
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oeeds  on  an  assumption  which,  as  &r  as  we  are  aware,  \8S2. 
is  not  founded  upon  any  express  provision  in  the  act,  ^"■" 
that  the  trustees  would  violate  their  duty  in  laying  out  againti 
any  portion  of  their  funds  upon  this  part  of  the  road. 
It  is  true  that  they  are  not  likely  to  be  called  upon  to 
do  so^  because  the  county  being  in  general  provided 
with  an  ample  fund,  fulfils  its  obligation  to  repair  com- 
pletely and  effectually ;  but  if  the  reverse  should  happen 
to  be  the  case^  and  the  public  exigency  require  it,  we 
do  not  know  that  the  trustees  might  not  expend  money 
in  repairing  this  portion  of  the  road. 

And  supposing  it  were  otherwise,  and  that  no  part  of 
their  funds  could  be  so  laid  out,  it  cannot  be  considered 
as  unreasonable  that  a  person  who  uses  any  part  of  a 
road,  all  of  which  is  virtually  repaired  by  the  public, 
though  in  different  modes,  should  pay  something  to  the 
public  in  return. 

It  appears  to  us  that  there  is  nothing  unreasonable  in 
this  construction ;  and  there  b  certainly  nothing  incon- 
sistent with  the  express  or  implied  intention  of  the 
legblature^  to  be  collected  from  other  parts  of  the 
act  In  our  opinion  no  distinction  can  be  made  in 
respect  of  the  obligation  to  pay  toll,  between  the  parts 
of  the  road  which  are  repaired  by  parishes,  townships, 
or  individuals,  and  those  which  are  repaired  by  the 
coanty;  whatever  the  liabilities  to  repair  may  be,  all 
are  alike  por^s  of  the  road. 

The  judgment  of  the  Court  below  must  therefore  be 

afiKrmed* 

Judgment  affirmed. 
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iV(W*  5th. 


The  act  for 
uniformity  of 
procesi>  3  IT.  4. 
C.39.  f.l.»  does 
not  prerent  the 
signing  of  a 
pluriet  bill  x>f 
Middletat  in  a 
luitcooimenced 
before  the  act 
came  into 


operation. 


Storr  and  Another  against  Bowles. 

O  HUGHES  moved  that  the  signer  of  Middlesex  writs 
might  be  ordered  by  the  Court  to  sign  a  pluries 
bill  of  Middlesex  in  the  above  cause,  which  that  officer 
had  declined  to  do,  considering  himself  precluded  from 
it  by  the  act  for  uniformity  of  process,  2  W.  4.  c.  89. 
In  sect  1.  of  the  act  (which  came  into  operation  the 
first  day  of  this  term),  after  reciting  that  the  process  for 
the  commencement  of  personal  actions  in  the  superior 
Courts  is  inconvenient,  it  is  enacted,  ^^  that  the  process 
in  all  such  actions  commenced  in  either  of  the  said 
Courts,"  where  it  is  not  intended  to  hold  to  bail,  shall 
be  in  the  form  after  stated,  namely,  by  writ  of  summons- 
But  the  writ  of  summons,  by  its  form,  applies  only  to 
the  original  commencement  of  an  action,  which  in  this 
case  would  have  been  too  late  to  save  the  statute  of 
limitations ;  the  object  of  this  application  therefore  was, 
that  the  plaintiff  might  have  the  benefit  of  the  former 
process,  which  was  sued  out  within  the  six  years,  and 
would  be  continued  by  the  pluries  bill  of  Middlesex. 


Per  Curiam.  We  are  of  opinion  that  the  clause  ap- 
plies only  to  actions  commenced  smce  the  statute  came 
into  operation.  It  will  probably  be  sufficient  to  give 
this  intimation,  for  the  guidance  of  the  officer. 
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Sturch  against  Clarke  and  Two  Others.       ^^s^ 

r^ASE  for  wrongfully  and  maliciously  taking  and  dis-  Plaintiff  de-/-^^    ^^ 
training  goods  of  the  plaintiiT,  as  a  distress  for  141Z.  that  the  de-  '^ 

for  a  poor  rate  alleged  and  pretended  to  have  been  duly  fully  and  ma- 
assessed  on  him,  and  to  be  in  arrear,  such  goods  being  hu^jUds^the 
of  much  greater  value  than  141/.,  to  wit,  700/.,  whereby  afrdult^ifor 
the  defendants  then  and  there  took  a  ffreat,  unreason-  i4i^  ai/^ 

°  and  pretended 

able,  and  excessive  distress  for  the  said  141/.,  &c,  and  tobedueioxn, 

poor  rate, 

wrongfully  and  maliciously  detained  the  same,  to  wit,  whereby  they 

leTied  an  un- 

for  three  days,  and  until  the  plaintiff  was  obliged  to  reoMnabU  and 

-  ,  excetiioe  dit- 

redeem  the  same  by  paymg  141/.  and  costs;  whereas  tress  for  the 

one  fourth  part  of  the  distress  would  have  been  suf-  i^  ^^^^  prUed 

fident  to  satisfy  the  said  141/.  and  charges,  &c.     Plea,  fc'aX^';^,. 

the  general  issue.     At  the  trial  before  Gaselee  J.,  at  the  •®®":  having  a 

^  regular  distreu 

BucUngAamshire  Summer  assizes  1832,  it  appeared  that  warrant  for  the 

^    ^  rate,  distrained 

the  distress  (consisting  of  sheep  and  rams,  and  a  quantity  caule,  &c.  of 

the  plaintiff,  to 

of  beans,}  was  taken  under  a  warrant  issued  by  two  the  value  of 
justices  to  the  overseers  of  the .  parish  of  Haddenham^  eocv. : 
JBudbs,  reciting  that  the  plaintiff  had  been  assessed  to  ^1,^  pUintiff'ttt 
the  poor  rate  in  the  sum  of  141/.,  and  had  refused  pay-  3^^°^J^ 
roent,  &c.,  and  requiring  them  to  make  distress  of  the  of»*>e  warrant, 
plaintiff's  goods  and  chattels;    and   if  the  sum,  with  24 as.  c.44. 

J.  6.  before 

costs,  &C.,  were  not  paid  in  five  days,  to  sell  the  said  commencing 

his  action,  as 

goods  and  chattels,  and  retain  the  amount,  rendering  the  overseers 
the  overplus  to  the  plaintiff.     The  defendants,  two  of  iq  obedience  to 

the  warrant, 
and  no  action 
would  have  lain  against  the  justices. 
Held  further,  that  it  was  not  a  question  to  be  left  to  the  jury  on  these  facts,  whether  or 
soe  the  defendants  acted  maliciously. 

And,  on  motion  in  arrest  of  judgment,  held,  that  the  declaration,  though  it  did  not 
ciprcssly  admit  any  poor  rate  to  have  been  due  (on  which  ground  it  was  objected  that  the 
•ctioo  ought  to  have  been  trespass),  was  sufficient,  at  least  after  verdict. 

VouIV.  I  whom    ^'^'"   ^'^ 
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18S2.  whom  were  the  OTerseers,  and  the  third  an  auctioneer 
employed  by  them,  distrained  goods  which  were  valued 

againu  by  a  witness  for  the  plaintiff  at  642/.  The  plaintiff 
obtained  a  verdict  for  10/. 


Biggs  Andreaa  now  moved  for  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested,  or  a  new 
trial  had,  or  (by  leave  reserved)  why  a  nonsuit  should 
not  be  entered.  The  objection  in  arrest  of  judgment 
was,  that  the  declaration  did  not  (according  to  the  pre- 
cedents in  such  cases)  admit  that  something  was  due. 
If  nothing  was  due,  the  action  should  have  been  in 
trespass.  The  ground  for  a  new  trial  was,  that  the 
learned  Judge  did  not  leave  it  to  the  jury  whether  or 
not  there  was  malice.  Express  malice  need  not  be 
proved,  but  some  evidence  of  it  ought  to  appear. 
^arke  J.  There  was  no  need  to  shew  malice  if  it 
appeared  that  a  more  than  reasonable  distress  was 
taken  (a).]  As  to  entering  a  nonsuit,  the  parties  here 
acted  in  obedience  to  a  warrant  of  justices,  and  the 
plaintiff  never  demanded  a  perusal  and  copy  of  the 
warrant,  according  to  24  G.-2.  c.  44.  s.  6.  {b)  No  action, 
therefore,  could  be  maintained.  The  law  is  the  same 
even  if  the  warrant  was  illegal.  Price  v.  Messenger  (c)l 

Parke  J.  The  object  of  the  statute  in  making  a 
demand  of  the  warrant  necessary  is,  that  the  justice 
may  be  joined  as  a  defendant  But  this  is  an  action  for 
seizing  goods  more  than  reasonably  sufficient  for  the 

(a)  See  Fieid  v.  MiUkeU,  6  Esp.  71. 

(6)  Overseen  distniniog  for  poor's  rmte  are  irithio  the  statute,  Harper 
▼.  Cwrrt  7  T.  B.  27a 
(e)  8  £•  4-  P.  158. 

probable 


IN  THE  Third  Yeab  op  WILLIAM  IV.  115 

probable  exigeDcy  of  the  distress^warrant;  an  excess        18S2» 
for  which  the  lusdces  could  not  possibly  have  /been       — 
made  joint  defendants.  _  In  such  a  case  the  act  does  not        against 
apply.   Bdl  t.  Oakley  (a)  decides  this,  and  it  is  apparent 
from  the  terms  of  the  act.     MiUon  v.  Green  {b)  shews 
the  distinction  between  cases  in  which  the  magistrate 
may  be  joined  as  a  wrong-doer,  and  those  in  which  the 
warrant  is  r^ular,  but  the  officer  has  exceeded  the 
authority  given  by  it.     Price  v.  Messenger  {c\  and  all  ' 

the  modem  cases  on  the  subject,  shew  that  where  de- 
mand of  a  copy  of  the  warrant  is  held  necessary,  it  is 
upon  the  ground  that  the  officer  acted  in  obedience 
to  it  As  to  the  first  objection,  the  effect  of  the  de- 
claration is,  that  whether  141^  were  due  or  not,  more 
was  taken  by  the  defendants  than  was  in  fact  due. 
I  think  it  is  sufficient,  at  least  in  this  stage  of  the 
proceedings. 

Tauhton  J.  I  am  of  the  same  opinion.  It  seems 
to  me  that  the  term  *'  excessive"  implies  that  some 
poor  rate  was  due.  A  copy  of  the  warrant  would  have 
been  of  no  use,  where  no  proceeding  could  be  taken 
against  the  justices. 

PattesonJ.  I  am  of  the  same  opinion.  In  Brans* 
comb  ▼.  Bridges  {d)j  where  the  plaintiff's  goods  were 
distrained  for  rent,  the  whole  having  been  tendered, 
and  there  having  been  no  subsequent  demanjd  and  re-^  >^,i*r  /z- 
fiisal,  it  was  held  that,  if  trespass  would  lie,  still  the 
plabtiff  might  waive  the  trespass  and  declare  in  case 

(a)  2M.  4:5.259,  (b)  5Easi,23S. 

(c)  2B.4:P'  J58.  (d)  IB.i  C.  145. 

I  2  for 
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18S2.        for  an  excessive  distress.     At  all  events,  I  think  the 
present  declaration  is  good  on  motion  in  arrest  of  judg- 

jogatfui        menty  whatever  might  have  been  the  result  on  special 
demurrer. 

Rule  refused  (a). 

(a)  At  to  demand  of  a  copy  of  the  warrant,  tee  JToy  ▼.  Graver,  7  Bing, 
51SL,  and  the  catet  there  dted. 


Clakkb. 


^'"'^  Wright  against  Bruister. 


iVb9.5th. 

:^'7i^8       AtoUofone       A  SSUMPSIT  for  tolls.    Plea,  the  general  issue.    At 

peon  J  for  e?cfj   £1l 

pig  brought  the  trial  before  Lord  Tenterden  C.  J.,  at  the  last 

into  a  mtrkft 

it  not  necct-      assizes  for  the  county  of  Hertford^  the  following  appeared 

lonable.  to  be  the  &cts  of  the  case.     The  plaintiff  claimed  a  toll 

X  A        .     /      of  a  penny  for  every  pig  brought  into  Bishop  Stort/brd 

Market,  by  virtue  of  a  lease  granted  by  the  Bishop 
of  Londofif  the  lord  of  that  manor.  In  support  of 
the  right,  he  gave  evidence  that  a  toll  of  a  penny  per 
pig,  for  every  pig  brought  into  the  market,  had  been 
taken  in  Bishop  Stort/brd  for  a  long  series  of  years.  It 
was  objected,  that  such  a  toll  was  unreasonable.  Lord 
Tenterden  reserved  the  point,  and  told  the  jury  to  find 
for  the  plaintiff  if  they  thought  from  the  evidence  that 
the  toll  in  question  had  been  usually  paid  by  persons 
frequenting  the  market.  The  jury  having  found  for  the 
plaintiff 

Law  now  moved,  according  to  the  leave  reserved,  to 
enter  a  verdict  for  the  defendant.  Whether  toll  be 
reasonable  or  not,  is  a  question  of  law,  2  Inst.  222. 
Here  the  plaintiff  relied  not  upon  a  grant  of  toll,  but 

on 
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on  a  prescriptive  right  to  toll,  to  be  inferred  from  the       18S2. 
receipt  of  it  for  a  long  series  of  years.     At  the  time  of      """"■ 

Weight 

its  presumed  commencement  (in  the  reign  of  Richard  L),  jigamu 
one  peony  would  have  been  a  very  unreasonable  toll. 
In  Heddey  v.  Welhouse  {a)  it  is  said  that,  in  the  argument 
of  the  case,  the  justices  held  that  the  king  might  grant 
a  toll  with  a  new  fair,  if  the  toll  were  reasonable  and 
not  excessive ;  but  one  penny  per  beast  they  held  un- 
•  reasonable. 

Parke  J.  I  think  there  should  be  no  rule  in  this 
case.  The  jury  having  found  that  this  toll  had  been 
usually  taken,  it  is  the  duty  of  the  Court  to  support  it, 
unless  it  be  unreasonable;  and  th^onus  of  shewing  it  to 
be  unreasonable  is  on  the  defendant.  He  relies  on  the 
case  €){  Heddey  v.  Welhouse^  as  reported  in  Moore,  where 
it  is  said  that  the  justices  held,  during  the  argument, 
that  a  penny  per  beast  was  an  unreasonable  toll.  The 
case  seems  to  be  more  correctly  reported  in  Cro.  Eltz. 
SSS^  and  there  it  does  not  appear  that  the  Judges  so 
decided.  Popham  J.,  on  the  contrary,  seems  to  have 
thought  such  a  toll  to  be  reasonable.  He  says,  **  The 
king  may  grant  a  fair,  and  that  toll  shall  be  paid, 
although  it  be  a  charge  upon  the  subject;  because 
his  subjects,  viz.  tlie  vendees,  have  benefit  and  ease  by 
socb  fairs :  but  the  king  cannot  appoint  a  burthensome 
toll ;  but  it  ought  to  be  a  petit  sum,  as  a  penny  or  two- 
pence, which  are  the  smallest  coins,  or  of  lesser;  but 
not  of  any  greater  value  to  charge  the  subject"  We 
do  not  know  when  the  toll  in  this  case  commenced; 
aod  we  cannot  say  that  a  toll  of  a  penny  per  pig,  which 

(a)  Moore,  474. 

IS  has 
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has  been  taken  for  many  years,  is  necessarily  unreason- 
able: and  I  think  the  defendant  has  failed  in  shewing 
that  it  is  so. 

Taumton  J.  I  cannot  say  that  a  toll  of  one  penny 
per  pig  is,  in  point  of  law,  unreasonable. 

Patteson  J.  The  jury  having  found  that  the  toll 
has  been  paid  for  such  a  considerable  period  by  persons 
frequenting  the  market,  I  think  it  is  too  much  for  us  to 
say  that,  in  point  of  law,  it  is  unreasonable. 

Rule  refused. 


Monday, 
Nov.  5tb. 


Hutchinson  against  W.  Lowndes,   T.  Hall, 
J.  Radford,  and  S.  Broad. 


s 


-0^^9  The  5  C.  4. 
SS  0    c*  18»  *•  2.  re- 


^HIS  was  an  action  for  assault  and  false  imprison- 
dtiDg  that,  by  nient.    Plea,  not  guilty.     At  the  trial  before  Lord 

"^naW^ir       Lyndkurst  C.  B.,  at  the  Chester  Summer  assizes  18S2, 

sums  of  money  the  foUowins:  facts  appeared.  The  two  first  named  de- 
are  to  be  re-  ^  "^"^ 

covered  before    feudauts  were  magistrates  for  the  borough  of  Congletortf 

a  justice,  and 

be  is  authorised  the  defendant  Radford  was  a  constable,  and  Broad  a 

to  issue  his  war-  ,  -   ,  ,  ,         ^-^       ,  -i     t*  -mm- 

rant  for  levying  gaoler  ot  the  same  borough.  On  the  23d  of  May  1831, 
distreM^\ut  ^"^  «^*  Cotterillj  a  labourer,  obtained  from  the  defendant, 
meS'u  OTo!"     ^^^  ^  summons  against  the  plaintiff,  for  wages  on  ao- 

Tided  in  case 

no  sufficient  goods  can  be  found,  enacts,  that  wheneyer  it  shall  appear  to  such  justice  that 
the  party  has  not  sufficient  goods  whereon  to  levy»  it  shall  be  lawful  for  such  justice  to 
issue  forth  his  warrant  for  committing  such  offender  to  the  common  gaol  for  any  term  not 
exceeding  three  calendar  months,  unless  the  sum  adjudged  to  be  paid,  and  costs,  shall  be 
Eooner  paid :  provided  always,  that  the  amount  of  such  costs  shall  be  specified  in  such 
>mrrant  of  commitment : 

Held,  that  the  warrant  of  commitment  must  be  in  writing ;  and  that  the  detention  of 
the  party  without  such  written  warrant  cannot  be  justified  for  any  longer  time  than  ii 
necessary  for  making  it  out. 

count 
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coant  of  work  done  by  Coiterill  for  the  plaintiff  in  Cm-       1882. 
g^Um  :  and  in  the  evening  of  that  day  Cotterill  and  the     „ 

HoTCHimoir 

plaintiff  attended  the  defendants  Lowndes  and  Hall;  and  _agamui 
Cotterill  swore  that  the  sum  of  1/.  45.  6(L  was  due  to 
him  from  the  plaintiff^  for  wages  which  he  had  re- 
fused  to  pay.  The  defendant  Lowndes  then  ordered 
the  plaintiff,  verballyi  to  pay  Cotterill  the  1/.  45.  6d^ 
and  2tf.  6d,  for  the  costs  of  summons,  S&c. ;  but  the 
pkuntiff  refused.  He  was  then  asked  if  he  had  any 
goods  on  which  the  sums  might  be  levied,  and  he  said 
be  had  not  And  he  was  thereupon  (without  a  previous 
warrant  of  dbtress  being  issued)  committed  verbally  to 
the  common  gaol  of  the  borough  of  CongletoUf  for  one 
calendar  month,  unless  the  wages  and  costs  were  sooner 
paid,  and  was  at  once  taken  to  the  prison  by  the  defend- 
ants^ Broad  and  Badford^  where  he  remained  from  the 
evening  of  the  28d  to  the  morning  of  the  25th  of  May; 
he  then  paid  the  wages  and  costs,  and  was  discharged. 
On  the  31st  of  May  1831,  a  copy  of  the  warrant  of 
commitment  was  demanded  from  the  two  constables, 
and  such  copy  was  delivered  to  the  plaintiff's  attorney 
on  the  4th  of  June.  The  summons  for  payment  of  the 
wages  and  costs,  and  the  warrant  of  commitment  of  the 
jdaintiff  in  default  of  payment,  were  both  dated  the  28d 
of  May  1831  (the  day  when  the  complaint  was  heard), 
bot  were  reduced  into  writing,  and  signed  by  the  defend- 
ant Lanmdesj  after  the  31st  of  May.  The  warrant  of 
commitment  having  been  merely  verbal  at  the  time  when 
the  plaintiff  was  sent  to  g^l,  an  objection  was  taken, 
that  the  commitment  was  illegal  |  and  the  learned  Judg^ 
being  of  that  opinion,  directed  the  jury  to  find  a  verdict 
for  the  plainti£^  but  reserved  liberty  to  the  defendant  to 

move  to  enter  a  nonsuit. 

I  4  CoUingham 
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1832.  CoUingham  now  moved  accordingly.      The  justices 

"  have  not  exceeded  the  authority  given  them  by  the  acts 

Hutch  iNsox 

against  of  parliament  relating  to  this  subject.  By  the  20  G.  2. 
c.  19.  (extended  so  as  to  include  cases  of  this  description 
by  31  G.2.  r.  11.  5.  S.),  a  justice  or  justices  are  em- 
powered, upon  complaint  by  any  servant  or  workman 
there  mentioned,  on  oath,  to  make  an  order  for  the  pay- 
ment of  wages,  and  to  enforce  the  same,  if  not  complied 
with  by  the  master  within  twenty-one  days,  by  warrant 
of  distress.  By  4  G.  4.  c.  84.  s,  5.,  referring  to  the  above 
statutes,  such  order  is  declared  to  be  finaL  And  by 
5  G.  4.  c.  18.  5.  2.  it  is  enacted,  that  in  case  it  should 
appear,  by  the  confession  of  the  party,  that  he  has  not 
sufficient  goods  whereon  a  distress  can  be  levied,  *'  such 
justice  or  justices  may  issue  forth  his  or  their  warrant 
for  committing  such  offender  to  the  common  gaol,  for 
any  term  not  exceeding  three  months,  unless  the  sum 
adjudged  to  be  paid,  and  all  costs  and  charges  of  the 
proceedings,  shall  be  sooner  paid :  provided  always^ 
that  the  amount  of  such  costs  and  expences  shall  be  spe- 
cified in  such  warrant  of  commitment."  All  the  requi- 
sites contained  in  the  acts  of  parliament  were  strictiy 
complied  with.  It  is  true,  there  was  no  commitment 
in  writing  made  out  at  the  time  when  the  plaintiff 
was  taken  to  prison ;  but  it  was  not  necessary  that  the 
warrant  should  be  made  out  at  that  precise  moment, 
the  doing  of  which,  in  many  cases,  would  be  impossible. 
It  is  sufficient  if  a  commitment  be  made  out  within  a 
reasonable  time,  so  as  to  afford  the  party  complaining, 
after  having  called  for  the  proceedings,  the  means  of 
proving  any  irregularity  therein.  The  objection  is  one 
strictissimi  juris,  and  not  to  be  favoured.     In  the  case  of 

aeon- 
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a  conviction,  Abbott  C.  J.,  in  Basten  v.  Carem{a\  states        18S2. 
it  to  be  a  general  rule  and  principle  of  law,  "  that  where       

HmrcHiHsoir 

justices  of  the  peace  have  an  authority  given  to  them  ^ag^msi 
by  an  act  of  parliament,  and  they  appear  to  have  acted 
within  the  jurisdiction  so  given,  and  to  have  done  all 
that  they  are  required  by  the  act  to  do,  in  order  to 
originate  their  jurisdiction,  a  conviction  drawn  up  in 
due  form  and  remaining  in  force,  is  a  protection  in  any 
action  brought  against  them  for  the  act  so  done/'  Jus- 
tices may  draw  up  convictions,  not  only  after  the  penalty 
is  levied,  but  even  after  action  brought,  Massey  v.  John^ 
son  (6),  Gray  v.  Cookson  {c) :  and  may  even  alter  such  a 
conviction,  after  a  certiorari  has  issued  to  remove  it  into 
tins  Court,  Bex  v.  Barker  {d\  Bex  v.  Allen  (e). 

Parke  J.  The  statute  SG.^.  c.  18.  5.2.  enacts, 
that  in  the  case  there  specified  ^*  it  shall  be  lawful  for 
the  justices  to  issue  a  warrant  for  committing  such  of- 
fender." That  must  mean  a  warrant  in  writing,  for 
the  amount  of  costs  and  expenses  is  to  be  specified  in 
the  commitment  In  Haxkins  P.  C  book  2.  c.  16. 
8.18^  it  is  said  that  a  commitment  must  be  in  writing, 
under  the  hand  and  seal  of  the  person  by  whom  it  is 
made,  and  expressing  his  office  or  authority,  and  the 
time  and  place  at  which  it  is  made,  Sec  It  is  true  it 
need  not  be  immediately  made  out;  the  detention  of 
the  par^  during  the  time  necessarily  required  to  make 
it  out  would  be  justifiable,  but  it  should  be  as  soon  as 
possible.  Here  several  days  elapsed.  A  commitment 
is  in  no  respect  like  a  conviction.     That  is  only  the 

(a)  ZB.iC.  652.  (6)  12  EaU,  67. 

(c)  16  East,  15.  ((()  1  Eatf^  186^ 

(e)  lSEiUt,5A 

entering 
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HOTCHlMSOll 

agtdnst 

LOWMOKS. 


entering  on  parchment  the  proceedings  of  the  Coart 
which  have  already  taken  place:  it  is  like  recording 
a  judgment  in  a  superior  court  But  if  a  justice  may 
imprison  without  a  commitment  in  writing,  it  may  as 
well  be  said  that  a  sheriff  may  seize  the  goods  of  a 
defendant  before  the  fieri  facias  be  made  out. 


Taunton  J.  I  am  of  the  same  opinion.  The  com- 
mitment is  not  mere  matter  of  form.  By  not  haying 
the  causes  of  his  commitment  duly  stated,  the  par^  im- 
prisoned is,  for  the  time,  deprived  of  the  benefit  of  a 
writ  of  habeas  corpus. 

Patteson  J.  The  second  section  of  5  G.  4.  c.  18. 
authorizes  justices  to  issue  a  warrant.  That  manifestly 
means  a  warrant  in  writing.  I  cannot  think  that  the 
warrant  may  be  made  at  any  time.  The  statute  does 
not  say  in  express  terms  that  the  warrant  shall  be  in 
writing,  but  it  does  so  in  effect,  for  the  amount  of  costs 
and  expenses  is  to  be  specified  in  the  commitment. 

Rule  refiised. 


Tuesday, 
Nov*  6lli. 


Wray,  Assignee  of  Catton,  against  The  Earl 

of  Egremont. 


7hc¥li/:  yS  ^^7  ^^  >*^^'      A  iSSUMPSIT  by  the  plaintiff,  as  assignee  of  the  estate 
c.  57.  s.  SI.  no  and  effects  of  one  Catiofij  an  insolvent  debtor,  for 

J!^d^!iidUM  xnoney  had  and  received.     Plea,  non  assumpsit.     At 
•?"  i*** ";;"'   the  trial  before  Parke  J.,  at  the  last  assizes  for  the 

of  aoy  person  ' 

who  shall  peti- 
tion the  court  for  the  relief  of  insolTent  debtors  for  his  discharge,  upon  the  floods  or  effects 
of  such  person,  shall  be  available  fur  more  than  one  year's  rent.    A  distmn  taken  befoie,  but 
not  sold  tiU  after  the  arrest  of  sudi  insolvent  debtor,  is  BTailoble  for  more  than  a  year's 
rent; 


.*'« 


./■la.^J 


•.r. 
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ODan^  of  Yori,  it  appeared  that  the  insolvent  had 
for  some  years  been  tenant  of  a  farm  to  the  defendant, 
at  a  rent  of  115/.  payable  half  yearly,  and  that,  the  rent 
for  two  years  and  a  half  being  in  arrear  at  La^  Day  1831, 
the  defendant  on  the  29th  oi  August  in  that  year  distrained 
for  the  same.  On  the  30th  ofAugust,  Cation  was  arrested 
by  the  plainuff  for  a  debt  of  150^ ;  he  was  committed  to 
York  gaol,  and  signed  a  petition  to  the  court  for  the  re- 
lief of  insolvent  debtors,  pursuant  to  the  statute  7  G.  4« 
c.  57. ;  and,  on  the  3d  day  of  September^  gave  notice  of 
hb  having  done  so  to  the  defendant's  agent,  and  required 
him  not  to  sell  for  more  than  a  year's  rent.  The  goods 
were  sold,  under  the  distress,  on  the  5th  of  SeptembcTf 
and  produced  200/.  195.,  and  there  remained  in  the 
defendant's  hands,  after  deducting  thereout  the  ex- 
penses of  sale  and  one  year's  rent^  the  sum  of  74</.,  to 
recover  which  the  present  action  was  brought.  The 
learned  Judge  was  of  opinion  that  the  defendant  was 
entitled  to  retain  the  whole  sum,  inasmuch  as  the  dis- 
tress bad  been  made  before  the  arrest;  and  he  non- 
suited the  plaintiff. 

Campbell  now  moved  to  set  aside  the  nonsuit.  The 
7  G.4.  <:.  57.  s.  SI.  (a)  enacts;  that  no  distress  for  rent 
made  and  levied  upon  the  goods  of  an  insolvent,  after 
his  arrest,  shall  be  available  for  more  than  one  year's 
rent.     The  words  **  made  and  levied"  are  in  the  corre- 

(c)  Sect.  31.  enactSy  '*  That  no  dutrest  for  rent,  made  and  leried  after 
tbe  arrest  or  other  commencement  of  the  imprisonment  of  any  person  who 
riiaQ  petition  the  laid  conrt  for  his  discharge  from  socb  imprisonment, 
according  to  this  act,  upon  the  goods  or  effects  of  any  such  person,  shall 
be  available  for  more  than  one  year's  rent  accrued  prior  to  the  eiecution 
of  the  cooTeyanoe  and  assignment  by  such  person  in  pursuance  of  this 
itt,  bat  that  the  landlord  or  party  to  whom  the  rent  shall  be  dne,  shall 
iod  may  be  a  creditor  for  the  overplus  of  the  root  doe,  and  for  which  the 
dirtitas  shaU  not  be  available,  and  entitled  to  all  the  provisions  made 
tot  oedilon  by  thii  act.", 

sponding 
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18S2.        spending  clause  of  the  bankrupt  act,  6  G.4.  c.  16.  5.74. 
'  Here  the  distress  was  made  before,  but  not  levied  till 

against  after,  the  arrest  of  the  insolvent  Now  a  distress  is 
EouMONT.  made  as  soon  as  the  bailiff  enters  on  the  premises,  but 
it  is  not  levied  until  a  sale  takes  place,  and  the  property 
in  the  goods  remains  in  the  tenant  till  sale,  though  as 
soon  as  they  are  seized  they  are  a  security  to  the  land- 
lord for  his  rent,  and  continue  so  until  the  sale.  So,  a 
person  who  had  issued  a  fi.  fa.,  under  which  the  sheriff 
had  seized,  but  not  sold,  when  the  debtor  became 
bankrupt,  has  been  held  to  be  a  creditor  having  se- 
curity for  his  debt  within  the  meaning  of  6  G.  4.  c.  16. 
5.  108.,  and  not  entitled  to  the  proceeds  on  a  subsequent 
sale  by  the  sheriff  (a).  Now  an  execution  gives  an  im- 
mediate right  to  sell;  a  distress  gives  a  right  to  sell  only 
at  the  end  of  five  days.  The  goods,  therefore,  continued 
the  property  of  the  insolvent,  when  he  made  the  assign- 
ment to  the  plaintiff;  and  the  latter  is  entitled  to  recover. 

Parke  J.  At  common  law,  the  landlord  was  entitled 
to  sell  the  goods  of  the  tenant  for  all  the  rent  due. 
That  right  can  only  be  cut  down  by  the  statute.  It 
enacts,  that  no  distress  made  and  levied  after  the  arrest 
shall  be  available  for  more  than  a  year's  rent.  Here 
the  distress  was  made  before  the  arrest  of  the  insolvent 
debtor.  It  is  not  a  case,  then,  within  the  words  of  the 
act  The  common  law  right,  therefore,  of  the  landlord,  is 
not  affected  by  it,  and  he  was  entitled  to  sell  the  goods  dis- 
trained, to  a  sufficient  amount  to  satisfy  the  whole  r^it 

Taunton  J.  I  think  the  opinion  delivered  by  the 
learned  Judge  at  the  trial  was  correct.  The  statute  says, 
that  no  distress  made  and  levied  after  the  arrest,  &c. 

(a)  Notley  f.  Buck,  SB.iC  16a 

shall 
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shall  be  available  for  more  than  a  yearns  rent.  To  bring 
a  case  within  that  provision,  the  distress  must  be  made 
after  the  arrest.  Here  it  was  made  before  the  arrest  of 
the  insolvent:  and  if  it  was  once  rightfully  made,  this 
is  analogous  to  the  case  of  an  execution  issued  before  an 
act  of  bankruptcy,  on  a  judgment  obtained  in  the  ordi- 
nary way;  and  in  such  case,  if  the  goods  be  seized 
before  the  act  of  bankruptcy,  the  execution  may  be  com- 
pleted by  the  sale  of  goods  afterwards ;  though  in  the 
case  of  a  judgment  by  default,  confession  or  nil  dicit,  it 
would  be  otherwise,  but  that  is  by  reason  of  an  express 
provision  by  statute.  So,  here,  the  distress  having  been 
made  before  the  arrest,  the  landlord  was  entitled  to  sell 
afterwards. 


1832. 

Whav 

agamsi 

The  Earl  of 

EURIUOMT. 


Patteson  J.  The  statute  applies  to  cases  where  the 
distress  is  made  and  levied  after  arrest  of  the  insolvent. 
Here  it  was  made  before.  I  doubt  whether  the  word 
leoied  has,  in  this  statute,  any  meaning  different  from 
the  word  made.  The  21  Jac.  1.  c.  19.  5.  9.  enacts,  *^  that 
all  creditors  having  security  for  their  debts  by  judgment, 
&C.,  whereof  there  is  no  execution  or  extent  served  and 
execoted  upon  any  of  the  lands,  &c.  of  the  bankrupt, 
before  he  shall  become  bankrupt,  shall  not  be  relieved 
upon  any  such  judgment,  &c.,  for  more  than  a  rateable 
part  of  their  debts,  &c.  with  the  other  creditors  of  the 
bankrupt''  Now  it  has  been  held  that  the  words  served 
and  executed  have  the  same  meaning ;  and  that  an  exe- 
cution commenced  by  seizure  before,  but  not  finished  till 
after,  the  act  of  bankruptcy  is  committed,  was  served  and 
executed  within  the  meaning  of  the  statute  (a). 

Rule  refused. 


(a)  See  PkS^  ▼.  TAomiofif  3  Lev,  192.,  and  GUa  t.  Grwetf  6  Bm^, 

14a 
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Tuesday,         DoE  dcm.  Maroaret  aod  Jane  Dalton  against 
^'^'  ^^-  Jones  and  Another. 


A  private  p^  JECTMENT  for  premises  at  Swansea.    At  the  trial 

was  derailed  before  Alderson  J.,  at  the  last  Summer  assizes  for 


hjleul,  wv^*  Glamorganshire^  it  appeared  that  this  action  was  grounded 

naot'to  rcMlr'  ^^  *  forfeiture,  said  to  be  incurred  by  breach  of  cove- 

andkeepm  ^  nant  in  a  lease.    The  premises,  a  dwelling-house,  garden, 

raises,  and  aU  g^^.  were  demised  to  the  defendant,  Jones^  for  forty  years 

such  build- 
ings, improYe-  from  Lady  Day  1819,  at  a  rent  of  SO^  which  the 

ments,  and  .11 

additions  as  lessee  Covenanted  to  pay,  and  also  toVepau*  and  keep 

should  be  made  •     j    o        ^i_  j  j  •  i_ 

thereupon  by  repaired,  &c.  the  messuage,  garden,  and  premises,  by 

ingtheten^  the  indenture  of  lease  demised,  *^  together  with  such 

S^r^ni^t  buildings,  improvements,  and  additions  whatsoever,  as 

case  of  breach  ^^  ^jjy  ^jn,g  durini?  the  Said  term  should  be  erected, 

of  covenant.  ^^  o 

The  lessee  get  up,  or  made  by  him,  the  said  Thomas  Jones,  his  exe- 

changed  the 

lower  windows  cutors,  &c.  thereupon ; "  that  it  should  be  lawful  for  the 

into  shop 

windows,  and  Icssor  (under  whom  the  lessors  of  the  plaintiff  claimed) 

doorway"mak-  to  enter  and  view  the  premises ;  and  that  in  case  any 

^^  difoent^  defects  or  want  of  reparation  of  the  said  premises  or  any 

fmero^"  m!  P""^  thereof  should  be  there  found,  the  defendant,  his 

tition  of  the  executors,  &c.  should,  on  notice  thereof  in  writings  cause 

uouse  * 

Held,  that  the  Said  premises  to  be  forthwith  well  and  substantially 

no  forfeiture 

was  incurred,  repaired  or  amended  in  all  things.     The  only  other 

covenant  being  Covenants  on  the  lessee's  part  were,  not  to  assign  without 

wn-^^^Md  license,  and  to  deliver  up  the  premises  at  the  expiration 
t^he^teims*^'  of  the  term,  in  good,  substantial,  and  tenantable  repair 

Aat*add^n  *°^  Condition.  Proviso  for  immediate  re-entry,  if  the  rent 

and  improve-  should  be  unpaid  for  twenty-one  days,  or  if  the  lessee 

ments  were  to  >r  <f 

be  made.  sbould  not  observe  and  perform  all  his  covenants.     Until 

J/  ^(Kc.^^/f,  January 
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January  18S3,  the  hoase  was  private,  and  occupied  as  a        1832. 
lodging-iiouse.    The  defendant,  %hne^  then  took  down        *"""" 
part  of  the  house-front,  next  the  street,  and  converted       Daltow 
the  lower  portion  of  the  premises  on  that  side  into  a        Jomes. 
shop,  and  exhibition  room  for  pictures.    The  old  win- 
dows, iHiich  were  of  the  form  usual  in  private  houses  of 
that  descriptioB,  imd  about  four  feet  six  inches  wide,  and 
five  feet  high,  were  taken  away,  and  shop  windows  put 
in,  measuring  about  eight  feet  in  width  by  six  in  height.   % 
On  the  inside,  a  partition  on  the  ground-floor  was  broken 
through,  a  new  door  made  in  it,  and  an  old  one  stopped 
up.     The  work  was  done  well,  and  with  good  materials. 
Notice  in  writing  was  given  to  the  plaintifi^,  during  these 
proceedings  (but  not  attended  to  by  him),  to  repair,  and 
not  to  alter  the  premises.    Alderson  J.  was  of  opinion, 
that  no  breach  of  covenant  was  proved,  and  directed 
a  nonsuit,  but  gave  leave  to  move  that  a  verdict  might 
be  entered  for  the  plaintiff. 

Whiicombe  now  moved  accordingly.  The  alterations 
made  by  the  defendant  were  a  breach  of  the  covenant 
to  repair.  Doe  dem.  Vickery  v.  Jackson  (a).  [Pattesan  J. 
In  that  case  the  door  was  made,  not  in  an  internal  par- 
tition, but  in  a  wall  between  two  houses.  Parke  J.  The 
covenant  relied  upon  here,  contemplates  the  making  of 
improvements.]  But  not  altering  the  whole  character 
of  the  premises.  The  improvements  must  be  considered 
with  reference  to  the  nature  of  that  which  is  the  subject 
matter.  It  cannot  have  been  the  meaning  of  the  parties, 
that  a  private  house  should  be  turned  into  a  shop. 
[Parte  J »     If  the  defendant  had  sold  goods  on  the 

(a)  2Siark.N:  P.  293. 

premises,  •  "• 
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18S2.       premisesi  that  would  not  have  been  a  breach  of  any 

■  covenant;   the  only  question  therefore  is,  whether  a 

Dalton'      forfeiture  be  incurred,  under  this  lease,  by  merely  en* 

JoKn.        Ic^rging  the  windows  and  opening  a  new  door  in  the 

house.]    The  parties  cannot  have  contemplated  as  an 

improvement,  the  doing  of  acts  which  the  law  considers 

waste.     In  Vin.  Abr.  Waste^  D.  pi.  19.,  it  is  said,  that 

^*  If  a  lessee  flings  down  a  wall  between  a  parlour  and  a 

.   chamber,  by  which  he  makes  the  parlour  more  large, 

it  is  waste,  because  it  cannot  be  intended  for  the  benefit 

of  the  lessor,  nor  is  it  in  the  power  of  the  lessee  to 

transpose  the  house  (a)." 

Parke  J.  That  does  not  apply  to  a  lease  like  this, 
which  contemplates  '^  improvements  and  additions,"  and 
only  provides  against  non-repair,  which  is  permissive 
waste.  Under  such  a  lease  can  it  be  said  that  a  valuable 
house  was  to  be  kept  in  precisely  the  same  condition 
for  forty  years  ?     I  think  the  nonsuit  was  right. 

Taunton  J.  I  am  of  the  same  opinion.  This  case 
is  the  same  as  if  there  had  been  an  express  contract 
for  the  liberty  to  make  improvements,  which  at  common 
law  would  have  been  waste :  here  the  contract  is  implied. 
There  is  no  stipulation  against  waste,  except  by  the 
covenant  to  repair :  and  I  ani  clearly  of  opuiion  that 
enlarging  the  windows  and  opening  a  door,  as  here 
proved,  did  not  amount  to  a  breach  of  that  covenant, 
the  efl^t  of  which  was  merely  that  the  tenant  should 
supply  the  ordinary  wear  and  tear  of  the  premises. 

(a)  Cited  from  XigUwey,  37  5.,  where  a  former  decision  of  thii  point, 
in  the  nmc  case,  it  referred  to,  Year^  10  If.  7.  /.  2.  $  but  a  distinction  it 
there  taken  as  to  Apmrtitton. 

Patteson 


r^•^ 
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Patteson  J.    This  was  nothing  more  than  the  ordi-  1632. 

nary  covenant  to  repair;   I  think  no  forfeiture  was  — — 

incurred  under  the  lease*  Daltoh 

Rule  refused.  Joim. 


Butcher  and  Another  against  Harrison  and  2Vi«e%, 

^  Abo.  6tb. 

Another. 
*r\EBT  by  the  plaintiffi  as  assignees,  under  the  in-  TheMrigneci  /cA.^t./^'* 

^^       .  of  an  imolf  ent 

solTent  act,   of  the   defendant   Harrison's  estate,  debtor  are 
The  declaration  stated  that  the  defendant,  Anna  Louisa  gS^t^**  witb- 
Harrisonj  was  entitled  to  and  interested  in  certain  lands,  ofSeacT""*^ 
kc  of  the  yearly  value  of,  &c.  and  was  indebted  to  the  ^Lj^foj^ 
plaintifl^  Butcher^  in  the  sum  of  80/.,  and  to  other  per-  "*•"»  ^^    _ 

TeyancM,  ftftd 

tons  in  divers  other  sums;  nevertheless,  that  the  de-  may  recover 

the  penalty 

fendants  well  knowing  the  premises,  of  their  malice,  thereby  giveoy 
fraud,  &C.,  were  parties  to  a  fraudulent  conveyance  of  loivent  and 
the  taid  lands,  &c.  from  the  said  A.  L.  H.  to  Edward  ^  ^  wT* 
Harrold  (the  other  defendant)  by  lease  and  release,  for  '^'onTftaudu- 
a  pretended  consideration  of  500/.  in  the  said  convey-  ^J^JJ^^*^ 
ance  stated  to  have  been  paid,  to  the  intent  to  hinder  offending 

^       '  paruci  forfeit 

and  defraud  A.  L.  H!s  creditors  of  their  just  debts ;  (by  lect.  s.  of 
wbidi  conveyance  the  defendants,  after  the  said  A.  L.  H.  jear*M  yalue  of 

the  tttatff  but 

became  an  insolvent  debtor,  did  wittingly  and  willingly  not  the  con- 

•  ••—  .»  t/>         Bideration 

pot  in  ure,  avow,  maintain,  &c.  to  the  intent  t)efore  moneynained 
stated,  contrary  to  the  statute ;  whereby  an  action  had  |J^^|^^^^ 
aocmed  to  the  plaintiffs  as  such  assignees,  (being,  as    j  /^^  ^  y^^ 
soch  assignees  as  aforesaid,  the  parties  grieved  by  the 
aaid  fraodalent  conveyance,)  to  demand  and  have,  for 
the  king  and  for  themselves  as  such  assignees,  &c.  of 
and  from  the  defendants,  being  the  parties  thereto,  one 
year's  value  of  the  lands,  amounting  to^  &c.,  ^*  and  also 
Vol.  IV.  K  the 
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tie  said  sum  of  500/.,  being  the  said  sum  of  money  con-- 
tained  in  tiie  said  conveyance  as  aforesaid.'*  Plea,  nil 
debent.  At  the  trial  before  Bosanquet  J.,  at  the  Stafford 
Sammer  assizes  1832,  evidence  was  given  in  support  of 
the  averments  in  the  declaration,  and  the  plaintiffs  had 
a  verdict  for  150/.  as  the  annual  value  of  the  land,  and 
500/.  as  the  sum  contained  in  the  conveyance. 


Curwood  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  the  judgment  arrested. 
This  is  a  declaration  on  the  statute  13  ^iz.  c.  5.  (a),  for 
It  penalty  in  respect  of  a  fraudulent  conveyance;  and  the 
plaintiffs  say  that  they  claim,  being,  as  assignees  of  an 
insolvent,  by  whom  the  conveyance  was  made,  **  the 
parties  grieved  "  thereby.  But  assignees  of  an  insolvent 
who  has  made  such  a  conveyance,  are  not  '*  grieved '' 
thereby,  within  the  meaning  of  the  act :  they  cannot,  as 
representatives  of  one  party  to  such  conveyance,  sue  the 
other  for  penalties.  And  further,  the  forfeiture  given 
by  the  act  is,  ^^  one  year's  value  of  the  said  lands,"  &c.. 


(a)  The  act  it  stated  in  tecL  1.  to  be  for  the  aToiding  of  frauduleot 
conTejrancea,  &c.  ai  weU  of  lands  ai  of  goods,  devised  and  oontriTed  to 
dclajy  hinder,  or  defraud  creditors  and  others  of  their  lawful  actions, 
debts,  &C.  It  b  therefore  enacted  in  sect.  S.  that  all  and  every  bargain 
and  conveyance  of  lands,  goods,  and  chattels,  &c.  and  all  and  everj  bond 
made  to  or  for  any  intent  or  purpose  before  declared,  shall  be,  (only 
as  against  the  persons  thereby  hindered,  delayed,  and  defrauded,)  utterly 
void.  And  sect.  3.  enacts,  that  the  parties  to  such  fraudulent  conveyance, 
bonds,  &c.  who  at  any  time  after  &c.  shall  wittingly  and  willingly  put  in 
ure,  avow,  maintain,  justify,  or  defend  the  same  as  true  or  made.bonA 
fide,  **  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 
said  lands,  tenements,  and  hereditaments,  leases,  rents,  commons,  or 
other  profits,  of  or  out  of  the  same ;  and  the  whole  value  of  the  said 
goods  and  chattels ;  and  also  so  much  money  as  are  or  shall  be  contained 
in  any  such  covinous  and  feigned  bond;"  one  moiety  to  the  Queen,  tb« 
Mhcr  «*to  fbc  party  or  partiM  grieved"  by  such  firaudulent  conveyanot, 
bond,  &C9 

<<and 
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and  the  whole  value  of  the  said  goods  and  chattels;        1832. 
and  also  so  much  money  as  are  or  shall  be  contained  in      ^ 
any  such  covinous  and  feigned  bond;"  that  is,  where        Hfxwtt 
land  is  fraudulendy  conveyed,  one  year's  value  of  the 
land  shall  be  forfeited ;  where  goods,  the  value  of  the 
goods ;  and  where  a  bond  is  given,  the  sum  of  money 
named  in    the   bond:    but    here    the    plaintiffs    have 
claimed  in  their  declaration,  and  have  recovered,  both  a 
year's  value  of  the  land  and  also  the  consideration 
money  mentioned  in  the  deed  of  lease  and  release* 
They  were  only  endded  to  150/. 

Per  Curiam  (a).  We  have  no  doubt  that  the  as- 
signees were  parties  grieved  within  the  statute,  being 
the  persons  who,  but  for  the  fraudulent  conveyance, 
would  have  been  endded  to  seize  the  lands  by  due 
process  of  law.  As  to  the  other  point,  the  act  declares 
diat  the  money  contained  in  any  such  covinous  and 
feigned  bond  shall  be  forfeited,  but  not  the  consideration 
named  in  any  fraudulent  conveyance.  There  will, 
therefore^  be  a  rule  to  shew  cause  why  the  damages 
dioald  not  be  reduced  to  150/.     But, 

£.  F.  Richards^  for  the  plaintifi,  consentmg,  the  rule 
fcr  sodi  reduction  was  forthwith  made 

Absolute. 

(a;  Parity  Taunionf  and  PatU99n  Jtt 
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Wednnda^,      Edward    Lytton    Bulwer,    Esquirc,    against 

HoRNE,  CoSTAR,  and  Others. 

Inaasumptit        A  SSUMPSIT  against   the  defendants,  carriers,  for 

on  a  tpecial  -       XX 

contract,  and  not  conveving  the  plaintiff  to  Cheltenham  according 

for  money  had 

and  received,      to  an  agreement  which  was  specially  stated.     Money 

&c.  defendant 

pleaded  the  counts.     Plea,  the  general  issue,  except  as  to  IZ.,  part 

and^the"*'  ^^  ^^  sums  claimed  in  the  third  and  subsequent  counts 

eounuTtender  ^^^  common  counts),  and  as  to  that  a  tender.     Issue 

«nd  he  paid  thereon.     At  the  trial  before  Parke  J.,  at  the  sittings  at 

money  mto  ^ 

Court,  upon  a  Westminster  during  last  Hilary  term,  it  appeared  that 
common  form,    the  plaintiff  had  paid  a  deposit  of  1/.  for  a  place  in  the 

not  applying  in  i        i  i  i. 

terms  to  any  mail  to  Cheltenham^  the  defendants  engagmg,  as  they 
count:  Held,  ^^d  Conditionally,  but  as  the  plaintiff  alleged  absolutely, 
mrat'coulcTnot  ^°  convey  him :  at  the  time  appointed  the  mail  was  full, 
excb'^"d*  to  ^^^  ^^^  plaintiff  proceeded  in  a  chaise  and  brought  this 
^^  h-"h**  **  action  to  recover  the  expenses.  The  jury  were  of  opi- 
tender  was         nion  that  the  contract  was  conditional  only,  but  it  ap- 

pleaded,  but '~ -  ■         .  — ~/  ~~~~~*; 

that  it  applied     peared  that  the  defendants,  on  pleading  a  tender,  had, 

to  the  whole 

declaration,  and  by  mistake,  obtained  a  rule  of  Court  in  the  common 

special  contract,  ^orm,  for  paying  \L  into  Court  generally,  and  not  upon 

/   (pfKfS    Ax? A      the  particular  counts  to  which  the  tender  was  pleaded; 

aad  the  money  was  so  paid  in.  No  entry  of  payment 
was  made  on  the  margin  of  the  paper-book.  It  was 
contended  for  the  plaintiff  that  this  general  payment 
must  be  considered  an  admission  of  the  special  contract 
stated  in  the  first  two  counts ;  and  Parke  J.,  being  of 
that  opinion,  directed  a  verdict  for  the  plaintiff  f(Mr5iL, 
giving  leave  to  move  that  a  nonsuit  might  be  entered. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

F,  Pollock 
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F.  Pollock  and   Hossins  now  shewed   cause.     The        1832. 


'toto 


BULWXR 


learned  Judge  decided  rightly,  and  when  a  mistake  like 
this  is  made,  the  party  must  abide  by  the  consequences.        ^amu 
It  has  been  so  held  in  a  case  where  money  was  errone- 
ously paid  into  Court  on  a  declaration  upon  a  policy  of 
insurance  (a). 


Sir  James  Scarlett  and  Cur  wood  contra.  The  pay-* 
ment  into  Court  upon  this  rule  was  not  a  conclusive 
admission,  but  capable  of  being  explained.  It  is  true 
that  such  payment  under  a  rule  of  Court  in  an  ordinary 
case  where  the  general  issue  is  pleaded,  is  a  conclusive 
admission  that  something  is  due,  and  that  an  action  lies 
on  every  count.  But  on  a  plea  of  tender  that  is  not  so. 
The  plea  states  that  the  party,  at  a  certain  time,  ten- 
dered a  part  of  the  sum  claimed  in  certain  counts  of 
the  declaration,  and  has  ever  since  been  and  still  is 
ready  to  pay  it,  and  that  he  now  brings  it  into  Court 
ready  for  the  plaintiff  if  he  will  accept  it  In  support 
of  this  last  averment  the  money  is  paid  in,  and  the  rule 
of  Court  is  the  evidence  of  the  payment.  If  the  IL 
were  not  paid,  the  defendant  must  fail  on  that  plea. 
The  general  inference,  therefore,  does  not  arise,  as  in 
otlier  cases,  that  the  payment  applies  equally  to  the 
whole  declaration.  The  plaintiff  cannot  understand  it 
so,  and  such  a  construction  would  be  contradictory  to 
the  record.  There  is  no  case  in  which  it  has  been 
adopted.     To   make   the  payment  here  applicable  to 

(a)  Alluding  probaUy  to  Andrews  ▼.  Palsgrave,  9  East,  325.  The 
defenduit  there  obtained  leave  to  amend  his  rule  for  paying  money  into 
Coort^  and  to  go  to  a  new  trial  on  payment  of  costs ;  but  in  the  present 
caae  oo  application  of  that  kind  could  be  made,  the  damages  being 
bdow  20L 

K  3  the 
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18S2.        the  whole  declaration,  1/.  ought  to  have  been  paid  in 
upon  the  counts  to  which  the  tender  is  pleaded,  and 
againti        another  like  sum  on  the  remaining  ones. 

t 

Parke  J.  I  have  always  understood  that  payment 
of  money  on  a  rule  of  Court  was  deemed  a  conclusive 
admission.  I  yield  to  the  objection  with  reluctance,  but 
1  think  we  must  decide  that  money  paid  in  as  this  was, 
is  paid  upon  the  special  as  well  as  the  general  counts, 
and  has  the  effect  of  an  admission  on  both.  It  is  said 
this  was  a  mistake;  but  the  defendant  might  have 
availed  himself  of  it  if  he  had  failed  on  the  plea  of 
tender;  for,  in  that  case,  if  the  plaintiff  had  only  proved 
a  loss  of  1/.  incurred  by  him  through  the  default  com- 
plained of,  the  defendant  would  have  had  a  verdict,  and 
bis  costs  subsequent  to  the  bringing  of  the  money  into 
Court.  As,  then,  he  would  have  benefited  by  the  error 
in  that  case,  he  must  suffer  by  it  in  the  event  which  has 
occurred. 

Taunton  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion,  though  I 
come  to  the  conclusion  reluctantly.  This  is  clearly  a 
blunder,  but  the  par^  making  it  must  suffer  the  con- 
sequence. 

Rule  discharged. 
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1839. 


The  King  agatnst  Llotd,  Burnell,  and       Tkurtda^^ 

^  .  y^n.  8th. 

Others. 


A  N  indictment  against  these  parties  for  conspiracy,  By  the  act 

-^  ,    .  J  .  .         .  .  J  ^     /      11G.4.& 

being  removed  by  certiorari,  was  tned  at  the  last  i  ir.4.  era 
Ycrik  assizes,  on  the  civil  side,  before  Parke  J.    The  torM^^^ 
defendants,  LUnfd  and  Bumell,  were  convicted    and  "^"^^^ 
sentenced,  at  the  same  assizes,  to  eighteen  months'  im-  ?V^^  record, 

'  °  judgment  maj 

prisonment.    John  Williams  (with  whom  was  Alexander)  be  pronounced 

at  the  easfwiy 

now  moved  for  a  new  trial,  on  the  ground  that  the  and  shall  ha?e 

the  effect  oFa 

verdict  was  against  evidence.     The  Court  having  refused  judgment  of 
a  rule  nui,  WiUiams  then  moved  for  a  rule  to  shew  cause  above,  uoIch 
why  the  sentence  should  not  be  amended,  pursuant  to  ii,^  s^tix 
the  statute   11   G.  4.   and    1  W.  4.  c.  70.  s.  9.  (a),   by  ^^f^^ 
diminishing  the  punishment.    In  support  of  this  motion  ^^%*^^ 
affidavits,  sworn   by  the  defen^l^nts  respectively,  were  f«»««<'wv<*« 
pot  in  and  read,  vindicating  tVeir|conduct  on  the  merits  A  defendMton 
Of  the  case;  stating  hardships  to  which  they  had  been  having  been 

sentenced  at  the 
t '  asdaes,  cannot 

fa)  Which  enacts,  "  That  upon  all  trials  for  felonies  or  misdemeanors  apply  to  the 

upoo  any  recofd  of  the  Court  of  King's  Bench,  judgment  may  be  pro-  S^""*^!^"** 

BOOBoed  during  the  sittings  or  assises/ by  the  Judge  liefore  whom  the  ^  diwumtkmg 

nrdiet  shall  be  taken,  as  well  upon  the  person  who  shall  have  suffered  tht  punitkimemi, 

jadgatmt  by  default  or  confession  upon  the  same  record,  as  upon  those  ^S^^'*""^ 

who  shall  be  tried  and  convicted,  whether  such  persons  be  present  or  not  mitigation,  or 

in  Comrt*  exccptiog  only  where  the  prosecution  shall  be  by  information  without  shew- 

iled  by  leave  of  the  Court  of  King's  Bench,  or  such  cases  of  informations  Iji^'jc^^* 

fled  by  his  Majesty's  Attorney  General,  wherein  the  Attorney  General  the  sentence, 

shall  pr^  that  the  judgment  may  be  postponed;  and  the  judgment  so  or  some  maitff 

proBoonced  shall  be  indorsed  upon  the  record  of  Nisi  Prius,  and  afker-  ^^  |^       |^ 

wwds  entered  upon  the  record  in  Court,  and  shall  be  of  the  same  force  addund  at  th« 

and  effect  as  a  judgment  of  the  Court,  unless  the  Court  shall,  within  six  eisiaes. 

d^s  after  the  commencement  of  the  ensuing  term,  grant  a  rule  to  shew 

cttne  vrby  a  new  trial  should'not  be  had  or  the  judgment  amended.' 


•t 


K  4  subjected 
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18S2.        subjected  by  the  prosecutiony  and  alleging  ill-health, 
poverty,  and  the  condition  of  their  families,  as  grounds 
agauut        for  a  mitigation  of  the  sentence* 


Lloto. 


Denman  C.  J.  These  affidavits  do  not  shew  any 
thing  which  would  have  been  likely  to  induce  a  judge 
at  the  assizes  to  pass  a  milder  sentence.  And  it  is  im- 
portant it  should  be  understood,  that  defendants  are  not 
enabled  by  this  statute  to  take  the  chance  of  a  light  sen- 
tence at  the  assizes,  and  afterwards,  if  they  think  proper, 
come  to  this  court  to  amend  the  judgment 

Parke  J.  I  am  of  the  same  opinion.  The  affidavits 
are  not  such  as  would  have  induced  me  to  pass  a  lighter 
judgment.  To  ground  a  motion  of  this  kind,  the  party 
ought  to  point  out  some  essendal  defect  in  the  sentence 
otherwise  we  should  lose,  and  not  gain,  by  the  enact- 
ment of  the  late  statute:  for  after  sentence  had  been 
passed  at  the  assizes,  we  should  still  be  called  upon,  in 
a  number  of  cases,  to  hear  the  report  of  the  trial,  affi- 
davits, and  speeches  of  counsel,  in  this  court,  as  the 
practice  was  before  the  act. 

Taunton  J.  concurred. 

Patteson  J.     It  happens   here  that  the  affidavits 

contain  nothing  which  could  induce  a  mitigation  of  the 

sentence.     But  if  this  were  otherwise,  I  think  the  parties 

would  be  bound  to  shew  why  they  did  not  suggest  that 

matter  at  the  assizes. 

Rule  refused  (a}w 

(a)  As  to  the  practice  with  reipect  to  affidavits  in  mitigation  at  tber 
assiiei,  see  Rex  ▼.  Cox,  4  Car,  f  P'  5<0. 
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1832. 


Doe  dem.  Thompson  against  Lediard.         Friday, 

EJECTMENT  for  toll-houses  and  toll-gates.     At  By  a  local  mm- 
pike  act  certain 

the   trial  before  Littledale  J.,   at    the   Gloucester  tolls  were 

,  ,  made  subject  to 

Spring  assizes  1832,  a  verdict  was  found  for  the  plaintiff  the  payment  of 

.  -     ...  .-It     nioniet  bor- 

witn  liberty  to  move  to  enter  a  nonsuit,  and  on  such  rowed  and  to 
motion  the  Court  directed  a  special  case  to  be  stated,  theivupon. 
The  case  was  in  substance  as  follows :  —  mntld^awt- 

Bj  statute  6  G.  4.  c.  cxlvii.,  for  improving  part  of  the  *^^°^^^ 
road  from  Cheltenham  to  Gloucester j  &c.,  certain  tolls  form  given  by 

the  general 

thereby  granted  were  made  subject  to  the  payment  of  turnpike  act 
monies  borrowed  on  the  credit  of  former  tolls,  and  to  «.  si.  convcy- 
be  borrowed  on  the  tolls  granted  by  that  act,  without  cmditor  such 
preference  among  the  creditors  in  respect  of  priority  of  £i^i2l^Jl,Jd 
nortgages,  &c.     By  statute  9  G.  4.  c.  ix.,  for  making  a  J^^  tofc^ 
branch  road  to  communicate  with  the  former,  it  was  «» the  money 

advanced  by 

declared  that  the  former  act  (except  such  parts  as  were  b>m  bore,  or 

should  bear  to 

then  varied,  altered,  or  repealed,)  should  be  as  valid  and  the  whole  sum 
efiectual  for  carrying  this  act  into  execution  as  if  re-  become  due  on 
enacted  therein ;  and  certain  tolls  were  granted  on  the  By  a'subsei^' 
branch  road,  to  be  applied  like  the  former  tolls,  and  mddnffanew 
were,  by  section  10.,  made  liable  to  all  the  debts  in-  branch  road. 

^      J  ^  the  former  act 

corred  on  the  credit  of  those  tolls.     By  section  11.  it  wm  continued, 

^  and  certain 

was  nevertheless  provided   as   follows :  —  ^*  That  all  tolls  were 

granted  in  re- 
spect  of  the 
new  branchy  to  be  applied  like  the  former,  and  to  be  subject  to  the  debts  incurred  on  the 
credit  of  the  former  tdls ;  and  it  was  enacted,  that  all  monies  due  on  such  credit  should  be 
entitled  to  **  a  preference  and  priority  of  charge  and  payment'*  before  any  monies  advanced 
under  thb  act,  for  making  the  new  branch. 

On  ejectment  for  the  tolls  and  toll-houses  by  the  holder  of  a  mortgage,  (framed  like  the 
farmer  ones,)  for  monies  lent  to  complete  the  branch  road :  Held,  that  the  words  **  priority 
of  charge,"  did  not  prevent  this  mortgagee  from  acquiring  a  legal  estate  in  the  subjects 
mortgaged,  and  that  he  might  recover  the  toll-houses  and  gates  in  ejectment,  (pursuant  to 
3  G.  4.  c  126.  «.  49.)  only  remaining  accountable  to  the  other  mortgagees  for  such  portion 
of  the  tolls  ns  tbcy  were  entitled  to  in  respect  of  their  advances. 

such 
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1832.  such  monies  as  are  now  dae  and  owing  on  the  credit 
of  the  said  tolls,  and  also  all  such  other  monies  as 
Tbompmit  may  hereafter  be  borrowed  or  raised  for  the  mak- 
ing or  completing  the  several  branches  of  road  autho- 
rized to  be  made  by  virtue  of  the  said  last-mendoned 
act  (of  6  G.  4.)f  with  the  interest  on  all  such  monies 
respectively,  shall  have  and  be  entitled  to  a  preference 
and  priority  of  charge  and  payment^  to  and  before  any 
sum  or  sums  of  money  to  be  advanced  by  any  person  or 
persons  on  the  credit  of  the  tolls  granted  by  the  said 
last  mentioned  act  or  by  this  act,  for  the  purpose  of 
making  or  completing  the  new  branch  of  road  hereby 
authorized  to  be  made  as  aforesaid,  and  for  erecting  a 
toll-gate  and  toll-house  thereon,  and  to  and  before  the 
interest  on  such  last-mentioned  sum  or  sums."  This 
arrangement  had  been  consented  to  before  the  passing 
of  the  act,  by  the  lessor  of  the  plaintiff,  a  person  mate- 
rially interested  in  the  making  of  the  branch  road,  and 
who,  at  the  same  time,  agreed  to  advance  money  for  the 
undertaking. 

The  branch  road  was  made,  and  a  toll-house  and 
toll-gate  erected  thereupon,  pursuant  to  the  last-men- 
tioned act ;  and  the  trustees  under  the  two  acts,  having 
borrowed  2700/.  of  the  lessor  of  the  plaintiff,  granted 
him,  for  the  purpose  of  securing  the  same,  twen^'-seven 
mortgages,  in  the  form  given  by  the  general  turnpike 
act  3  G.  4.  c.  126.  5.  81.,  and  in  each  of  which  the  mort- 
gagors (therein  named  as  trustees  for  executing  the  two 
first^mentioned  acts,  the  titles  of  which  were  recited), 
in  consideration  of  100/.  advanced  by  him  towards  de- 
fraying the  expense  of  the  branch  road,  granted  and 
assigned  to  him,  his  executors,  &&,  such  proportion  of 
the  tolls  arising  and  to  arise  on  the  said  road,  and  the 

roads 
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xotds  authorised  by  the  said  acts  to  be  madC)  and  the       18S9. 
Udl-gates  and  toll-houses  thereon,  as  1002.  did  or  should     _^_  . 

Dos  CMBb 

bear  to  the  whole  sum  due  or  to  become  due  on  the     TvoMnoir 

security  of  the  said  tolls;  to  have,  hold,  and  take  the 

said  proportion,  Stc.  for  and  during  the  residue  of  the 

term  Sar  which  the  udd  tolls  were  granted,  unless  the 

said  sum  of  1002.,  with  5  per  cent  interest,  were  sooner 

paid.    At  the  dme  of  making  these  mortgages,  there 

was  and  still  is  due  to  other  creditors  entitled  to  the  pre* 

ference  given  by  9  G.  4.  ^.  ix*  s.  1 1.,  the  sum  of  ITyOOO/l, 

secured  to  them  respectively  by  mortgages  on  the  tolls, 

tolUiouses,  and  toU-gates,  in  the  same  farm  as  those 

held  by  the  lessor  of  the  plidntiff.    The  yearly  income 

of  the  tolls  is  not  sufficient  to  yield  anything  to  the 

lessor  of  the  plaintifF,  after  paying  for  necessary  repairs, 

and  the  interest  due  to  prior  creditors.    The  defendant 

was  at  the  date  of  the  demise,  and  still  is,  in  possession 

of  the  toll«gates  and  tollhouses.    This  case  was  now 

tigued  by 

Mauk  for  the  lessor  of  the  plaintiff  This  action  is 
well  brought  under  section  49.  (a)  of  the  general  turn- 
pike act,  3  G.  4.  e.  126,  notwithstanding  the  preference 
given  by  9  6. 4.  e.  ix.  s.  11.  to  debts  incurred  on  the 

(m)  Bj  which,  '*  If  any  mortgagee  of  tolls,  toU-gatcs,  &c.  thall  Mtk 
lo  obtain  poMewion  of  the  toU-gatas,  &c.  in  order  to  pay  himielf  tha 
principal  ummmj  and  intaicit,  or  any  part  thereof  doe  to  him,  it  ihall  ba 
CMMpatant  lor  him,  aa  laaor  of  the  plaintiff,  and  upon  hie  demise  only, 
and  without  uniting  in  such  demise  tha  other  mortgagaea  of  the  said  toUa 
and  premiies,  to  obtain  snch  posseaion;  but  sodi  person  who  shall 
obtain  the  posiSBiion  thereof,  shall  not  apply  the  toUa  which  mej  con- 
sequently bo  received  by  him,  to  his  own  axdusiiro  uie  and  benefit,  bo  t 
to  and  Ibr  the  use  and  benedt  of  all  the  mortgifeea  of  the  said  premises, 
pari  pottH,  and  in  pioportioo  to  tha  seraral  fums  which  may  be  dna  to 
as  soch  mortgi^gecs." 

credit 
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18S2« 

Doi  dem. 
TBOMPaoir 


credit  of  the  former  tolls,  or  for  completing  the  branches 
of  road  mentioned  in  6  G.  4.  c»  cxlvii.     It  is  contended 
on  the  other  side,  that  there  is  no  legal  estate  in  the 
lessor  of  the  plaintiffy  because  the  other  creditors  have 
a  ^^  priority  of  charge  and  payment  :'*  but  although  they 
have  a  right  to  be  first  paid,  that  does  not  divest  him  of 
the  legal  estate  conveyed  to  him  by  trustees  under  an  act 
of  parliament ;  he  has  a  right  to  recover  what  is  now 
claimed,  and  the  application  he  may  be  bound  to  make  of 
the  tolls,  after  having  so  recovered,  cannot  alter  his  right: 
that  is  merely  matter  of  account  between  him  and  the 
prior  creditors.     The  same  view  was  taken  of  a  mort- 
gage of  tolls  and  toll-houses,  upon  which  there  were 
other  mortgages,  in  Doe  dem.  Banks  v.  Booth  (a).     It 
is  true  the  eleventh  section  of  9  G.  4.  c.  xth^  gives  the 
creditors  there  mentioned  a  priority  of  *'  charge  "  and 
payment;    but  the  word  *' charge"  is  satisfied  by  the 
application  of  the  tolls,  when  recovered,  to  the  payment 
of  their  mortgages  first    If  that  were  not  so,  the  present 
lessor  of  the  plaintifiT  could  never  recover,  as  long  as  a 
claim  to  any  amount  could  be  set  up  by  one  of  the  prior 
creditors.     \Parke  J.   That  is  only  the  inconvenience  to 
which  any  second  mortgagee  is  liable.}   The  question  is, 
whether  the  act  places  the  lessor  of  the  plaintiff  in  that 
situation. 


W.  J.  Alexander^  contrik.  If  the  lessor  of  the  plaintiff 
could  recover,  a  great  hardship  would  be  thrown  upon 
the  otlier  mortgagees.  The  party  who  first  lent  his 
money  on  one  of  these  mortgages  acquired  a  legal  estate 
in  the  whole  tolls,  toll-houses,  &c.  subject  to  two  con- 


(a)  2  9.  f  p.  219. 


ditions 
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ditions:  first,  the  divesting  of  the  estate  on  payment  of       1832. 
the  debt;  secondly,   the  abstraction  of  a  part  of  the      J~r 
security  in  &Tour  of  persons  subsequently  advancing      TaoMP«oir 
money  on  similar  mortgages.    The  value  of  the  interest      Lkpum. 
which  such  lender  acquired,  was  to  be  calculated  with 
reference  to  these  events:  but  according  to  the  claim 
now  advanced  on  the  other  side,  the  act  of  9  G.  4.  e.  ix. 
woiJd  entirely  alter  the  result  of  this  calculation.    The 
eleventh  section  appears  framed  with  a  view  to  prevent 
any  such  assumption,  for  it  retains  to  the  creditors,  who 
rank  first,  a  priority  of  charge  as  well  as  of  payment; 
the  word  charge  evidently  meaning  the  security  they  are 
to  have,  in  addition  to  the  right  of  being  first  paid :  and 
the  priority  of  charge  is  as  important  to  them,  as  the 
preference  given  in  respect  of  payment.     Unless  they 
had  both,  they  would  be  subject  to  the  very  inconveni- 
ence suggested  by  Lord  Eldan  in  Doe  dem.  Banks  v. 
Booth  (a).     *'  The  money  advanced  by  the  mortgagee 
would  be  very  ill  secured,  if  his  only  remedy  was  either 
an  iq>plication  to  the  vindictive  power  of  the  Court  of 
Kmg's  Bench,  or  a  suit  in  Chancery,  in  which  all  the 
other  mortgagees  must  be  made  parties."     The  lessor 
of  the  plaintiff  here  is  only  mortgagee  of  the  equity  of 
redemption,  and  has  no  legal  estate.     The  very  form  of 
bis  mortgage  shews  this,  for  it  refers  to  the  act  9  G.  4. 
c  ix.,  and  thereby  incorporates  the  eleventh  clause  as 
if  it  were  in  terms  set  out.     Section  49.  of  the  general 
tampike  act  must  not  be  understood  to  govern  the  pro* 
oeedings   on  all  mortgages  which   may   thereafter  be 
made;  a  new  act,  containing  a  specific  provision  like 
Aat  of  *9  G.  4.  c.  ix.  s.  11.,  may  control  its  operation. 

(a)  2  5.  {-  P.  234. 

And 
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ItM*  And  in  a  mortgage  made  since  that  statute,  whatever  be 
its  form,  the  demise  (as  was  said  in  Doe  dem.  Banh  ▼• 
Booth  (a) ),  can  only  operate  so  as  to  effectuate  the  act 
The  word  **  charge^"  in  this  act,  cannot  be  nullified  or 
passed  over,  and  must  be  taken  to  imply  *^  legal  estate.** 

Maulef  in  reply.  A  mere  conveyance  of  the  tolls  and 
uH^gUeM^  without  more^  woidd  deariy  have  entided  the 
lessor  of  the  plaintiff  to  the  legal  estate.  Is  that  r^^ 
altered  because  the  act  9  G.  4.  c.  ix.  adds  some  direction 
as  to  the  purpose  to  which  the  tolls  are  to  be  applied 
when  recovered  ?  IPatUson  J.  At  the  time  when  the 
act  passed,  there  was  a  legal  estate  outstanding  in  the 
other  parties.  Parke  J.  The  legal  estate  was  in  them, 
sutgect  to  be  opened  by  other  mortgages  granted  to  new 
creditors:  the  question  is,  whether,  under  the  present 
act,  it  is  so  opened  to  the  lessor  of  the  plaintiff?]  The 
mortgage  to  him  is  of  all  the  tolls  arising  and  the  toll- 
gates  and  houses  erected,  under  both  the  local  acts :  the 
cffisct  of  the  latter  act  was  to  throw  the  whole  together, 
and  make  all  the  mortgage  creditors  mortgagees  alike 
of  the  old  and  new  tolls. 

Dknman  C.  J.  It  appears  to  me  very  cleariy,  that 
in  thb  case  the  legal  estate  is  in  the  lessor  of  the  plaintiff 
Under  the  general  turnpike  act,  3  6. 4*  c.  126.  5. 81.,* 
and  the  act  of  6  6.  4.  e,  cxlviL,  the  trustees  were  un- 
doubtedly enabled  to  convey  to  him  such  proportion  of 
the  tolls,  toll-gates  and  toll-houses,  as  the  sum  advanced 
by  him  bore  to  the  whole  amount  due  or  to  become  due 
on  that  security.     But,  it  is  said,  the  subsequent  act, 

(a)  s  B.  4*  p.  9SS. 

9G.4. 
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9  G.  4.  c.  ix^  prevented  the  legal  estate  from  passing  to  18S2. 
him  under  such  mortgage,  by  the  preference  and  priority 
given  in  section  1  h  to  the  other  mortgagees.  It  is  indeed 
dear,  that  his  daim  as  mortgagee  of  the  tolls,  &c«,  in 
the  proportion  specified,  is  subject  to  the  priority  of  pay- 
ment, given  by  the  latter  act  to  the  other  mortgagees : 
but  I  do  not  apprehend  that  that  divests  him  of  the  legal 
estate.  If  the  l^slature  intended  to  vest  the  legal 
estate  in  the  other  creditors  and  not  in  him,  that  inten- 
tion  has  not  been  accomplished.  The  clause  gives  them 
a  priority  of  charge,  and  that  is  satisfied  if  the  lessor  of 
the  plaintiff  recovers  as  mortgagee,  for  the  purpose  of 
taking  the  .tolls  to  the  extent  of  that  proportion  which  b 
dne  to  him,  but  subject  to  account  with  the  other 
creditors  in  respect  of  their  previous  claims.  This 
acoonfa  with  the  view  which  was  taken  of  a  similar  case 
m  Doe  dem.  Banks  v.  Booth  (a).  Whatever  inconveni- 
ence may  be  incurred  if  the  other  parties  should  be 
eompdled  to  seek  relief  in  equity,  1  cannot  see  any 
thing  in  the  clause  referred  to,  to  prevent  the  legal  estate 
in  this  property  from  vesting  in  the  lessor  of  the  plaintiff. 

Parke  J.  When  the  act  9  6. 4.  c.  ix.  passed,  17,000/. 
bad  already  been  advanced  on  mortgage  of  the  tolls 
uider  the  act  6  G.  4.  e.  cxlvii.,  and  the  mortgagees  had 
a  legal  estate  in  them,  liable  only  to  be  divested  on  pay- 
ment ofwhsLt  they  had  advanced,  or,  to  a  certain  extent, 
by  the  advance  of  new  sums  on  similar  mortgage^  for  the 
purposes  of  the  then  existing  act.  Perhaps  on  the 
completion  of  the  road  to  which  that  act  related,  their 
l^gal  estate  was  indefeasible.     Then  the  question  is, 

(a)  SB.  4^  P.  819. 

what 
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1 832.        what  interest  the  present  lessor  of  the  plaintiff  took  under 
'     ~        the  tenth  and  eleventh  sections  of  9  G. 4,  e.ix*?    I  have 

Doi  dem. 

Thompsow     considerable  doubt  of  his  right  to  recover.   The  question 

ngainM 

Lboia&o.  turns  on  the  construction  of  the  words  '*  preference  and 
priority  of  charge  and  payment."  Perhaps  the  framer 
of  the  clause  did  not  himself  know  what  was  the  efiect 
of  these  words.  He  probably  meant  that  the  rights  of 
those  who  had  advanced  money  for  the  purposes  of  the 
former  act  should  not  be  affected  by  the  power  given  to 
charge  the  tolls  under  this :  but  they  certainly  are  affected 
by  another  mortgagee  being  thrust  upon  them  in  the  man- 
ner now  contended  for.  But  my  mind  is  not  fully  made 
up  on  the  subject,  and  the  doubt  I  entertain  will  be  of  no 
consequence,  as  it  is  not  felt  by  the  rest  of  the  Court. 

Taunton  J.  I  take  the  same  view  of  the  case  witli 
my  Lord  Chief  Justice,  and  agree  in  the  reasons  be  has 
given.  I  think  that  by  the  last  act  of  parliament  the 
tolb  were  all  consolidated  into  one  common  fund,  and 
those  of  the  new  as  well  as  of  the  old  road  made 
answerable  both  for  the  fisrmer  debts  and  for  those 
to  be  afterwards  incurred.  So  far  the  creditors  under 
the  preceding  act  derive  a  benefit  from  the  new  pro- 
vision. In  Doe  dem.  Banks  v.  Booth  {a)  the  lessor  of 
the  plaintiff  was  mortgagee  of  a  proportion  of  the  tolls, 
and  of  the  toU-gates  and  toll-houses ;  and  Lord  Eldon 
distinguished  that  case  from  FairtUle  dem.  Mytker  v. 
Gilbert  (£),  which  had  been  cited,  by  observing  that  in 
this  latter  case  the  whole,  and  not  a  proportion  only,  of 
the  tolls  was  mortgaged,  and  a  recovery  of  the  toU-gates 
by  the  mortgagee  would  in  effect  have  given  him  a  pre- 
ference over  all  the  other  creditors ;  but  where,  as  in 

(a)  2B.  t  p.  219.  (6)  2  T.  R.  169. 

the 
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the  case  then  before  the  Ck>ait,  the  party  was  mortgagee       18S8. 
only  of  the  proportion  which  his  debt  bore  to  all  the 

Dos  d0in* 

sums  advanced,  no  priority  was  gained,  since  the  lessor  TKOMnoir 
of  the  plaintiff  would  become  the  bailiff  of  the  other  Luoam. 
creditors  as  to  all  except  his  own  proportion.  That 
applies  to  the  present  case,  and  agrees  with  the  judg- 
ment which  my  Lord  has  now  delivered.  I  think, 
therefore,  that  the  claim  of  the  lessor  of  the  plaintiff 
to  the  legal  estate  in  these  tolls  and  premises  is  not 
contrary  to  the  preference  given  by  9  G.  4.  c.  ix.  to  the 
other  creditors;  and  that  estate  being  duly  vested  in 
him  by  mortgage,  which  the  trustees  were  authorized  to 
grant,  there  is  nothing  to  prevent  him  from  seeking  his 
l^gal  remedy  by  gectment. 

Patteson  J.  Before  the  act  9  G.  4.  c.  ix*  the  whole 
Iqgal  estate  in  these  tolls,  &c.  was  outstanding  in  the 
mortgagees  under  the  former  act*  The  estate  vested  in 
each  only  bore  that  proportion  to  the  whole  which  the 
money  advanced  by  him  bore  to  the  entire  sum  due  or 
to  become  due  from  the  trustees ;  but  the  whole  of  the 
amount  for  which  the  mortgages  were  held,  covered  the 
whole  legal  estate.  By  the  general  highway  act,  and 
by  the  form  of  the  mortgages  granted  under  it,  it  was 
open  to  any  person  subsequently  making  advances,  to 
come  in  for  a  portion  of  that  legal  estate;  and  the 
question  here  is,  whether  the  lessor  of  the  plaintiff  was 
prevented  from  doing  so  by  the  eleventh  section  of 
9  G.  4*  e.  ix.  I  am  of  opinion  that  the  word  <^  charge,'' 
in  that  section,  relates  only  to  the  application  of  the 
tolls,  and  not  to  the  legal  estate  in  them  and  the  pre- 
mises  here  claimed,  and  tlierefore  that  the  plaintiff  is 
entitled  to  judgment 

Judgment  for  the  plaintiff. 

Vol.  IV.  L 
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18S2. 


Friday^ 
Nop.  9tb. 


Meller  and  Others,  Assignees  of  Sir  Harry 
James  Goodricke,  Bart,  Sheriff  of  York- 
shire, against  Palfreyman  and  Another. 


AUil-bood 
given  by  A  party 
atucbedfor 
contem|it  in 
not  putting  in 
an  answer  in 
Chancery,  in 
not  aatignable 
under  the 
atatute  4  Jnnt 
c.  1&  <.S0. 


/  /iac>/fJ,S, 


T^EBT.  The  declaration  stated  that  the  plaintiffs 
on,  &c.  sued  out  of  the  Court  of  our  lord  the  king- 
of  his  Chancery,  a  writ  of  attachment,  directed  to  the 
sheriff  of  Yorkdiirej  commanding  him  to  attach  certain 
parties,  to  answer  our  said  lord  the  king,  as  well  toughing 
a  certain  alleged  contempt  against  our  said  lord  the  king, 
as  also  such  other  matters  as  should  be  laid  to  their 
charge,  and  further  to  perform  and  abide,  &c.,  which 
writ  was  indorsed  *^  By  the  Court,  for  not  answering  at 
the  suit  of  W.  L.  Meller  and  others,  plaintiffs ;  **  that  the 
writ  was  delivered  to  the  sheriff  to  be  executed ;  that 
he  took  the  parties  and  had  them  in  custody  by  virtue 
thereof;  that  the  defendants  became  bail  for  the  said 
parties,  and  entered  into  a  bail-bond  to  the  sheriff  in 
the  penalty  of  40/.  conditioned  for  the  appearance  of 
the  said  parties  in  his  Majesty's  Court  of  Chancery  on 
the  ISth  day  of  August  then  next  (the  return  day  of  the 
writ),  wheresoever  the  said  Court  should  then  be,  to 
answer,  &c. ;  that  the  parties  did  not  appear,  whereby 
the  bond  was  forfeited ;  and  the  penalty  being  unpaid, 
the  sheriff,  at  the  request  and  costs  of  the  plainti£&  in 
this  action  (they  being  the  plaintiffs  in  the  Chancery 
suit),  assigned  the  bond,  by  indorsement  thereon,  to 
the  plaintifis,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided :  by  means  whereof^  and 
by  force  of  the  statute,  &c.,  an  action  had  accrued  to 
the  plaintiff!  as  assignees  of  the  said  sheriff,  &c.  Ge- 
neral 
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neral  demurrer  and  joinder.    The  demurrer  was  now       18S2. 
argued  by 


Crowder  for  the  defendants.  This  bail-bond  was  not 
assignable.  At  common  law  it  could  not  have  been 
assigned,  being  a  chose  in  action;  nor  could  it  under 
the  statute  4  Ann^  c.  16.  5. 20.,  which  provides  tliat  if  any 
person  be  arrested  '<  by  any  writ^  biU^  or  process  issuing 
out  of  any  of  her  Majesty's  Ck>urts  of  Record  at  West" 
wdnsier^  at  the  suit  of  any  common  persan^^  and  the 
sheriff  take  bail,  he  shall,  on  request,  assign  the  bail- 
bond  by  indorsement  to  the  plaintiff,  who  may  sue  upon 
the  ame  if  forfeited.  For  that  act  evidently  applies  only 
to  cases  within  the  statute  2S  Hen.  6.  c.  9.,  which  re- 
quires the  sheriff  to  admit  to  bail  persons  arrested  or  in 
custody  ^  by  force  of  any  wnV,  hiUy  or  warranty  in  any 
action  personal^  or  by  cause  of  indictment  of  trespass." 
The  words  of  these  statutes  cannot  be  extended  to  a 
person  taken  into  custody  to  answer  the  king  for  a  con- 
tempt.    The  Ck>urt  here  called  upon 

JVkite  for  the  plaintiffi.  It  was  held  by  the  Court  o 
Common  Pleas  in  Morris  v.  Hayward  (a),  (where  the 
point  was  very  fully  discussed,)  that  the  sheriff  may 
take  a  bail-bond  on  an  attachment  out  of  Chancery,  and 
may  recover  in  an  action  of  debt  against  the  obligors. 
It  seems  to  have  been  admitted  in  Studd  v.  Acton  {b) 
that  such  bond  is  legal,  though  the  Court  thought  the 
sheriff  was  not  compellable  to  take  it,  for  that  the 
statdte  23  Hen.  6.  c.  9.  did  not  extend  to  bail-bonds  on 
process  out  of  Chancery.    But  the  words  of  the  statute 

(«)  6TmmLSei9.    2Marth.  28a     Sm  PoMeme  r.  JSToiuoti,  S  Wwu. 
BmmL  59.  note  (c),  5lli  cd. 
(i)  I  B.  B.  46S. 

L  2  of 


Mbllsr 
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MiLLMt 

agahui 
pAurtsniAir. 


1B82.  of  ^itf  are  more  extensive,  and  require  that  wherever 
any  person  has  been  arrested  by  any  writ,  bill,  or  pro- 
cess out  of  the  Courts  at  Westminster^  and  bail  has  been 
tdcen,  the  sheriff  shall  assign  the  bail-bond  at  the 
request  of  the  plaintiff  in  such  action  or  suit ;  evidently 
refenring  to  suits  in  Chancery  as  distinguished  from 
actions  at  law;  and  the  object  being  to  prevent  the 
inconvenience  that  might  arise  if  actions  on  such  bail* 
bonds  could  only  be  brought  in  the  name  of  the  sheri£^ 
who  would  have  it  in  his  power  to  release  them*  In 
Beddatt  v.  Page  (a)  the  defendant,  being  taken  on  an 
attachment  for  not  answering,  gave  a  bail-bond,  which 
was  assigned,  and  no  answer  being  put  in,  the  [riaintiff 
brought  actions  against  him  and  his  sureties  on  the 
bond,  at  the  same  time  proceeding  to  enforce  an  answer 
by  the  process  of  the  Court.  An  injunction  was  moved 
for,  and  the  Vice-Chancellor  said  that  the  giving  of  a 
bail-bond  was  useless  if  no  proceedings  could  be  taken 
on  it;  and  he  dismissed  the  motion  with  costs.  ^ParkeJ* 
What  was  the  nature  of  that  assignment  ?  In  the  Ei« 
chequer  the  practice  is  to  take  only  an  equitable  assign- 
ment of  the  bail-bond  on  an  attachment ;  the  sherifl^  on 
being  indemnified,  gives  up  the  bond  to  the  plaintiff's 
attorney,  with  permission  to  sue  in  his  name]  (&).     . 

Denman  C.  J.  It  appears  to  me  that  this  security 
is  not  assignable,  unless  the  statute  of  Anne  has  made  it 
so,  and  that  the  statute  has  not  that  effect  The  prac- 
tice which  has  hitherto  prevailed  shews  what  the  opinion 
has  been  as  to  the  law.  It  may  be  that  bonds  of  tiib 
description  have  been  equitably  assigned,  with  per- 
mission to  put  them  in  force  in  the  name  of  the  sheriff: 

(•}  8 5K«i.  894.  (h)  Sf  Ikue^i  Etektpitr  Pnetic99  lis. 

and 
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and  a  cooit  of  equity  would  take  care,  in  such  a  case,        189^ 
that  no  injustice  was  done.      But  the  words  of  the       _. 
Statute,  authorizing  a  l^al  assignment,  apply  to  bail-       agaiiut 
bonds  given  upon  process  at  common  law*    It  is  true 
the  e]q>re8sion  <*  such  action  or  suit**  is  used,  but  there 
is  BO  gfouiid  fi>r  confinmg  the  term  suit  to  proceedings 
in  Qiaooery.     I  therefore  think  the  judgment  must  be 
ibr  the  defendant 

Paeee  J.  I  am  of  the  same  opinion.  It  has  never 
yet  been  supposed  that  the  statute  of  Anne  applied  to 
ptoceedings  in  equity. 

Taumton  J*  The  words  in  the  statute  of  Anne  are^ 
**  any  writ,  bill  or  process,  issuing  at  the  suit  of  am/ 
eommem  person  i"  and  on  bail  being  taken  from  the  person 
igUDat  whom  such  writ,  bill  or  process,  is  taken  out,  the 
iheri£^  at  the  rec^est  of  the  plaintiff  in  such  action  or  suit^ 
shall  assign  the  bail-bond.  But,  in  this  case,  the  process 
imder  which  the  bail-bond  is  taken,  was  not  properly  at 
the  aiut  of  any  common  person,  being  his  Majesty's  writ 
of  attachment  for  a  contempt  of  court  It  is  also  to  be 
observed,  that  an  action  on  a  bail-bond  is  to  be  brought 
in  the  qame  court  where  the  suit  was  commenced  (a)« 
Aad  the  practice  affords  strong  evidence  of  the  construe^ 
tion  which  has  been  put  on  the  statute  of  Anna  for  io 
the  course  of  more  than  125  years,  no  instance  is  found 
ef  an  actioo  by  the  assignee  of  such  a  bail-bond  as  this. 

PATTfiaoN  J.  concurred* 

Judgment  for  the  defendants 

(fl)  Ste  tlie  sutboritiM  in  note  5.  to  Potleme  ▼•   ffaiuvth  ^  ^^f"** 
SI. 

L  8 
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Aiinnfay,        The  King  against  The  Inhabitants  of  Lydlinch. 

Nov.  lOCb.  ^ 

tt ddkM b^  /'^N  appeal  against  an  order  of  two  justices,  whereby 
*  gnnd^Mber  jp^fi  Tucker.  his  wife  and  children,  were  removed 

Mid  great  ' 

unde,  and  the    from  the  parish  of  HiUofif  in  the  county  of  Dorset^  to 

taking  of  anew  ^  . 

leaMbjtbe       the  parish  oi  Lydlinch^  in  the  same  county,  the  sessions, 

grandson  and  <«  ■  •    ^^ 

great  nephew,  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
fine  to  the  loid  on  the  foUowmg  case :  — 

^*a°^^!^  By  lease  dated  the  22d  of  December  1754,  G.  PMj 
^'th*  *^**  ^^^^  ^^  ^^^  manor  of  Hilton^  demised  a  dwelling-house 
etatute  9  G.  1.    and  mrden,  situate  within  the  manor,  to  John  Tucker  of 

Lydlinch  (who  was  the  grandfather  of  the  pauper),  in 
consideration  of  a  surrender  made  by  Arthur  Corfe  and 
JB.  his  wife,  of  the  said  dwelling-house  and  garden,  which 
they  claimed  to  hold  for  their  lives  successively  (the 
lease  having,  as  was  recited,  been  consumed  in  a  then 
recent  fire,  together  with  the  dwelling-house,  which 
Tucker  was  rebuilding),  and  also  in  consideration  of 
another  lease  of  the  same  premises,  granted  to  Wittiam 
Corfe^  determinable  on  the  decease  of  the  said  John 
Tucker^  and  in  consideration  of  the  rebuilding  of  the 
premises  by  Tucker ^  and  of  U.  paid  by  him  to  Pitt: 
Habendum  to  Tucker^  his  executors,  &c.,  from  the  day 
of  the  date  thereof  for  the  term  of  fourscore  and  nine- 
teen years,  if  Tucker  and  his  wife,  9nA  Meliar  their 
daughter,  or  either  of  them,  should  so  long  live,  at  the 
yearly  rent  of  Is.  The  lessee  covenanted  to  pay  the 
rent«  to  attend  the  lord's  court  and  do  suit  and  service 
there,  to  finish  the  rebuilding  of  the  dwelling-house 
within  two  years,  and  to  repair  during  the  term. 

John 
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John  Tucker  (the  grandfather  of  the  pauper)  was  the       1852. 
grandson  of  William  Cotfe^  and  the  great  nephew  of      ""^ 
Arthur  Corfe^  the  surrenderors  of  the  leases,  who  were       against 

,        ,  The  InbBbit- 

Drotners.  It  did  not  appear  that  any  pecuniary  con-  ants  of 
sideration  passed  from  Tucker  to  either  of  them.  He 
continaed  to  inhabit  the  premises  until  his  death  in 
1818.  It  was  found  by  the  sessions  that  the  premises 
were  not  of  the  value  of  SO/,  when  Tucker  rebuilt  the 
house.  The  question  for  the  opinion  of  this  Court  was, 
whether  John  Tucker^  the  grandfather  of  the  pauper, 
gained  a  settlement  by  estate  in  the  parish  of  HUton. 
If  so^  the  pauper  was  derivately  settled  therein. 

Barstow  and  Watson  in  support  of  the  order  of  sessions. 
This  is  a  purchase  of  an  estate  within  the  meaning  of 
the  statute  9  G.  1.  c.  7.  «.  5.,  and  must  be  governed  by 
Rex  V.  WarbUnton  (a),  and  Rex  v.  Homchurch  {b).  In 
Biex  V.  WarbUnton^  there  was  a  grant  of  the  waste  by 
the  lord  of  a  manor  for  a  nominal  fine  of  Is.;  heriot  l5., 
and  quit-rent  l5. ;  and  it  was  held  that  the  purchase 
was  for  a  pecuniary  consideration,  though  small,  and 
that  it  was  within  the  statute.  It  may  be  said,  that 
this  was  a  mere  iamily  arrangement;  and  that  it  is  to 
be  inferred  from  the  relationship  of  the  parties,  that 
the  conveyance  was  not  for  a  pecuniary  consideration, 
but  induced  by  natural  love  and  affection,  and  therefore 
that  the  case  must  be  governed  by  the  cases  of  Rex  v. 
Iffion  (£?),  and  Rex  v.  Hatfield  Broadoak  (d) ;  but  in 
those  cases  the  relationship  was  that  of  parent  and 
diild.     Here  it  may  be  presumed  from  the  covenant  to 

(a)  I  r.  R.  341.  (6)  2B.tj{.  189. 

(e)  3  T.  JR.  851.  (d)  3B.f  Ad.  566. 

L  4  rebuild 
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1882.       rebuild  and  keep  in  repair  that  pecuniary  value  was  the 
_.    _         consideration. 

Tne  Kna 
Th*  Inhabit-  rw^  .    . 

aoto  of  Jeremy^  Band  and  Lucenoj  contra.    This  is  not  a  case 

within  the  statute,  which  is  confined  to  purchases  fur 
pecuniary  consideration,  under  SO/.  Rex  v.  Marwoad{€i)f 
Bex  V.  Charlton  (i),  Bex  v.  tj^on  (c).  JSar  v.  Tairiwi/ 
Launcesl(m{d)  is  in  point.  There  by  an  arrangement 
among  the  members  of  the  family,  a  lease  held  of  the 
lady  of  the  manor  was  surrendered,  and  a  new  lease 
taken,  the  new  lease  having  been  granted  in  con- 
sideration of  the  surrender  of  the  old  and  a  fine  <^ 
305.  hord. Mansfield  there  said,  <<  this  was  not  a  pur- 
chase within  the  meaning  of  the  9  G.  I.  c.  7.  s*  5 ,  but 
only  a  surrender  of  the  old  lease,  and  getting  a  new  one 
on  paying  the  fine."  In  Bex  v.  Warblinton  (e)^  and 
Bex  V.  Homchurch  (g\  it  did  not  appear  that  there  was 
any  other  than  a  pecuniary  consideration. 

Denman  C.  J.  Bex  v.  Tarrant  Launcestan  (rf),  19 
decisive  to  shew  that  this  is  not  a  purchase  within  the 
9  G.  1.  c.  7*  5.  5. 

Parke  J.  The  statute  applies  to  purchases  for  money 
consideration  only.  Here  it  may  be  inferred,  from 
the  relationship  of  the  parties,  that  natural  love  and 
afi*ection  formed  an  ingredient  in  the  consideration. 
The  lord  was  only  the  medium  of  the  arrangement  in 
the  family. 

(a)  Burr.S.C.SS6.  (b)  did.  416. 

(c)  3  T.  n.  251.  (d)  Cold.  809. 

(e)   1  T.  R.  241.  {g)  iB.fA.  189. 

Tauntow 
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TAUirroN  J.    In  order  to  bring  a  oase  within  the        1832. 
statute,  the  ocHisicleration  roust  consist  wholly  of  money* 
Here  there  were  several  considerations,  and  it  does  not 


TIm  Kih^ 


efen  appear  that  there  was  a  pecuniary  one.  anta  oC 

Lvauncik 

Pattsson  J*  concurred. 

Order  of  sessions  quashed* 


The  King  against  The  Inhabitants  of  Clixbt«   smurdny, 

f\^  appeal  against  an  order  of  two  justices,  whereby  la  i895  Uitm  j^»<r    /j 

W.  ClayUmj  his  wife  and  family,  were  removed  from  ^  uTT 

die  parish  of  Caistor  to  the  parish  of  CfiWjr,  both  in  5^* 'gS^ 

the  parts  of  Undsey  and  county  of  Lincoln^  the  sessions  ^^^^"Jy  ^ 

eonfirmed  the  order,    subject  to  the  opbion  of  this  r?!!^,"*^ 

s^^a^^i^p  as  jia*%s^^^p 

Court  on  the  following  case:  —  Clixby  bdongs,  with  ofihepcMc^ 

andttrredM 

the  exception  of  about  twenty  acres  of  land,  to  one  pindtr  duriM 
pioprietor,  Mr.  Harman.    There  ai«  nine  occnpieni  of  t^ll^;, 

land  in  CKshf^  including  Harman^  who  retains  some  i886»aiid 

portion  of  his  estate  in  his  own  hands ;  he  holds  no  ■J™j^jjj^ 

courts.     The  pauper  (the  only  witness  examined)  stated  ||?.^  PfJ^ 

that  he  had  known  the  place  thirty«>thriee  years,  and  had  Bafora  isss 

never  known  or  heard  of  any  pinder  there  before  1825.  such  officer  m 

a  pinder  re- 
in 1825  Herman  and  two  other  occupiers  of  land  in  memberedia 

_  tfie  Darith  s 

CUxbify  of  whom  Mr.  Lawrence^  constable  of  Clixby^  Held,  that  he 
was  one,  ordered  the  pauper  to  go  and  be  sworn  in  SJ^Bentby"^ 
pinder.     It  did  nof  appear  in  evidence  that  there  was  ^^J^  ^ 
any  public  meeting  of  the  parish,  or  any  other  meeting 
to  appoint  him.    The  pauper  went  with  Lawrence  to  a 
justice  of  peace,  and  was  sworn  in.      He  impounded 
cattle  in  Clixby  in  that  year,  and  continued  to  do  so 

for 
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18S2.       for  several  years,  till  he  was  removed.     In  1826  he 

was  again  sworn  in  befi>re  two  justices  of  the  peace. 

ognimi        During  all  this  time  he  resided  in  Clixby.    The  ses- 

xwtt  Inhibit^- 

•nu  of        sions  found  that  this  was  a  public  annual  offce*     The 

•CXilXBTa 

question  for  the  opinion  of  this  Court  was,  whether, 
by  such  service  and  swearing  in,  the  pauper  gained  a 
settlement  in  Clixby. 

Fifties  Clinton  and  HUdyard  in  support  of  the  order 
of  sessions.  The  sessions  have  found  the  office  of 
pinder  to  be  a  public  annual  office,  and  that  finding  is 
conclusive,  Bex  v.  Ilminster  (a).  Eex  v.  Corfe  Mullen  (&) 
shews  that  to  confer  a  settlement,  it  is  sufficient  if  the 
party  execute  a  public  annual  office,  tliough  he  be  not 
legally  placed  therein.  Assuming  that  the  pauper  was 
not  duly  appointed  to  the  office,  he  still  gained 
a  settlement.  [^Parke  J.  In  Bex  v.  Stogursei/ {c)  the 
EBere  service  of  the  office  of  parish  clerk,  to  which  the 
party  was  not  colourably  appointed,  was  held  not  to 
be  sufficient.]  There  the  party  was  a  mere  intruder 
into  it.  Here  the  sessions  must  have  inferred  from  the 
direction  given  to  the  pauper  to  go  and  be  sworn  in, 
chat  he  was  appointed  with  the  consent  of  the  parish. 
And  he  was  sworn  in  two  successive  years ;  not,  indeed, 
by  the  court  leet,  but  by  a  justice,  upon  whom  that  duty 
would  devolve  in  default  of  a  court  leet  being  held. 

Whitehurst  contit.  The  office  of  pinder  is  in  no  in- 
stance a  public  annual  office.  There  is  no  authority 
for  saying  that  there  was  ever  a  legal  office  of  pinder  in 
parishes,  though  there  is  in  manors.  The  duty  of 
the  pinder  is  to  prevent  encroachments  on  the  lord's 

W  1  EoMt,  83.  (*)  I  B.  *  Ad.  211.  (c)  1  B.^  Ad.  795. 

waste: 


Cuxn, 
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waste:   he  is  the  mere   servant   of  the  lord  of  the        1832. 

maQor,  not  c(  the  parishioners.    It  is  an  employment 

nther  than  an  office.    To  constitute  an  office  there        agama 

The  Inhabiu 

must  be  some  public  duties  to  perform,  for  the  breach  aau  of 
of  which  an  indictment  will  lie.  The  ale-taster  and 
hog-ringer  are  appointed  at  the  court  leet  The  duty 
of  the  fiyrmer  was  to  inspect  weights  and  measures,  and 
to  warn  the  jury  to  serve  at  the  court  leet.  The  hog- 
ringer  is  an  office  of  public  benefit  to  the  parishioners, 
with  certain  stated  fees  in  respect  of  such  service. 
IPark^  J.  It  is  to  prevent  a  public  nuisance]  (a).  Here^ 
too,  the  pauper  was  appointed  by  three  individuals  only, 
and  not  by  any  competent  authority,  and  that  appears 
on  the  face  of  the  case. 

Dekm AN  C.  J.  The  court  of  quarter  sessions  have 
feond  this  to  be  a  public  annual  office,  subject  to  the 
opinion  of  this  Ck>urt  on  the  evidence.  We  think  their 
finding  is  not  warranted  by  the  fiicts  which  they  have 
stated.  The  office  of  pinder  in  this  parish  is  not  proved 
to  be>  ancient,  for  it  is  not  known  that  there  was  any 
such  officer  before  1825.  Nor  was  the  pauper  appointed 
by  any  authority  known  to  the  law.  The  hog-ringer  is 
an  annual  officer  of  great  public  utility,  appointed  at 
the  court  leet  It  is  not  necessary  to  decide  generally 
whether  a  pinder,  properly  appointed,  be  a  public  annual 
officer  within  the  act ;  it  is  sufficient  to  say,  that  under 
the  circumstances  of  this  case,  the  office  was  not  in  this 
parish  a  public  annual  office. 

Pabke,  Taunton,  and  Patteson  Js.  concurred. 

Order  of  sessions  quashed. 

(«)  See  Aer  T.  Wkk$Utea,  4  T.  B.  807. 


156  CASES  IN  MICHAELMAS  TERM 

18S2* 


y^wL  The  Kino  against  The  Inhabitants  of 

CONINOSBT. 

A  '«°*J*j^  C^"^  appeal  against  an  order  of  two  jastice%  whereby 
for «  yctf,  was,  E.  Flintbam^  single  woman,  was  removed  from  Uie 

rar.Appre-  parish  of  Coningdnf^  in  the  parts  of  Ldndsey^  in  the 
incdforiuifiiig  CDonty  of  Lincoln^  to  the  parish  of  Stidkney  in  the  said 
^i^ms  tn»-  P^ts  and  county ;  the  sessi<»is  discharged  the  order^ 
tHbe^ttute     subject  to  the  opinion  of  this  Court  on  the  following 

7  &  8  6*  4.  ct^fftk  •  — 

cSa     She 

went  to  prison        A  few  days  before  Mayday  1829|  the  pauper  waa 

ing  the  fine,  by  hired  by  Mr.  Goslingf  from  the  same  Mayday^  at  the 

bcr  miitrete,  wages  of  H*  105.,  and  went  into   his  serrtoe^  in  the 

nturn'when  patish  ol  Sticlcney^  on  that  day.    About  harvest  tima^  ki 

^•^indafter  ^^®  ^"^^  7^^'  ^^®  ^^  apprehended  upon  the  oom* 

^^  ^whldi'  phunt  of  W.  FosieTf  her  master's  neighbouri  on  a  chai]ge 

iMtod  A  month,  of  having  wilfully  and  maliciously  damaged  proper^ 

the  did  return 

to  her  ■enrice,    belongii^  to  hiro<    The  magistrates  before  whom  the 

ind  continued 

in  it  uu  tiie  oomplaiut  was  heard*  fined  her,  and  she^  not  paying  the 

ytu,  end  was  fine,  was  committed  to  prison  for  one  month*    It  was 

^le  mr*t  ^7  ^  advice  of  the  mistress  (who  was  present  at  the 

thlSlthere^wM  hearing  of  the  comj^nt)  that  the  pauper  went  lo 

a  ditpcnMtion  prison  instead  of  paying  the  fine*    When  she  was  taken 

witli  the  lennoe  ^        ^  . 

during  the        to  priSQu,  her  mistress  told  her  she  was  to  return  whea 

montlioriicr  , 

impriionmeniy    h^  time  was  out,  and  she  also  sent  her  piovisiona 

fjtft^  that  she 

gained  a  Ml-      occasionally  during  her  imprisonment.    She  was  dia* 

charged  at  the  end  of  the  month,  returned  imme- 
diately to  her  mlister^s,  and  went  abont  her  work  as 
usuaL  She  staid  in  the  service  till  May-day  1830,  and 
on  going  away  received  her  whole  wages*  The  question 

for 


Uement. 
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for  the  opinioo  of  this  Court  was,  whether,  under  these 
curcomstanoef^  she  gained  a  settlement  in  the  parish  of 

Hild^ard  in  suj^rt  of  the  order  of  sessions.  There 
was  not,  in  this  case,  a  service  for  a  year,  or  any  dis- 
pensatioD  with  service  during  the  period  of  the  imprison«> 
menL  There  are  two  classes  of  cases  applicable  to  this 
sulgect;  one^  where  the  servant  has  been  committed  to 
priaon  Smt  bastardy,  as  in  Rex  v.  Westmeon  (a)  and  Rex 
V,  Nartik  Ovy(&),  and  the  otlier  where  he  has  been 
oommitted  for  misconduct  in  his  service,  as  in  Rex  v. 
HmDam  (c)  and  Rex  v.  Barton-upon^Irwell  {d).  In  the 
fint  daas  ei  cases,  it  has  been  held  that  no  settlement 
was  gained,  by  reason  of  the  interruption  of  service 
daring  the  time  th«  party  was  in  custody.  In  Rex  v. 
HoUam  and  Rex  v.  Barion  upon  Irwell,  which  will  be 
rdied  upon  by  the  oth^r  side,  the  servants  were  com-^ 
mitted  at  the  instance  of  the  master,  and  the  contract  of 
senrioe  was  held  to  continue ;  but  those  cases  are  dis- 
tingniahable  from  this,  because  there  the  imprisonment 
was  for  the  purpose  of  enforcing  the  contract  of  service. 
TTbere  is  no  case  which  establishes  that  there  may  be  a 
eooatmctive  service  under  circumstances  where  actual 
fervioe  is  impossible*  The  insertion  of  the  provision  in 
die  aulitia  acts,  that  service  in  the  militia  shall  not  be 
dtemed  absence  from  service,  shews  that  an  absence  by 
le|gal  compulsion  would  otherwise  prevent  the  time  lost 
by  sach  absence  from  being  reckoned  for  the  purpose  of 
settlement     It  may  be  said  here  that  the  going  to 


18S2. 

The  Kixo 

Tbelnhabil«^ 

ftottof 
ComiifiiBT 


(«1  Cbld.lSd. 
(c)  HJV.f  C.789. 


(6)  CaU.  495. 
(tf)  2M.4;  8.329. 


prison 
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1882*        prison  was  voluntary;  but  the  fallacy  of  that  argument 
""^^       consists  in  representing  the  alternative  (of  not  going)  as 

The  KiNfl 

agninsi       cloggcd  with  uo  Condition,  whereas  the  condition  was 

Th«  Inhabiu 

•nuoT       ^*  to  pay  a  fine,"  which  might  be  less  eligible;  if  so,  it 
*     was  the  duty  of  the  mistress  to  dissuade  the  pauper  from 
paying  it ;  and  it  is  to  be  presumed  the  sessions  have 
thought  so  by  their  deciding  as  they  have.    Besides,  the 
imprisonment  was  not  voluntary ;  for  suppose  the  jus- 
tices to  have  acted  without  authority,  and  the  pauper  to 
have  brought  an  action,  the  defendant  eoold  not  have 
alleged  that  the  pauper  had  imprisoned  herself,  because 
she  might  have  paid  the  fine.    But  assuming  it  to  be 
voluntary,  there  cannot  have  been  a  dispensation,  be- 
cause the  master  could  not  dispense  with  services  which 
he  could  not  command.    It  is  of  the  essence  of  con- 
structive  service   that  actual  service  shall  have  been 
possible*    In  Bex  v.  Si.  Peters  (a).  Lord  Kenyan  stated 
the  distinction  to  be^   <*  that  where  the  servant  con- 
tinued liable  to  serve  during  the  whole  year,  though 
the  master  dispensed  with  the  actual  service  for  any 
part  of  it,  the  servant  gained  a  setdement,  because 
the  relation  of  master  and  servant  subsisted  all  the 
year,  and  the  master  might  resume  the  right  to  the 
service  if  he  chose;  but  that  where  the  parties  abso- 
lutely put  an  end  to  the  contract  before  the  expiration 
of  the  year,  the  servant  did  not  gain  a  setdement." 
Here  the  master  could  not  during  the  term  of  imprison- 
ment command  the  services  of  the  pauper.    It  is  like 
the  case  of  the  militia-man,  who,  not  being  sui  juris, 
cannot  contract  to  serve  for  a  year.  Rex  v.  TaunUm 
&•  James  (fi). 

(a)  8  r.  R.  478.  (6)  9  ^.  j-  C  831. 

Pi/nes 
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I^fnes  Clinton  contr^.     This  is  an  ordinary  case  of       1832. 
dispensation  with  service.     In  Rex  v.  fVestmeon  la)  and  ;; 

*^  ^    ^  \  The  Kmo 

Bex  V.  North  Cray  (i),  the  servants,  after  the  imprison-        againti 
ment,  never  returned  to  their  masters.   Here  the  pauper       anu  of 
did  return,  and  received  her  whole  year's  wages.     In 
Bex  V.  Kenilworth  (c),  BuUer  J.  says  '*  the  circumstance 
of  the  pauper  having  been  apprehended  on  a  charge  of 
bastardy,  I  lay  out  of  the  question,  for  it  was  competent 
to  the  master  to  receive  him  back  again  after  he  was  dis- 
charged out  of  custody,  if  he  pleased."     Here  the  ab- 
sence from  the  service  was  permissive,  for  her  mistress 
advised  the  pauper  to  go  to  prison  instead  of  paying  the 
fine,  and  told  her  when  her  time  was  out  to  return  to  her 
service.     In  Bex  v.  Barton^upon^Irwell  (d),  the  pauper 
was,   on  the   complaint  of  his  master,   committed  to 
prison  for  a  month.     At  the  end  of  nine  days,  he  was 
diacfaarged  at  his  master's  instance,  returned  immediately 
to  his  service,  and  served  seven  months  over  his  year; 
and  though  he  received  no  wages  for  the  time  he  was 
in  custody,  it  was  held  that  there  was  no  dissolution  of 
the  contract,  and  that  the  pauper  gained  a  settlement. 
As  to  the  impossibility  of  service  during  the  absence, 
that  argument  might  be  used  in  many  cases  where,  how- 
ever, there  is  no  doubt  of  the  dispensation.     The  clause 
in  the  militia  acts  was  intended  to  prevent  a  dissolution 
of  the  contract  of  service ;  but,  independently  of  such 
dause^  if  a  master  received  a  pauper  into  his  service 
after  an  absence  occasioned  by  his  being  a  militia-man, 
that  would  have  been  a  dispensation.    IParke  J.    The 
dause  prevents  the  master  from  refusing  to  take  the 
servant  back,  as  he  otherwise  might.] 

(a)  Cold.  129.  (6)  Cald.495. 

(cj  S  7.  R.  600.  {(i)  S  ir.  {•  5.3S9. 

Denman 
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1 8S2«  Denmak  C.  J.     This  head  of  settlement  is  made  to 

depend  upon  two  things :  first,  there  must  be  a  hiring 

agaiHMt       for  a  year ;  and,  secondly,  an  abiding  and  continuance 

T^  Inliabiw 

Mttof  in  the  same  service  for  a  whole  year.  Those  words, 
strictly  construed,  would  perhaps  import  actual  service* 
It  has  been  decided,  however,  tliat  there  may  be  a  dis- 
pensation by  the  master  with  the  performance  of  the 
servant's  duties  for  a  time,  and  that  during  such  period 
there  is  a  constructive  service,  sufficient  to  satisfy  the 
words  of  the  statute.  The  consent  of  the  master  to 
dispense  with  such  service  may  be  either  express  or 
implied :  and  it  is  implied,  where  the  servant,  having 
absented  himself  for  a  time,  has  returned  to  the  service, 
and  been  received  by  the  master,  and  had  his  full  wages 
paid.  I  think,  in  this  case,  the  absence  of  the  pauper 
during  the  imprisonment  must  be  taken  to  have  been 
with  the  consent  of  the  mistress.  It  may  be  collected 
from  the  statement  that  the  pauper  could  have  paid  the 
fine,  and  that  the  mbtress  interfered  to  prevent  her. 
After  the  term  of  imprisonment  expired,  she  received 
her  back,  and  paid  her  her  full  wages.  It  has  been 
ingeniously  argued,  that  the  absence  here  was  not  per- 
missive^ because  the  law  compelled  the  pauper  to  be 
imprisoned  unless  she  paid  a  fine.  But  she  had  her 
election,  either  to  pay  the  fine  or  go  to  prison ;  and  she 
did  the  latter  by  the  advice  of  her  mistress,  who  supplied 
her  with  provisions  during  her  confinement  It  seems 
to  me,  therefore,  that  the  service  was  dispensed  with  by 
the  mistress.  Bex  v.  Westmeon  (a),  and  Bex  v.  North 
Cray  (6),  are  distinguishable,  for  there  the  masters  did 
not  consent  to  the  absence,  and  shewed  their  dissent  in 
the  most  effectual  way  by  deducting  from  the  wages. 

(a)  Cntd.  ISa.  (6)  Odd.  495. 

Parke 


CottlMiBr. 
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Parke  J.    To  constitute  a  settlement  by  hiring  and       1832. 

service,  there  most  be  a  hiring  for  a  year  and  a  service 

for  a  year,  but  the  service  need  not  be  actual ;  of  neces-        oMmn 

.  TheliAiik- 

sity  it  may  be  constructive^  because  no  servant  serves        ao^^f 

his  master  every  hour  of  every  day ;  and  a  dispen- 
sation £rom  service  may  be  implied.  Even  in  the  case 
of  a  wilful  absence^  it  has  been  held  that  if  a  master 
receive  back  his  servant  afterwards,  and  pay  him  his 
wagesy  that  is  a  dispensation  with  the  service  during 
the  period  of  absence.  In  Bex  v.  Nortfi  Cray,  and  Bex 
V.  Westmecn^  the  absence  of  the  servant  was  wilful,  for 
the  imprisonment  was  occasioned  by  his  own  miscon- 
duct, but  those  cases  are  distinguishable  from  the  pre- 
sent, because  the  pauper  never  returned  to  the  service 
after  the  imprisonment*  Absence  during  imprison- 
ment, like  absence  from  other  causes,  may  be  purged 
by  consent.  It  has  been  said  that  the  master  during 
die  term  of  imprisonment  could  not  recall  the  pauper  to 
his  service.  But,  as  Mr.  Clinton  has  observed,  the  same 
may  be  said  where  the  absence  is  occasioned  by  illness, 
proceeding  from  the  misconduct  of  the  servant;  or 
where  the  servant  during  such  absence  is  at  a  great 
distance  from  the  master. 

Tauhton  J.  I  am  of  the  same  opinion.  Bex  v. 
tforih  Cray  and  Bex  v.  Westmeon  are  distinguishable, 
because  it  did  not  appear  that  the  master  again  received 
the  servant  into  his  service ;  but  I  cannot  help  thinking 
die  good  sense  to  be  in  what  is  stated  by  Lord  Manp- 
Md  and  Butter  J.  iu  Bex  v.  North  Cray.  The  pauper, 
e^t  or  nine  days  before  the  expiration  of  the  service, 
had  been  committed  for  not  giving  security  to  indenmify 
die  parish,  as  the  father  of  a  child  likely  to  be  bom  a 

Vol.  IV.  M  bastard, 
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The  Inhabit. 

ante  of 
Comvonr. 


bastard,  and  Lord  Mansfield  says,  **  The  single  question 
is,  whether  the  pauper  served  his  year ;  in  Jixct  he  did  not; 
did  he  then  constructivehf  ?  There  is  not  a  pretence  that 
the  master  consented  to  dispense  with  the  time  he  did 
not  serve ;  his  absence  and  imprisonment  were  the  conse^ 
quences  of  his  awn  criminality.  His  imprisonment  was 
not  illegaL"  Those  observations  apply  to  the  present 
case;  and  I  think  this  doctrine  of  dispensation  has  been 
carried  too  &r.  The  current  of  authorities,  however, 
compels  me  to  say  there  may  be  a  constructive  service 
even  during  the  time  for  which  the  servant  is  committed 
in  execution  for  misconduct ;  and  I  yield  to  authorities, 
not  to  reason. 


Patteson  J.  I  think  that  we  are  bound  by  the 
authorities  to  hold  that  there  was  a  dispensation  with 
the  service  during  the  time  the  pauper  was  imprisoned. 

Order  of  sessions  quashed. 


The  Kino  against  John  Hearle  Trematne, 

Esquire. 

TN  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
of  MaristoWf  in  the  county  of  Devon,  on  the  1 5th  of 
September  1831,  J.  H.  Tremayne,  Esq.  was  assessed  **  for 
manganese  dues,"  in  the  sum  of  IL  lOs.  He  appealed 
manganeM  for  against  the  rate,  on  the  Around  that  he  was  not  the 
ytan,  and  Uio    oocupier  of  any  manganese  dues  in  the  parish ;  and  also 

■ama  to  takcy         * 

and  oonvert  to    that  he  was  not  liable  by  law  to  be  assessed  in  the  said 

'■^  '  own  uatt 


SiUurdayp 
Abp.lOch. 


An  ownar  of 
thaioi],  who 
has  granted  to 
adTanturaiB 
liberty  to  dig, 
mine,  work 
and  aearch  for 


and  to  make  aditiy  ahafti,  Ac.  rendering  to  him  IL  15$,  for  erery  ton  weight  of  roawganeia 
raitad  during  tha  ttrm,  it  not  an  oocupier  of  any  portion  of  the  ioil»  ana  ooofcquenSj  not 
fataabla  to  tka  reliaf  of  the  poor. 

rate^ 
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rate,  for  or  in  respect  of  any  manganese  dues.  The  1832. 
sessions  confirmed  the  rate^  subject  to  the  opinion  of  this  """""~ 
Court  on  the  tollowmg  case :  —  agmna 

T&BMATm. 


r.  H.  TVemqynej  clerk,  the  deceased  Father  of  the  said 
J.  H.  Tremayne^  being  tenant  for  life,  with  a  power  of 
granting  leases  and  settlements  of  the  lands  hereinafter 
mentioned,  did,  by  indenture,  bearing  date  the  2Sd  of 
October  1815,  and  made  between  the  said  H.  H.  Tremayne 
ofdift  ime  part,  and  John  Williams^  Esquire,  of  the  other 
part,  grant  onto  WiUiams^  his  partners,  fellow  adven- 
tnrers,  &c,  liberty,  licence,  and  authority  to  dig,  work, 
mine,  and  search  for  manganese,  in  and  throughout  all 
those  messuages,  farms,  tenements,  and  premises,  called 
AUerfordj  Lea  Defame  and  Holster  Yard^  situate  in  the 
parish  of  Maristaw :  and  the  same  manganese  there 
found,  to  raise  and  bring  to  grass,  and  there  to  pick, 
dress,  cleanse,  and  make  merchantable  and  fit  for  sale ; 
tnd  the  same  to  take  and  carry  away,  convert,  and  dis- 
pose of  at  his  and  their  will  and  pleasure.  The  said  in* 
denture  also  gave  them  liberty,  within  the  before-men* 
tioned  limits,  to  make  and  work  such  adits,  shafts,  pits, 
watercourses,  &C.,  and  to  erect  such  engines  and  other 
buildings,  as  they  should  think  necessary  or  convenient ; 
and  it  gave  them  also  the  use  of  waters  and  water- 
courses within  the  said  limits,  with  liberty  to  divert  the 
same,  &c.  for  the  more  efiectually  and  beneficially 
exercising  and  enjoying  of  the  liberties,  powers,  and 
authorities  by  the  said  indenture  granted;  excepting 
unto  H.  H.  Tremaj/nei  his  heirs  and  assigns,  all  other 
ores,  minerals  and  metals,  and  all  quarries  of  stone  and 
slate  within  or  under  the  said  premises,  or  any  part 
thereof  with  full  power  and  authority  to  them,  their 
workmen  and  agents,  into  and  upon  any  part  of  the 

M  2  same 
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1852*       same  premises  to  eater,  and  in  any  manner  to  search 
for,  break,  land,  stamp,  and  dress  the  said  last  mentioned 

Xbe  Kzira 

a^nnu  ores,  minerals,  metals,  stone  and  slate,  and  to  take  and 
^arry  away  the  same.  The  grant  was  for  twenty-one 
years  from  the  15th  of  March  then  last  past;  yielding 
and  paying  unto  the  said  H*  H.  Trenuyne^  his  heirs  or 
assigns,  the  sum  of  1/.  15^.  for  every  ton  weight  of  the 
said  manganese  raised  or  gotten  during  the  term  withia 
the  limits  of  the  said  settlement;  free  and  clear  of  and 
from  all  charges  and  expenses  of  raising,  dressing  and 
returning  the  same,  or  otherwise  incident  to  the,  ad** 
venture. 

H.  H.  Tronayne  died  on  the  10th  of  Februarj/9 
1829>  and  the  appellant  succeeded  him,  and  is  now 
seised  as  tenant  for  life  of  the  lands  above  described^ 
subject  to. the  said  grant  or  settlement,  and  (as  to  some 
of  the  lands)  to  leases  at  rack-rent  hereinafter  mentioned* 
By  virtue  of  the  grant,  and  within  the  limits  thereby 
described,  the  said  J.  Williams,  with  his  partners  and 
co-adventurers,  have  dug  and  sunk  shafts,  driven  adits 
and  levels,  and  opened  pits  for  the  purpose  of  aeaichr 
ing  for  and  raising  manganese.  They  have  also  erected 
crushing-machines,  worked  by  water  wheels,  for  pulveds* 
ing  the  ore  when  raised,  and  built  houses  and  sheds  &r 
dressing  and  cleaning  the  same.  The  whole  of  these 
works  have  been  undertaken  and  performed  at  their 
sole  risk  and  expense,  by  their  own  labourers^  and 
under  the  entire  direction  and  superintendence  of  their 
own  agents,  and  without  any  expense,  risk,  or  inter- 
ference whatsoever  of,  or  on  the  part  of,  either  H.  H. 
Tremayne  or «/.  H.  Trenuiyne ;  and  the  whole  have  con* 
tinually  been,  and  still  are,  in  the  sole  and  exclosive 
possession  and  occupation  of  the  said  J.  Williams,  his 

partners 
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puttiers  and  eo-lidventurers.     Considerable  quantities       18B2. 

of  nuuiganese  liave  from  time  to  time  been  raised  by 

tbem,  the  whole  of  which,  after  undergoing  several  pro-        Bgamn 

TftSllATlllb 

cesses  of  pahreridng^  dressing,  and  cleansing  at  a  great 
eicpeDB^  hatre  been  sold  and  disposed  of  by  them  as  and 
to  whom  they  thought  fit 

J.  fVuUams  and  his  oo-adventurers  have  r^ularly  ac- 
counted with  H»  H.  Tremajftie^  in  his  lifetime,  and  since 
his  death  with  J.  H.  Tremaynet  for  the  1/.  155.  per  ton 
reseirved  by  the  said  indenture,  and  the  assessment  now 
i^pealed  against  is  laid  in  respect  of  the  said  money 
payinentd.  Hie  tenements  and  farms  of  AUerford  and 
Leu  DaWh  part  of  the  lands  comprized  within  the  limits 
of  die  above  settlement,  are  let  to  and  occupied  by 
tenants  at  rack-rent,  subject  to  a  reservation  of  mines, 
ores,  metals  and  minerals,  with  the  usual  powers  of 
digging  and  searching  for  the  same ;  those  tenants  are 
lespeetively  assessed  to  the  poor  rates  of  the  parish 
in  respect  of  such  occupations,  proportionably  with  the 
odier  fiurmers  and  occupiers  of  lands  in  the  parish;  and 
the  tefiement  and  farm  of  Holster  Yardy  the  residue  of 
die  lands  within  the  same  limits,  are  in  the  occupation  of 
die  Mdd  J.  tf.  Tremayne^  who  is  also  rated  in  the  rate 
sppealed  against  in  respect  of  such  occupation. 

The  qnesdon  for  the  opinion  of  the  Court  is,  whether, 
tomder  these  circumstances,  Mr.  Tremayne  can  be  consi- 
deied  such  an  occupier  in  the  parish  of  Maristcnv^  as  to 
make  him  liable  fbr  the  above  rate  for  manganese  dues. 

Kdfy  and  l^iiccU  in  support  of  the  rate.  Mr.  7Ve- 
M^ilf  Was  liable  to  be  rated  for  these  manganese 
diie%  as  an  occupier  of  land  in  the  parish  of  MaristcnDi 
because^  by  the  conveyance^  no  interest  in  the  land 

M  S  passed 
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1832.       passed  out  of  him,  but  a  mere  easement;  and  he  was 
"       a  beneficial  occupier,  by  receiving  1/.  155.  per  ton  on 

The  KiMO 

againtt        all  Ore  raised.     There  are  two  classes  of  cases  appli- 
cable to  this  subject.     In  the  first  are  Raids  v.  GeUs  (a), 
Bex  V.    The  Baptist  Mill  Company  {b\  and   Bex  v. 
St.  Austell  (c).     In  B(/wls  v.  Gells{a)  the  lessor  under 
the  crown  of  lead  mines,  being  entitled  to  a  certain 
portion   of  the  ore  raised  from  the  mines,  was  held 
to   be  rateable  in  respect  of  the  profit  arising  from 
such  portion  as  an   occupier  of  land,    because  they 
who  had  a  right  to  raise  it  had  but  a  qualified  occu- 
pation, or  rather  a  mere  right  of  working  the  mines 
of  the  lord  or  owner,  and  of  taking  a  portion  as  their 
remuneration   for   raising  the  lord's  or  owner's  pro- 
portion.    And  Bex  v.   The  Baptist  Mill  Compamf{b) 
shews,  that  If  this  portion  be  granted  to  a  lessee  the 
lessee  is  rateable ;  for  it  is  a  lease  of  such  an  interest  in 
the  land  itself,  as  renders  him  the  occupier.     In  Bex  ▼• 
St.  Austell  (c),  which  very  much  resembles  the  present 
case,  the  owner  of  the  soil,  by  indenture,  granted  to  cer- 
tain adventurers  full  and  free  liberty  to  enter  on  the  land 
and  work  mines,  and  to  erect  buildings  on  the  land  for 
that  purpose,  &c. :  and  it  was  agreed  that  the  adven- 
turers should  raise  the  ores,  and  prepare  them  for  smelt- 
ing, and  when  in  that  state,  taking  the  remainder  for 
their  own  use,  leave  a  certain  proportion  for  the  use  of 
the  lessor,  or  pay  him  a  certain  portion  of  the  amount 
arising  from  the  sale  of  all  the  ores,  at  the  option  of 
the  lessor.     It  was  held,  that  the  lessor  was  rateable 
in  respect  of  the  profits  arising  from  the  mine  in  the 
value  of  his  portion  of  the  ores,  as  the  profits  of  land ; 

(a)  Cowp.  451.  (b)  \M,i8.  612.  (c)  5  B.  ^  A.  693. 

for 
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tor  be  still  continued  to  be  the  occupier  of  the  mine^       1882. 
and  the  adventurers  had  not  the  unqualified  occupation,  • 

but  were  merely  entitled  to  take  a  certain  part  of  the  _  agahui 
produce  of  the  land  as  a  remuneration  for  their  ex- 
penditure risk|  and  labour,  in  raising  the  rest  for  the 
owner.  It  was  not  material  that  the  lessor  had  always 
elected  to  be  paid  in  money,  for  in  taking  his  portion 
and  so  paying  him,  the  adventurers  were  simply  in  the 
situation  of  purchasers. 

On  the  other  hand,  in  Bex  v.  The  Earl  of  Pom/ret  (a), 
the  proprietor  of  the  soil,  having  made  a  demise  of  the 
land  in  which  there  were  mines,  with  a  power  to  work 
them,  reserving  a  certain  pecuniary  rent,  was  held  not 
to  be  rateable  in  respect  of  the  rent,  because  the  lessee 
under  such  demise  was  the  exclusive  occupier  of  the 
mines,  and  the  profits  of  land  were  rateable  only  in  the 
hands  of  the  occupier,  the  rent  reserved  being  merely  a 
criterion  of  the  amount  of  the  profits,  and  not  itself 
rateable.  In  Bex  v.  The  Bishop  ofBochester  (b)  nothing 
was  left  in  the  grantors ;  the  mines  were  let,  and  wholly 
out  of  their  power;  and  there  was  a  money  rent  re- 
sorved.  The  grantors  there  were  held  not  rateable^ 
ihere  bdng  no  occupation  of  any  thing  by  them  within 
the  4S  Eb'z.  c.  2. 

The  question  is,  to  which  class  of  cases  the  present 
belongs,  and  if  the  two  conflict,  which  is  to  prevail  ? 
Here,  there  is  no  demise  of  the  land  or  of  the  mine,  but 
of  a  mere  liber^  to  dig,  as  there  was  in  Bex  v.  Si. 
AaUU  {c) :  now,  whatever  did  not  pass  out  of  the  grantor 
by  the  deed,  remained  in  him ;  a  mere  easement  passed 
and  not  the  soil ;  that  therefore  remained  in  Mr.  2Vv* 

(a)  SM.^S.  189.  {h)  18Au^355.  (c)  5 B.  f  J.  695. 

M  4  nu^^. 
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189S*       nuffne.    Between  this  case  and  Sex  v.  St.  Austell  (a)  the 

_    _         diffisrence  is.  that  in  the  latter,  the  adventurers  were  to 

agttnui       leare  a  certain  proportion  of  the  ore  for  the  use  of  the 
TMMkJcmu 

grantor;  and  here,  the  adventurers  are  to  pay  IL  16s. 

for  eveiy  ton  raised ;  and  Lord  Tenterden  distingniahes 
Bex  V.  St.  Austell  from  Rex  v.  T^  Earl  of  Pomfret  (b\ 
on  the  ground  that  in  the  latter  there  was  an  absolute 
demise  of  all  the  mines,  under  which  both  the  possession 
of  that  part  which  was  worked,  and  that  which  was  not 
worked,  passed  to  the  lessees^  whereas,  in  Bex  v.  St. 
Austellj  there  was  an  express  reservation  of  part ;  the 
relation  of  the  parties  was  not  that  of  landlord  and 
tenant  So  here  Tremayne  has  reserved  to  himself  all 
but  a  mere  liberty  to  dig  on  part  of  the  lands.  [^Parke  J. 
What  portion  of  the  soil  does  IVemayne  occupy?] 
Whatever  portion  yields  the  ore  in  respect  of  which 
he  receives  the  money  payment  The  same  questioa 
might  have  been  put  in  Bex  v.  St.  Austell.  Ttemayne 
oeoupies  the  land  producing  the  ore  till  it  is  separated. 
[jPkinitf  J.  He  has  no  right  to  any  portion  of  the  rude 
ore.]  He  does  not  temst  to  be  an  occupier  of  the  soil 
because  anodier  person  may  take  ore  from  it  So  long 
as  the  ore  is  not  severed  from  the  land,  it  is  parcel  of 
the  freehold,  and  is  his  property;  when  severed,  it 
becomes  personal  property,  and  belongs  to  another. 
{Parke  J.  The  decisions  on  which  you  rdy,  pro- 
ceeded on  the  ground  that  a  certain  portion  of  the 
rude  ore  was  reserved  to  the  lord.  If  Mr.  TVemayne, 
as  y^a  contend,  is  the  occupia:  of  the  mine,  then,  as 
sadi,  he  is  not  rateable.]  In  Bfnok  v.  Cells  (c),  there 
was  in  part  a  pecuniary  rent,  the  cope  being  sixpence  for 

Xii)  5  9.  f  A,  693.  (6)  SBf,^S.  159.  (c)  Cewp.  451. 

every 
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every  load  or  nine  dishes  of  lead  ore  raised  at  the  mines.  ISS2% 
{Parke  J*  That  distiaction  was  not  pressed  on  the  at- 
tention of  the  Court,  and  the  principles  on  whidi  such 
pfopeilj  is  rateable  were  not  so  well  understood  as  they 
are  now,  j  The  result  of  all  the  authorities  is,  that  where 
by  lease  the  interest  in  the  land  has  passed  out  of  the 
grantor,  the  grantee  is  rateable,  but  where  such  interest 
has  not  passed,  the  grantor  is.  Then,  if  Mr.  Trtmayne 
was  the  occupier  of  the  land,  he  was  clearly  a  beneficial 
ocoupierin  respect  of  the  1/.  15^.  per  ton,  which  he  r&- 
omves  on  all  the  ore  raised. 

FoOeU  (and  Cramier  and  Praed  were  with  him) 
cootrii)  was  stopped  by  the  Court. 

DnmAN  C.  J.  The  rate  cannot  be  supported.  Here 
the  landlord  receives  a  rent,  and  is  not  the  occupier  of 
thesoilasin2io«&v.G«r/&(a).  lxiBexy.Si.AusteU(b\ 
the  landlord,  by  the  express  terms  of  the  grant,  was  to 
be  pttd,  not  by  money,  but  by  the  produce  of  a  part  of 
die  mine,  unless  he  elected  to  be  paid  in  money.  Here 
be  is  paid  by  a  sum  of  money,  in  proportion  to  the 
waght  of  manganese  raised;  but  he  has  no  right  to  any 
portion  of  the  ore.  If  we  had  any  doubt,  we  would 
pemit  the  rate  to  stand,  that  the  party  rated  might 
brii^  an  action;  but  we  have  no  doubt  whatever.  The 
order  of  sessions  must  therefore  be  quashed. 

Parke  J.  A  party  can  only  be  rateable  as  the  occu^ 
(Her  of  land.  Here  Mr.  Trematfne  is  not  the  occupier 
of  the  soil ;  he  receives  a  money  rent     The  case  falls 

(o)  Cavp.  451.  (6)  5  J?.  {•  ^.  S93. 

within 
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^^'"'^^  Heath  against  Sansom  and  Evans. 

&  and  ^  wm  A  SSUMPSIT  by  the  plaintiff,  as  indorsee,  against 

Sumworkfy  the  defendants,  as  makers,  of  a  promissory  note  for 

fi^Mf!^  800i,  dated  Jidy  1st,  1829.     Plea,  by  the  defendant 

^j^^J[^^|J^"  Evatis^  the  general  issue.     Sansom  suffered  judgment  by 

In  Jmwary  default.     A  rule  in  this  case,  for  a  new  trial,  having 

■greed  that  the  been  made  absolute,  in  Easter  term  1891  (a),  the  cause 

eettlcment  of 

th«  iMurtnmhlp  came  on  to  be  tried  before  Lord  Tenterden  C.  X,  at  the 

•coottiitiy  and  .    • 

aUqueitioDB  Sittings  in  Middlesex  after  Hilary  term  1832;  and  the 
ra^MctitvliA.  following  facts  were  proved: —  Before  January  1829, 
modTorfrind.  Sansom  and  Evans  were  partners  in  some  alum  works  at 
■bin  ^''d  Um  ^^^^^  *  -E^w  was  not  held  out  to  the  world  as  a  part- 
manner  and  ner ;  the  trade  was  carried  on  under  the  style  and  firm 
iolTing  the  of  Philip  Sansom  and  Co.    On  the  26th  of  January  1 829, 

partncnhipt 

■houidbera*  SaHsom  and  Evans  agreed  that  the  settlement  of  the 

arbitrator;  and  accounts  of  the  partnership  subsisting  between  them  as 

wariS  agreed  manufacturers  of  alum,  and  all  questions  between  them 

afaooM  re/  concerning  their  respective  liabilities  in  the  partnership 

?*A^UnL  transactions,  the  mode  of  winding  up  the  affairs  of  the 

utenaile,  and  partnership,  and  the  manner  and  time  of  dissolving  it, 

■ztureai  and 

the  referee  waa  should  be  referred  to  the  decision  of  H.  O.  Price  j  and 

to  dedare  the 

Ugheat  bidder  that  they  would    abide    by  his    decision.      In  April 

to  be  tiie  pup- 

chaacr.    In  1829,  it  was  agreed  between  Sansom  and  EvanSf  as  to 

bi^gbeen  ^he  disposal  of  the  plant,   utensils,   and  fixtures   on 

declared  the 

higliBft  bidder,  became  the  purchaser,  and  the  worlu  were  entirely  giyen  up  to  him: 

Held,  that  the  partnership  was  then  determined,  although  the  referee  had  made  no  order 
as  to  the  disaolntion ;  and  that  S,  had  no  authority,  aft«r  that  time,  to  bind  E.  bj  a  pro- 
missory note, 

(a)  See  2  J9.  4  ^d.  29I« 

the 


Sr  James  Scarlett  and  Hoggins  now  shewed  cause. 
Siouom  bad  prima  ftcie  an  authority  to  bind  his  partner 
by  bills  of  exchange  and  promissory  notes,  and  that  au- 
thority continued  in  Jidy  1829}  unless  the  partnership 
was  previously  put  an  end  to.  The  submission  to  Price 
caiiDot  operate  as  a  dissolution.  It  was  a  proceeding 
prquntory  to  it»  but  it  clearly  was  not  intended  that 
the  idatioa  of  partnership  should  then  cease,  for  Price 
was  to  determine  concerning  the  time  and  mode  of 
dissolving  it.     He  Kver  did  so  determine  before  Jidy 

1829, 


SANfOVfi 


Ts  TBx  Third  Yea*  op  WILLIAM  IV.  17s 

the  alum  works^  that  each  should  separately  offer  a        1832, 
price,  which  was  to  be  communicated  to  the  referee,        

Hbatk 

and  he  was  then  to  declare  the  highest  bidder  to  be  the  ^gaiput 
purchaser;  such  purchaser  to  give  a  bill  for  the  pur- 
chase money,  and  to  be  entitled  to  the  possession  of 
the  goods  purchased.  In  the  same  month  of  Jpril^  Saii^ 
torn  havings  by  letter  to  the  referee,  made  a  tender  of 
ISOL  for  the  said  plant,  utensils,  and  fixtures,  they  were 
declared  by  tbe  referee  to  be  his  property;  and  the 
worka  were  entirely  given  up  to  him.  In  Jtdy  1829, 
Sansom^  being  called  upon  by  the  Droitnmch  Salt  G>m- 
pany  to  pajr  a  sum  of  800^  which  he  owed  them,  gave 
tbe  promissory  note  in  question  for  800/.,  and  the  note 
was  indorsed  by  the  company  to  the  plaintiff.  Upon 
thia  evidence,  ILiord  TerUerden  was  of  opinion  that  there 
had  been,  in  Jidy  1829,  no  actual  dissolution  of  the 
partnership;  and  a  verdict  was  found  for  the  plainti£^ 
for  tbe  amount  of  the  note.  A  rule  nisi  having  been 
obtained  for  a  new  trial,  on  the  ground  that  the  partner- 
diip  must  be  taken  to  have  been  actually  dissolved  in 
JfrU  1829,  when  Sansom  became  the  purchaser  of  the 
plants  ntftir^yfl^'j.  and  fixtures  on  the  alum  works. 


>m  CASES  IN  MICHAELMAS  TERM 
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agaiiui 

8a  VMM. 


18S2.        1829,  and  tbtt  purtBersbip  then  continued,  notwithstand- 
ing any  transaction  as  to  the  (dant  and  fixtures. 


Bompas  Seijt.  and  Ball  contri^.  The  authoriQr  ^ 
one  partner  to  bind  another  by  his  promissory  note,  is 
implied  from  the  relation  of  partnership,  and  ceases  as 
soon  as  the  partnership  is  determined,  unless  such  party 
has  held  himself  out  as  a  partner  to  the  world,  or  to 
a  third  person,  and  thereby  induced  others  to  give  credit 
on  the  faith  of  such  partnership.  Here,  Evans  never  so 
held  himself  out,  but  was  a  mere  dormant  partner.  The 
only  question,  therefore,  is,  whether  the  partnership,  as 
between  Evans  and  Sansom,  was  dissolved  ?  No  formal 
agreement  is  necessary  to  effect  a  dbsolution ;  any  writing, 
words,  or  conduct,  from  which  a  clear  intention  to  dissolve 
the  relation  can  be  collected,  is  sufficient.  G>nceding  that 
the  agreement  of  reference  did  not  amount  to  an  actual 
dissolution,  but  was  preparatory  to  it;  in  April  1829  it 
was  agreed  that  the  referee  should  declare  which  of  the 
two  was  to  be  the  purchaser  of  the  plant,  fixtures,  &c., 
and  that  this  person  should  be  entitled  to  the  possession 
of  the  goods  purchased.  Price  declared  Sansom  to  be 
the  purchaser,  and  he  took  to  the  stock  in  trade,  and 
became  the  sole  proprietor.  After  that  time  the  partner- 
ship was  at  an  end,  and  Sansom  could  have  no  authority 
to  bind  Evans  by  his  promissory  note. 

Denman  C.  J.  I  am  of  opinion  that  tlie  rule  for  a 
new  trial  must  be  made  absolute  in  this  case,  be- 
cause EivanSf  at  the  time  when  the  note  was  given,  had 
ceased  to  be  a  partner  with  Sansom  in  the  alum  business. 
In  January  1829,  it  was  agreed  that  all  matters  con- 
cerning the  mode  of  winding  up  the  afiairs  of  the  part- 
nership. 


► 
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nerahip,  and  the  manner  and  time  of  dbsolving  it,  should 
be  sabmitted  to  a  referee.  It  was  afterwards  agreed 
that  the  plant,  utensils,  and  fixtures  on  the  alum  works, 
were  to  be  declared  by  the  referee  to  belong  to  him  who 
should  be  the  highest  bidder,  and  in  April  1829,  San- 
9om  was  dedaftsd  to  be  the  highest  bidder,  and  became 
the  jNudiflser,  and  the  plant,  utensils,  and  fixtures,  were 
deiirered  up  to  him.  Eoans  having,  then,  parted  with 
all  his  interest  in  the  works  from  which  the  profits  of 
the  business  (if  any)  were  to  arise,  ceased  to  have  any 
right  to  participate  in  such  profits ;  and  since  a  partner- 
ship, as  between  parties,  results  from  the  agreement  to 
share  in  profits,  it  ceases  as  soon  as  such  right  is  de- 
termined. This  note,  then,  being  given  after  Sansom 
had  become  the  sole  proprietor,  and  after  the  implied 
authority,  resulting  from  the  relation  of  partnership^ 
Vas  at  an  end,  could  not  bind  Exxins. 


Hkath 

agahui 

SmaoM. 


Parke  J.  The  rule  for  a  new  trial  must  be  made  ab- 
solute. The  objection  to  the  plaintiff's  recovering  against 
Boons  is,  that  in  Jtdy  1829  Sansom  was  incompetent  to 
bind  Evans.  It  must  be  taken  upon  the  evidence  (a)  that 
the  partnership  was  to  continue  for  an  indefinite  period 
(there  being  no  proof  to  the  contrary),  and  then  either 
party  might,  at  any  time,  have  put  an  end  to  the  part- 
nership by  a  simple  notice  to  his  copartner.  Peacock  v. 
Ptacoci{b)j  Featherstonhaugh  v.  Fenwick{c\  Neroi  v. 
Bm7umd(d);  h  fortiori  by  a  mutual  agreement  Then  the 
question  is,  was  the  authority  of  Sansom  to  bind  Evans 
(which  is  implied  by  law  from  the  relation  of  partnership) 
determined  in  Jtdjfj  when  the  note  was  given  ?    In  Ja- 


(«)  The  only  proof  of  portnenhip  was  by  doclantioos  of  Evan$  to 
thttdtec 
(h)  Itf  rc9.  49.  («)  17  ret.  S96. 


nuary 
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185f .       nuary  1829,  it  was  i^eed  between  themi  that  the  settle- 
ment of  the  accounts  of  the  partnership,  and  all  questions 


mgakut       concerning  their  respective  liabilities  in  the  partner- 
ship  transactions^  and  concerning  the  ■x>de  of  winding 
vp  the  afiairs,  and  the  mode  and  time  of  (fissohring  the 
partnership,  should  be  referred  to  an  arbitrator.    The 
ezpressioa  dissobnng  the  partnership  is  ambiguous.    It 
may  eidier  import  the  dissolution  of  the  joint  tenancy 
in  die  goods  belonging  to  the  firm,  and  the  division  of 
the  partnership  effects,  or  a  putting  an  end  to  their 
future  dealings,  and  the  mutual  authority  of  one  party 
to  bind  the  other  by  future  contracts,  or  both.     If  the 
first  be  the  trae  import  of  the  words,  and  the  intention 
was  by  them  to  provide  that  the  arbitrator  was  to  de- 
cide when  and  how  the  partnership  efiects  were  to  be 
divided,  it  may  be  inferred  from  the  other  terms  of  the 
agreement,  which  are  those  generally  used  on  a  com- 
plete dissolution    of  partnership,    that   the  power  of 
entering  into  fiiture  contracts  had  already  been  put  an 
end  tow    But,  assuming  that  not  to  be  so^  and  that  the 
arbitrator  was  to  determine  not  merely  when  and  how 
the  eflbcts  were  to  be  divided,  but  when  that  mutual 
authority  was  to  be  put  an  end  to,  we  must  then  look  to 
die  subsequent  conduct  of  Exxms  and  Samomj  to  ace 
whether  they  intended  that  the  one  should  have  a  right 
to  bind  the  other  by  future  contracts  so  late  as  Jubf 
1829.     In  April  1829,  it  had  been  arranged  between 
them,  that  the  one  who  made  the  highest  oSex  for  the 
plant,  utensils,  and  fixtures,  was  to  have  them,  and  be 
put  into  possession.    Sansomj  having  been  the  highest 
bidder,  X/ock  possession  of  them  in  the  same  month. 
Mow,  after  that,  it  never  could  have  been  in  the  con- 
templation of  the  parties  that  the  one  should  biod  the 
other  by  future  contracts.    When  that  had  been  done, 

there 


Sansom. 
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there  can  be  no  question  but  that,  as  between  Sansom       1832. 

and  Evansy  the  right  to  participate  in  the  profits  arising       

from  the  phm^  utensils,  and  fixtures  (if  any  had  been  ofttmat 
made),  ceased,  and  consequently  the  mutual  power  to 
bind  each  other  by  contracts  within  the  scope  of  their 
former  partnership  dealings,  ceased  also,  and  that  Sansom 
bad  no  authority  afterwards  to  bind  Evans  by  any  future 
contract.  It  is  to  be  borne  in  mind  that  Evans,  who 
nevef  held  himself  out  to  the  plaintiff  as  a  partner,  could 
be  liable  only  by  reason  of  the  authority  which  Sansom 
really  possessed,  and  unless  that  authority  continued  to 
July  1S29,  h^  was  not  liable  at  all.  But  if  it  was  not 
determined  in  January,  it  certainly  had  ceased  in  April 
of  that  year. 

Taunton  J.  I  am  of  the  same  opinion ;  and  for 
the  same  reasons.  Evans  was  a  dormant  partner  with 
Sansom,  The  authority  of  the  latter,  therefore,  to  bind 
the  former,  ceased  as  soon  as  the  partnership  was  at  an 
end ;  which,  at  the  latest,  was  in  ApHL  Price,  to  whom 
it  was  referred  to  settle  the  time  and  mode  of  dissolving 
the  partnership,  at  that  time  declared  Sansom  to  be  the 
purchaser  of  the  partnership  effects,  in  consequence  of 
the  tender  made  by  him.  Evans  then  sold  his  interest 
ia  the  partnership  concern  to  Sansom,  and  the  latter 
assented  to  such  sale;  and  he  afterwards  conducted  the 
business  exclusively  for  his  own  benefit.  After  the  sale, 
there  was  only  one  person  concerned  in  the  business, 
and  the  authority  of  Sansom  to  bind  Evans  ceased. 

Patteson  J.  I  am  of  the  same  opinion.  A  dormant 
partner  may  retire  from  a  firm,  without  giving  notice  to 
the  world.  The  question  Js,  whether  Evans  did  retire 
from  the  partnership  before  Jttly  1829?    It  is  quite 

Vol.  IV.  N  clear 
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HXATH 

againti 
Samsom. 


dear  on  the  facts  of  the  case,  that  he  retired  from 
it  in  Jpril  1829;  for,  from  that  time,  Sansom  only  was 
entitled  to  the  works,  and  to  all  the  profits  to  be  derived 
from  them.  The  authority,  therefore,  which  Sansom 
previously  had  to  bind  Evans,  was  countermanded  in 
Aprff. 

Rule  absolute. 


Tue»day, 


The  Dock  Company  of  Kingston-upon-Hull 


against  Priestley. 


ByitBtute 
14  G.  3.  C.56, 
t,  42.  the  fol* 
lowing  tonnage 
duties  were 
imposed  on 
erery  ship  or 
Teasel  (except 
those  in  the 


T\EBT    for    tonnage    dues.      At    the    trial    before 
Vaughan  B.,  at  the  Yorkshire  Summer  assizes,  1831, 
a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opi- 
nion of  this  Court  on  the  following  special  case. 

The  defendant  is  clerk  to  the  Aire  and  Calder  Navi- 
^^rS'^toor^  gation  Company,  who  are  properly  sued  in  his  name, 
^ingoutof      The  action  is  founded  on  the  statute  14  G.  3.  c.  56. 

the  harbour, 

basin,  or  docks   s.  42.,  which  euacts  that  in  consideration  of  the  charges 

of  the  port  of      ,  ^ 

iRngsfoii-tfpon-  incurred  and  to  be  incurred  by  the  HuU  dock  company, 

SuUf  or  load- 
ing or  unload,    in  making  and  keeping  in  repair  the  dock,  quay,  &c. 

1.  For  erery  therein  mentioned,  there  shall  be  paid  from  and  after, 

ship  coming  to 

or  going  b^een  the  said  port  and  any  port  to  the  northward  of  Yarmouth  or  southward  of 
Moly  Idandf  StL  per  ton.  2.  For  every  ship  coming  to  or  going  between  the  said  port  and 
any  port  or  place  between  the  North  Fordand  and  Sheiiand,  on  the  east  side  of  England^ 
except  as  aboVe,  3d.  3.  For  every  ship  trading  between  the  said  port  and  any  other  port 
%n  place  in  Grtoi  Britain  not  before  described,  6d.  The  duties  to  be  paid  on  the  sliip*a 
entry  inwards*  or  clearance  or  discharge  outwards ;  or,  if  there  were  no  entry,  then  to  be 
paid  at  the  castom-houae  at  any  time  before  the  vessel  proceeded : 

Held,  that  the  first  clause  related  only  to  ports  on  the  east  side  of  England^  between  the 
places  there  named;  that  it  extended  to  the  port  of  Godet  though  situate  twenty-five  milea 
inland  from  H%dl,  on  the  river  Ome:  and,  therefore,  that  vessels  taking  all,  or  part  of  their 
cargoes  at  Goole  and  going  to  HtUl,  or  vice  versA,  were  liable  to  the  duty  of  2d, ;  and  this, 
though  they  did  not  enter  or  clear  at  the  custom«house :  Held  also,  that  the  first  clause 
did  not  apply  to  vessels  loading  at  Leedt  or  other  places,  not  ports,  situated  above  HvU^ 
and  going  directly  thither;  that  the  third  clause  (if  those  places  were  contemplated  by  it) 
did  not  refer  to  them  with  the  precision  necessary  for  imposing  a  duty :  and,  {Parke  J. 
dubitante,)  that  the  vessels  so  loading  at  Leedt  did  not  become  liable  to  duty  by  merely- 
passing  through  the  entrance  basin  of  the  Goole  docks,  without  takbg  in  goods  or  making 
any  stay  there. 

&C. 
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&C.  to  the  said  company,  ^'  for  every  ship  or  vessel  (the 
king's  ships  of  war,  and  other  ships  and  vessels  em- 
ployed in  his  majestjr's  service  only  excepted)  coming 
into  or  going  out  of  the  said  harbour,  basin  or  docks^ 
within  the  port  of  Kingsion^upon-Hullj  or  unlading  or 
putting  on  shore,  or  lading  or  taking  on  board  any  of 
their  cargo,  or  any  goods,  wares,  or  merchandize  within 
the  said  port,  by  the  master  or  commander,  owner  or 
owners  of  every  such  ship  or  vessel,  the  several  rates  or 
duties  of  tonnage  (according  to  the  full  of  the  reach  and 
burthen)  hereafter  particularly  rated  and  described; 
(that  is  to  say) 

For  every  ship  or  vessel  coming  to  or  going  be- 
tween the  port  of  Kingsion-upon-Htdl  and  any  port  to 
the  northward  of  Yarmouth  in  NotfoUc^  or  any  port  to 
the  southward  of  the  Holy  Island^  for  every  ton,  two 
pence.     For  every  ship  or  vessel  coming  to  or  going 
between  the  port  of  Kingskm^uponnHtdl  and  any  port 
or  place  between   the  NortJ^  Foreland  and  Shetland^ 
oo  the  east  side  of  England^  except  as  above,  for  every 
too,  the  sum  of  three  pence.     For  every  ship  or  vessel 
trading  betwe«i  the  said  port  of  Kingston-upon-HuU 
and  any  other  port  or  place  in  Great  Britain^  not  be- 
fore described,  for  every  ton,  the  sum  of  six  pence." 
The  clause  then  fixed  other  dues  for  vessels  trading 
to  fordgn  places,  which  were  enumerated ;  and  ^^  For 
every  abip  or  vessel  sailing  coastwise  or  otherways,  and 
coming  into  the  said  haven  in  ballast  to  be  laid  up,  for 
every  ton  (coasting  duty  included),  the  sum  of  six  pence." 
Which  rates  and  duties  were  vested  in  the  Dock  Com- 
pany, and  were  to  be  paid  at  the  time  of  the  ship's  "  en- 
try inwards,  or  clearance  or  discharge  outwards,"  or, 
*'  in  case  any  ships  or  vessels  should  not  enter  as  afore* 
aaidy  then,  at  any  time  before  such  ships  or  vessels 

N  2  should 
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should  proceed  from  the  said  port,  at  the  custom-house 
in  the  said  port." 

Section  44.  provides  that  the  act  shall  not  extend  to 
charge  with  the  said  duties  any  vessel  ^^  which  shall 
come  or  go  coastwise  from  or  to  any  port  or  place  in 
Great  Britain^  to  or  from  any  place  up  the  rivers  Trent 
or  Ousey  within  the  limits  of  the  port  of  Hull  as  now 
used,  or  to  or  from  any  other  place  up  the  said  rivers 
Trent  or  Ouse,  or  any  other  river  which  falls  into  the 
said  rivers  or  either  of  them,  or  which  shall  trade 
between  any  such  port  or  place  in  Great  Britain  and 
any  such  place  as  aforesaid,  within  or  up  the  said  rivers 
or  either  of  them,  unless  such  ship  or  vessel  shall  come 
into  or  go  out  of  the  said  basin  or  dock,  or  any  part  of 
the  said  harbour  or  haven  called  Hull  Haven ;  or  shall 
use  the  said  basin,  or  dock,  or  quays,  within  the  said 
harbour;"  or  shall  unlade  or  lade  goods  in  any  part  of 
the  Humber:  or  to  charge  any  such  coasting  vessel, 
going  or  being  called  by  the  officers  of  the  customs  into 
the  said  harbour  for  the  sole  purpose  of  being  entered 
or  cleared  at  the  custom-house  there.  Section  45*  de« 
clares  that  all  goods  landed  or  discharged  at  the  com- 
pany's quays  or  wharfs  shall  pay  the  same  wharfage, 
and  in  like  manner,  as  goods  discharged  in  the  port  of 
London.  Sect.  49.  enacts,  that  no  officer  of  the  customs 
of  the  port  of  Kingston-upon^Hull  shall  hereafter  give 
or  make  out  any  coquet,  or  other  discharge,  or  take  any 
report  outwards,  for  any  ship  or  vessel  trading  or 
coming  to  the  said  port,  until  the  rates,  duties,  and 
payments  hereby  granted  or  payable  by  the  master  or 
other  person  taking  charge  of  such  ship  or  vessel,  ac- 
cording to  the  tenor  and  true  meaning  of  this  act,  shall 
be  paid  unto  the  respective  collectors  or  officers  ap- 
pointed to  receive  the  same  as  aforesaid ;  and  that  such 

master 
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master  or  masten^  or  other  persons  taking  charge  of       1832. 

soch  ship  or  Tcssd,  shall  produce  an  acquittance,  under       

the  band   of  such  collector  or  oflBcer,   testifying  the       ComiMuiy 
receipt  thereof;  which  receipt  such  officer  is  required 
to  give^  under  a  penal^. 

By  acts  of  42  G.  3.  and  45  G.  3.  the  Dock  Com- 
pany were  empowered  to  make  additional  docks,  and 
the  rights  and  priyileges  of  the  then  present  port  of 
Kingstonrupon^HvU  were  extended  to  the  company's 
docks  and  basns,  and  the  same  were  to  all  intents  and 
purposes  to  be  deemed  part  of  the  said  port;  and 
Tessels  entering  into,  or  loading  or  unloading  in  the 
said  docks  and  basins,  were  declared  subject  to  the  same 
r^ulations  and  duties  as  they  would  have  been  liable  to 
m  the  said  port. 

The  case  then  stated  the  situation  of  GooUy  (on 
the  river  Ousej  twenty-five  miles  west  of  Hullj)  the 
establishment  of  docks  and  quays  there  by  the  Aire  and 
Colder  Navigation  Company,  and  the  commission  in 
1827,  appointing  Goole  to  be  a  port  in  the  United  King- 
dom for  the  import  and  export  of  goods ;  on  which  points 
a  fuller  detail  will  be  found  in  The  Hull  Dock  Company 
V.  Browne  (a).  It  was  further  stated  that  Grimsby  is  an 
ancient  port  on  the  Humbert  to  the  south-east  of  HuU^ 
and  about  thirty  years  ago  was  constituted  a  port  for 
foreign  trade.  The  case  then  stated  the  decision  of 
this  Court  in  The  Hull  Dock  Company  v.  Browne  (a), 
where  it  was  held  that  a  vessel  sailing  with  goods  from 
Goole  to  Hamburgh^  was  not  liable  to  the  duties  given 
by  14  G.  3.  c.  56.  &  42.  as  a  vessel  lading  or  unlading 
"within  the  port  of  Kingston-upon-Hull,  After  that  de- 
cision the  Dock  Company  ceased  to  demand  duty  for 
vessels  trading  between  Goole  and  foreign  ports,  but 

(a)  2B.  4;  Ad.  4$. 

N  3  they 
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1832.        they  claimed  those  now  in  question.     The   cases  to 
_^     which  this  action  related  were  four:  all  occurring  in 

Bull  DodL 
CompMy       jipril  18S1. 

A  Steam-vessel  belonging  to  the  Aire  and  Colder 
Navigation  Company,  called  the  Eagle^  took  on  board  a 
cargo  of  goods  at  Gookf  and  proceeded  therewith  to  the 
port  o(  Kingston^upon^HuU^  came  into  the  basin  of  the 
Hkmber  dock,  within  the  said  port,  and  there  unladed 
her  cargo  on  the  Dock  Company's  quay. — A  sloop,  also 
belonging  to  the  Navigation  Company,  and  called  the 
Stanhopcj  took  in  part  of  her  cargo  at  Leeds^  and  pro- 
ceeded therewith  to  Goole,  where  she  took  on  board 
the  remaining  part  of  her  cargo,  and  proceeded  there^ 
with  to  the  port  of  Kingston-tqxm'Hullf  and  into  the 
said  Humber  dock ;  she  there  unladed  part  of  the  cargo 
into  other  vessels  alongside,  and  she  afterwards  pro- 
ceeded through  the  docks  into  the  harbour,  and  there, 
within  the  port,  delivered  and  landed  the  remainder  of 
her  cargo  upon  a  quay  belonging  to  Messrs.  TomKn^ 
son  and  Newbald^  —  Another  sloop  belonging  to  the 
Navigation  Company,  and  called  the  Blucherj  took  her 
cargo  at  Leeds,  and  proceeded  therewith  to  the  port  of 
Kif^stOfi'^qKni'Htdlj  came  into  the  harbour,  and  there, 
within  the  said  port,  unladed  her  said  cargo  upon  the 
last-mentioned  quay,  having,  in  the  course  of  her  voyage, 
passed  through  the  entrance  basin  of  the  docks  at  Goole, 
without  taking  in  any  goods  there. — In  the  fourth  case 
tlie  vessel  took  in  her  cargo  at  Tomlinson  and  NewbaUfs 
quay,  in  the  port  of  Kingsion'Upon'Hullj  and  proceeded 
on  her  voyage  to  Leeds  with  such  cargo,  passing  through 
the  entrance  basin  of  the  docks  at  Goole.    The  plaintiffs 
demanded,  in  each  case,  a  tonnage  duty  of  2d.  per  ton, 
which  was  refused. 

None  of  the  vessels  were  registered  at  Goole  or  else- 
where, 
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where,  but  the  Dame  painted  on  the  steam-boat  was       1832* 
**  The  Eagle,  of  GooUr    Before  the  above-mentioned    _" 

^  **  ^  Hull  Dock 

decision  no  tonoage  or  dock  duties  were  charged  on  Compftny 
vessels  going  op  or  down  the  Ouse  or  Trent^  to  or  from  Puirlit, 
HuU^  though  all  vessels  paid  wharfage  when  they  came 
into  the  basin  or  docks  and  landed  goods  upon  the 
quays  there;  and  it  was  paid  in  the  four  cases  above 
mentioned;  it  is  a  charge  on  the  goods,  and  paid  by 
the  owner  of  them.  Foreign-bound  vessels,  or  vessels 
passing  between  Grimsby  and  HuU^  have  paid  tonnage 
whenever  they  entered  the  harbour,  basins,  or  docks, 
as  well  as  any  wharfage  that  might  become  due.  The 
tonnage  on  Grimsby  vessels  is  2d.  per  ton.  The  dock 
dues  are  a  charge  on  the  register  tonnage  of  the  vessel^ 
and  are  payable  by  the  ship-owner.  Vessels  that  only  pass 
between  HuU  and  Grimsby^  or  up  or  down  the  Trent  and 
Ofeisf,  to  or  from  Htdlj  require  no  coasting  or  other 
custom-house  papers,  nor  do  they  pay  coasting  duties. 
The  tax  on  sea-borne  coals,  while  in  force,  was  levied 
by  the  custom-house  oflBcers  at  Hull  upon  coals  brought 
coastwise  from  Newcastle;  but  none  was  levied  on  coals 
brought  down  the  Ouse  or  Trent.  The  case  was  argued 
on  this  and  a  former  day  of  the  term. 

Alexander  for  the  plaintiffi.  It  having  been  decided 
in  the  Hull  Dock  Company  v.  Browne  (a),  that  Gocie  is 
not,  for  the  present  purpose,  within  the  port  of  HuU^ 
and  Goole  being  itself  a  port,  the  vessels  in  question 
fall  within  the  clause  of  14  G.  3.  c.  5S.  s.  42.,  which 
imposes  a  duty  of  2d.  per  ton  upon  ^'  every  vessel 
coming  to  or  going  between  the  port  of  Kingston'* 
fqHm-HuB  and  any  port  to  the  northward  of  Yarmouth 
m  NarfoUf  or  any  port  to  the  southward  of  the  Holy 

N  4  Island!* 
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183S.        Island."  If  it  be  said   that  the  situation   of  Gocle  is 
_  inland ;  so  is  that  of  London  ;  or  if  it  be  urged  that 

Hull  Dock  /  '  ® 

Company      there  is  another  port  between  it  and  the  sea,  the  same 
PuntLir.     argument  applies  to  Hull  itself,  which  has  Grimsby  to 
the  seaward.    It  is  true  GooU  has  been  made  a  port 
since  the  passing  of  the  dock  acts ;  but  they  may  extend 
to  ports  subsequently  established,  according  to  the  doc- 
trine in  Harrison  v.  Btdcock  {a)  and  Downing  College  v. 
Purchas  (b).     It  may  be  said  that,  as  vessels  from  Goole 
to  Hull  do  not  require  custom-house  papers,  they  are 
not  contemplated  in  the  forty-second  section  of  14  G.  3* 
c.  56*9  which  requires  payment  of  these  duties  to  be 
made  at  the  time  of  entry  inwards  or  clearance  out" 
wards,  or,  if  the  ship  should  not  enter,  then  at  any  time 
before  she  proceeds  from  the  said  port,  at  the  custom* 
house  there;  and  the  same  argument  may  be  founded 
on  section  49.,  which  forbids  officers  of  the  customs  to 
give  any  coquet  or  discharge,  &c.  to  any  vessel,  until 
payment  of  the  duties  to  the  collectors  or  officers  ap- 
pointed to  receive  the  same,  and  who  are  to  give  a 
receipt     But  although  particular  methods  of  securing 
payment  are  pointed  out  in  the  case  of  vessels  which 
take  custom-house  papers,  it  does  not  follow  that  other 
vessels  are  not  liable  to  tonnage  duty :  and  the  words  of 
section  42.^  ^^  every  ship  or  vessel  coming  into  or  going 
out  of  the  said  harbour,"  apply  to  all.     The  remedy  in 
cases  where  the  custom-house  has  jurisdiction  may  be 
cumulative  Chapman  v.  Pickersgill  (c) ;  and  in  these  very 
cases,  under  the  present  act,  a  further  remedy  is  provided^ 
by  distress,  in  section  47*     Grimsby  vessels  do  not  take 
custom-house  papers,  yet  they  have  always  paid  tonnage^ 
And  the  same  argument  would  exempt  the  vessels  now  in 
question  irom  wharfage  dues,  which,  by  sect  49.,  are  put 

(a)  1  ff.  B.  68.  {b)  5B.iAd.  168.  (c)  2  WU$.  145. 

under 
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under  the  protection  of  the  castom-house  officers  equally        1832. 
with  tonnage  duties ;  yet  these  vessels  have  always  paid 
wharfage.    It  cannot  be  said  that  wharfage  alone,  in  the       ComiMiij 
case  of  these  vessels,   was  intended   to  be  the  com-*      Puisnjtn 
pensation  for  using  the  docks.     Wharfage,  by  this  act, 
is  payable  on  the  goods ;  it  depends  upon  the  rates  of 
wharfage  charged  in  London,  and  is  paid  to  the  re-^ 
spective  proprietors  of  the  quays  or  wharfs :  tonnage  is 
diarged  on  the  vessel;  its  amount  is  fixed,  and  it  is 
payable  to  the  Dock  Company.     The  wharfage  paid  to 
the  owners  of  private  quays  for  landing  goods  can  be  no 
recompenoe  to  the  company  for  the  use  of  the  docks. 
No  argument  arises  from  the  non-payment  of  duty  on 
coals  brought  down  the  rivers,  for  the  act  6  G.  4.  c.  107. 
$.111.  extended  only  to  coals  brought  coastwise;  and 
the  plaintifis  do  not  contend  that  the  vessels  in  question 
are  coasting  vessels.     No  difficulty  arises  from  the  non<« 
registration  of  these  vessels.     The  act  does  not  require 
that  the  liability  to  tonnage  should  be  estimated  through 
that  medium.     Section  46.  gives  another  mode  of  ascer-^ 
Udning  it.  The  Dock  Company  have  no  control  over  the 
lustration:  and  ships  employed  only  in  river  navi-* 
gadon  are  not  registered  at  all;  nor  are  coasting  vessels, 
if  under  fifteen  tons  burden :  yet  a  vessel  of  that  de^ 
scription  coming,  for  instance,  from  Lynn  to  the  Hull 
docks,  would  undoubtedly  be  liable  to  tonnage  duty. 
The  terms  **  entry  inwards  or  clearance  or  dischargei 
outwards,''  cannot  be  confined  to  the  technical  sense  of 
entry  or  clearance  at  the  custom-house.    Vessels  in  bal- 
last, or  with  passengers,  would  not  clear  at  the  custom- 
house^ though  ihey  would  certainly  be  liable  to  tonnagd 
does.     In  such  cases  the  words  "  entry,"  and  "  clear- 
ance of  discharge,'*  must  be  taken  in  the  more  extended 

sen^  of  entrance  and  departure* 

Secondly, 
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18S2.  Secondly,  if  these  vessels,  or  any  of  them,  are  not 

"■"TV.      within  the  clause  imposing  2d.  per  ton,  they  must  then 

Company       &11  under  the  subsequent  one,  which  imposes  a  duty  of 

PjunorLBr*     6^.  per  ton  on  every  vessel  trading  between  the  port  of 

KingsUm-fipon-HuUy  and  any  other  ^or^  or  place  in  Great 

Britain^  not  before  described.     The  intention  is  clear  to 

tax  all  vessels,  except  those  in  the  king's  service.     If  all 

or  any  of  the  vessels  in  question  are  of  the  number 

'^  before  described^**  they  come  under  the  first  clause, 

and  are  properly  charged  with  the  duty  of  2d*;  if  not, 

they  are  chargeable  with  6d.  under  the  third. 

Wightmaftj  contrL  There  are  three  classes  of  vessels 
which  the  plaintiffs  undertake  to  bring  within  14  G.3. 
€.  56.  s.  43.  First,  those  which  load  at  Goole  and  dis- 
charge their  cargoes  in  the  Dock  Company's  basin  at 
HuU.  Secondly,  those  which  load  at  Ijeeds^  take  in 
goods  at  GooUy  and  discharge  at  Hull.  Thirdly,  those 
which  load  at  Leeds^  and  proceed  to  Htdlj  where  they 
discharge,  passing  in  the  way  through  the  entrance 
basin  of  the  docks  at  Goole,  but  not  taking  in  goods 
there  (a).  None  of  these  are  liable  to  the  duty.  As  to 
the  clauses  relied  upon  in  the  forty-second  section,  it  is 
true  that  Goole  is,  geographically,  in  a  latitude  north  of 
Yarmouth  and  south  of  Holy  Island,  according  to  the 
strict  sense  of  the  first  clause ;  but  that  clause  evidently 
means  only  ports  to  the  seaward  of  Hull.  Conformably 
to  this  interpretation,  the  section  goes  on  increasing  the 
duty  as  the  vessels  go  further  outward:  those  which 
proceed  to  ports  within  the  limits  just  referred  to  pay 
2d.;   those  which  go  still  further  out  along  the  east 

(«i)  The  fourth  caie  (page  18S.  antd)  was  merely  the  third  merscd. 

coast 
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oosst  are  diarged  SJ.;  and  those  which  proceed  to  the        1852. 
westy  or  any  other  part  of  Great  Britain^  6d.    If  it  could     _      T" 

Hull  Do 

be  said  that  the  first  duty  extended  to  places  westward      Compui 
of  HmB,  vessels  going  to   Liverpool   Whitehaven^  or 
Preston^  should  be  charged  only  2d.    And  the  argument 
that  the  vesseb  m  question,  if  not  within  the  first,  are 
within  the  third  clause,  would  lead  to  this  absurdity, 
that  a  ship  going  to  London  would  pay  3d,  to  Scar* 
borough  2d^  to  Goole  6d.    The  direction,  that  payment 
shall  be  made  at  the  time  of  the  vessel's  ^^  entry  inwards 
or  clearance  or  discharge  outwards,"  and  the  provisions 
of  sect  49.  shew,  that  the  duties  were  only  considered 
applicable  to  vessels  which  come  under  the  jurisdiction 
of  the  king's  customer,  not  to  those  employed  in  inland 
navigation.      It  may  be  asked,   why  these  should  be 
wholly  exempted*    The  l^islature  may  not  have  taken 
them  into  consideration ;  or,  it  may  have  been  thought 
that,  as  feeders  of  the  trade  of  HuU^  they  ought  to  go 
free  from  these  duties.     The  forty-fourth  section  is  an 
exempting  one,  and  does  not  extend  the  operation  of  the 
forty-second  as  against  the  parties  to  be  charged.     The 
provisions  of  sect  44.  apply  to  vessels  coming  or  going 
to  or  firom  any  place  up  the  Trent  or  Ousef  from  or 
to  any  port  or  place  in  Great  Britain  to  the  seaward 
ofHtdls  not  vessels  passing  merely  from  Leeds  to  Hull. 
This  appears  from  the  word  ^^  coastwise,"  which  always 
implies   a  voyage  by  sea   between  different   parts   of 
the  kingdom,   as  described   in    IS  &  14  Car.  2.  c.  11« 
<.?.,  (which   prescribed   regulations   for   the  coasting 
trader  with  refisrence  to  the  customs,)  where  mention 
is  made  of  goods  which  <^  shall  be  shipped  or  put  on 
board,  to   be  carried  forth  to  the  open  sea  from  any 
one  port,  creek,  or  member  in  the  kingdom  of  JSng- 

landf 
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landj  &c.  to  be  landed  at  any  other  place  of  this  realm/' 
It  would  be  unreasonable  to  say  that  vessels  coming  from 
Leeds  are  subject  to  these  duties,  because  they  merely 
pass  through  the  entrance  basin  of  the  Goole  docks, 
when  it  is  clear  that  vessels  coming  down  the  Trent^ 
and  which  enter  the  Ouse  at  a  lower  point,  are  not 
chargeable  with  them. 


Alexander  in  reply.  Section  42.  unequivocally  im- 
poses the  duties  on  ^*  every  ship  or  vessel,  the  king's 
ships  of  war,  and  other  ships  and  vessels  employed  in 
his  majesty's  service  only  excepted ;"  thus  negativing  any 
other  exception.  Section  44.,  therefore,  is  not  needed 
for  that  purpose :  but  it  assists  in  explaining  section  42. ; 
and  was  relied  on  by  Lord  Tenterden  for  that  purpose 
in  The  Hull  Dock  Company  v.  Browne  {a).  It  shews 
that  vessels  employed  in  the  river  navigation  are  exempt 
from  duty  only  so  long  as  they  do  not  use  the  docks,  or 
incur  liability  in  the  other  ways  there  specified.  There 
is  nothing  in  section  42.  to  confine  the  duty  of  2d.  to 
ports  lying  eastward  of  HtdL  The  Aire  and  Calder 
Navigation  Company,  in  resisting  payment  of  these  dues, 
are  in  effect  setting  up  a  claim  to  use  the  plaintiffs'  docks 
without  making  any  compensation. 


Denman  C.  J.  I  am  of  opinion  that  Goole  comes 
within  the  description  of  a  port  on  the  east  coast  of 
England,  to  the  northward  of  Yarmouth  and  southward 
of  Holy  Island;  and  that  vessels  loading  there,  and 
coming  into  the  harbour,  basin,  or  docks  of  Kingston^ 
upon-HuUj  are  liable  to  the  duty  of  2d.  per  ton.  As  to 
the  vessels  not  loaded  at  Goole,   I   have  considerable 

(a)  %B*^Ad,  61. 

doubt ! 
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doubt:  nor  am  I  satisfied  with  the  dilemma  suggested,        1832. 
that  they  mosl  either  pay  2d^  as  proceeding  from  a  port 


HiruDock 

north  of  TanmMiiA  and  south  of  Holy  Island^  or  6d^  as      Compuij 
prooee£ng  firom  a  **  port  or  place  not  before  described.** 
It  appears  to  me,  that  there  are  no  words  in  the  act  to 
make  them  liable  to  either  duty.     If,  before  Gook  was 
made  a  port,  there  was  nothing  to  render  them  charge- 
able  with  the  duty  of  2d^  I  think  their  merely  passing 
through  the  entrance  basin  there,  after  loading  at  an-> 
other  place,  cannot  have  that  effect  now.     It  is  said, 
that  if  the  duty  of  2d,  does  not  attach,  that  of  Sd.  must. 
But  that  would  be  so  startling  an  anomaly,  that  I  cannot 
bring  myself  to  believe  that  it  was  intended.    Some  qua- 
lification must  be  imposed  on  the  word  **  place,"  in  the 
clause  exacting  this  duty;  giving  it  a  signification  analo- 
gous to  that  of  ^'  port,"  in  the  proper  sense  of  the  word, 
or  considering  it  to  mean  a  *^  place"  on  the  coast.    It  is 
sufficient,  at  all  events,  to  rely  on  the  general  proposition, 
that  a  tax  roust  be  imposed  in  distinct  and  unequivocal 
words.     Here  the  vessels  not  loaded  at  Goole  do  not 
proceed  from  a  port  within  the  meaning  of  the  clause 
giving  a  duty  of  2d ;  and  the  other  clause  is  not  distinct 
enoagh  to  enable  us  to  say  that  the  vessels  come  within 
that 

Parke  J.     The  questions  in  this  case  relate  to  two 

classes  of  vessels :  the  first,  those  which  take  in  goods 

at  Goole^  and  proceed  from  thence  to  Htdl^  and  use  the 

harbour  or  docks  there ;  the  second,  those  which  begin 

or  end  the  voyage  at  Leeds,  merely  passing  through  the 

entrance   basin  at  Goolej  in  their  way  to  Hidl,     Un- 

qoestionably,  no  duty  can  be  claimed  on  any  of  these, 

but  such  as  is  distinctly  given  by  the  forty-second  sec- 
tion 
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18S2.       tion  of  the  statute.     I  think  it  is  clear,  that  the  vessels 
^7.      carrying  goods  to  and  from  Gook  are  liable  to  the  duty 

XI  DLL  1/OdL 

Companj      of  2d.  I   but  I  differ  from  my  Lord  Chief  Justice  on 
the  other  point;  for  I  cannot  distinguish  between  the 
two  classes  of  vessels,  and  it  seems  to  me  that  the  Dock 
Company  are  entitled  to  the  duties  on  both*    As  to  the 
first  class,  construing  the  first  and  second  rating  clauses 
of  section  42.  together,  it  is  clear  that  the  duty  of  2d.  is 
imposed  on  every  vessel  trading  between  Hull  and  any 
port  on  the  east  side  of  England^  north  of  Yarmouth 
and  south  of  Hdy  Island:  for  the  words  in  the  second 
clause  are,  any  port,  &c.  on  the  east  side  ^  England^ 
except  as  above.     There  is  an  uncertainty  in  the  words 
'<  port  or  place,''  in  the  third  clause,  and,  before  Gode  was 
made  a  port,  I  think  they  would  not  have  included  it;  nor 
would  they  now  include  Selby  or  Leeds;   for  '*  place" 
must  be  something  ejusdem  generis  with  ^^  port."     Butt 
since  Goole  has  been  made  a  port,  the  case,  as  to  that,  falls 
predsdj  within  the  first  clause.   Undoubtedly  the  enact* 
ment  applies  to  newly  made  ports  as  well  as  to  others; 
and  the  application  is  reasonable,  because  those  who  use 
the  docks  ought  to  pay  for  doing  so.    As  to  the  second 
class,  if  vessels  sailing  from  the  port  of  Gode  are  liable 
to  duty,  I  think  it  attaches  also,  though  they  take  their 
cargo  at  a  place  more  inland.     It  is  the  same  as  where 
a  vessel  takes  in  goods  at  Norwich  to  go  from  Lowestqff^. 
I  cannot  see  why  they  should  not  be  liable,  at  which* 
ever   place   the   goods   are   loaded.     One  reason  for 
such  a  construction  is,  that,  under  this  act,  a  greater 
tonnage  is  imposed  in  proportion  as  the  ports  are  more 
distant,  because  vessels  do  not  arrive  so  often  at  Hull 
from  those  ports :  coming  frequently  from  Goolcj  they 
yield  a  sufficient  compensation,   though  the  duty  is 

less. 
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port,  or  going  between  it  and  Hull,  within  the  meaning 
of  the  first  clause.  Nor  is  the  voyage  to  Leeds  a  trading 
between  Hull  and  any  *^  other  port  or  place/'  within 
the  meaning  of  the  third  clatise ;  for  ^^  place  "  must  be 
something  ejusdem  generis  with  *^  port;"  that  is,  lying 
on  the  coast,  and  not  situated  internally,  as  Leeds  is.  I 
am  therefore  of  opinion,  that  the  duty  attaches  on  the 
first  two  classes  of  vessels,  but  not  on  the  last. 


Patteson  J.  Where  a  duty  is  claimed,  those  who 
seek  to  enforce  it  must  shew  some  clear  words  by  which 
the  legislature  has  imposed  it.  With  respect  to  the 
last  two  cases,  I  find  no  words  in  the  42nd  section 
of  this  act,  applying  to  the  inland  navigation  between 
Hull  and  places  up  the  river.  I  think  it  was  clearly  not 
intended  to  lay  the  duty  on  vessels  going  to  and  from 
such  places,  before  Gode  was  made  a  port ;  and  I  can- 
not see  why  it  should  be  demandable  now  because  Goole 
is  a  port,  and  a  vessel  merely  passes  through  the  mouth 
of  that  port.  If  the  vessel  came  from  Goole^  or  took  in 
her  cargo  or  a  part  of  it  there,  there  are  distinct  words 
in  the  first  clause  applicable  to  that  case,  for  Goole  is  a 
port,  and  is  to  the  northward  of  Yarmouth^  and  southward 
of  Holy  Island.  The  argument  for  the  plaintiffi  went 
the  length  of  contending  that  the  words  of  that  clause 
might  include  a  port  on  the  west  side  of  Englandj  as 
Liverpool;  but  that  is  going  too  far:  the  words  can 
only  apply  to  a  port  which  has  its  sea-mouth  (if  I  may 
so  express  it)  on  the  east  coast. 

Judgment  for  the  plaintifis  as  to  the  first  two 
vessels ;  for  the  defendants  as  to  the  last  two. 
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Friedlander  against  The  London  Assurance  iredmnday. 

g^  Nap,  14Uu 

Company. 

/COVENANT  on  a  policy  of  insurance  against  fire.  Ifawitnenon 

The  declaration,  after  setting  out  the  policy,  stated  SvidenS^*" 
that  the  plaintiff  was  interested  in  the  goods  thereby  in-  iISa^^''the 
sured,  to  the  amount  mentioned  therein,  and  that  after  hSS^such  pLty 
the  policy  was  eflfected,  and  while  he  was  so  interested,  the  ™y  *^"°«  ^^^ 

■^        "^  '  wiinesset,  not 

said  goods  were  destroyed  by  fire,  &c.     The  defendants  ^  discredit  him 

generally,  but 

pleaded,  among  other  things,  that  the  plaintiff  was  not  in-  to  contradict 

him  on  the  fact 

terested  in  the  said  goods  to  the  said  or  any  amount,  and  to  which  he  has 
that  the  said  goods  were  not  destroyed  by  fire ;  and  on  be  material  to 

1  i«  •  .1*1    the  iuue  i  not 

these  averments  the  parties  went  to  issue.  At  the  trial  if  u  be  merely 
before  Lord  Tenterden  C.  J.,  at  the  London  sittings  after  ^  in^^^j^cUon 
Hilary  term  1832,  the  plaintiff  called  witnesses  to  shew  wpon  a  policy 

^  ^  of  insurance 

that  goods  of  considerable  value  had  been  sent  in  to  Ag^nstfire, 

...  ^^^  issue  was, 

him,  on  the  premises  in  question,  by  various  persons,  whether  or  not 

goods  of  the 

before  the  fire  happened.     Among  others  one  Lewin  piaindffhad 
Samud  Friedlander  was  examined,  for  the  purpose  of  by  firo  as 
proving  that  he  (L.  S.  Friedlander)  had  sold  and  delivered  dedaratlon.  ^A 
certain  goods  to  the  plaintiff  before  the  fire,  and  had,  on  ^ji^^^^ 
that  occasion,   sent  him  an   invoice   and  letter  from  pl»»o«>ff»  to 

proTe  that  part 

Edinburgh,  relatinc^  to  such  iroods.    The  witness,   on  of  the  goods 

^   '  ^^       ^  ^  ,        ,  ^  were  supplied 

liis  examination  in  chief,   when  the  invoice  and  letter  to  the  pUintiff 

.        ,         by  him  before 

were  shewn  to  him,  admitted  that  he  wrote  the  invoice,  the  fira;  but 

but  denied  that  he  had  ever  sent  the  goods,  and  said  shewn  an  in- 
voice and  letter 
relating  to  such  goods,  he  stated  that  they  were  written  by  him,  but  that  he  never  delivered 
such  goods  to  the  plaintiff;  and  he  deposed  that  the  letter  (supposed  to  have  been  sent  from 
£duiburgjk)  sras  written  by  hiin  in  lAmdtm,  at  the  desire  of  the  plaintiff;  that  tlie  invoice 
was  drawn  up  by  him  (the  witness)  after  the  fire,  in  the  presence  of  the  plaintiflTs  son  and 
■boproan ;  and  that  the  son  and  shopman  persuaded  him  to  state  that  the  goods  had  been 
sent  according  to  the  invoice  and  letter : 

Held,  that  the  son  and  shopman,  who  had  already  been  examined  for  the  plaintiff,  might 
have  been  caUed  back  to  contradict  aU  these  statements. 

Vol.  IV.  O  that 
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tliat  the  invoice  was  made  out  by  him  after  the  fire,  in 
the  presence  of  the  plaintiff's  son,  and  Nathan  his  shop- 
man ;  that  the  letter  was,  in  fact,  written  in  London^  at 
the  plaintiff's  house  and  by  his  desire;  and  that  the  plain- 
tiff's son  and  shopman  had  persuaded  him  to  say  that 
he  had  sent  the  goods*  It  was  then  proposed,  on  the 
part  of  the  plaintifi^  to  call  the  son  and  the  shopman 
(both  of  whom  had  been  examined  before)  to  prove  that 
the  invoice  was  not  made,  nor  the  letter  written,  under 
the  circumstances  alleged,  and  that  they  had  not  acted 
in  the  manner  stated  by  the  witness.  Lord  Tenterden 
rejected  the  evidence,  being  of  opinion  that  the  plaintiff 
was  not  entitled  to  offer  it,  in  contradiction  to  his  own 
witness ;  and  the  jury  found  a  verdict  for  the  defendants. 
A  rule  having  been  afterwards  obtained  for  a  new  trial. 


Sir  James  Scarlett^  Campbell^  and  Kellyj  now  shewed 
cause.  The  evidence  was  rightly  rejected.  The  witness 
was  called  to  prove  that  certain  goods  were  sold  and 
delivered  to  the  plaintiff  before  the  fire.  To  that  extent, 
if  his  evidence  was  adverse,  the  plaintiff  was  at  liberty  to 
put  in  other  testimony.  But  the  questions  which  were 
put  to  him  respecting  an  invoice  and  letter  were  clearly 
collateral  to  the  matter  in  issue ;  to  contradict  the  witness 
on  those  points  could  only  have  the  effect  of  proving 
that  he  was  unworthy  of  credit;  and  it  is  an  established 
rule,  that  a  party  cannot  take  this  course  against  his  own 
witness.  Ewer  v.  Ambrose  (a)^  Bradlej^  v.  Ricardofb), 
shew  that  a  witness  may  be  contradicted  as  to  material 
facts  by  the  party  calling  him,  but  not  generally  dis- 
credited. The  evidence  here  offered  could  *  have  no 
other  tendency. 


(a)  SB.j;C.  746. 


(6)  8  Singh.  57. 


Holt 
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Hctt  and  VoUett  contii.  It  is  true  that  evidence 
cannot  be  given  to  discredit  a  witness  generally,  by  the 
party  calling  him.  But  if  he  has  given  evidence  on  a 
particular  point  contrary  to  expectation,  and  operating 
as  a  surprise  on  that  party,  other  witnesses  may  be 
called  to  give  different  testimony  as  to  the  individual 
transaction,  if  it  be,  as  in  this  case,  not  merely  collateral, 
but  important  to  the  issue.  \Parke  J.  The  witness  may 
be  contradicted  as  to  matters  that  are  not  purely  col- 
lateral: the  question  is,  whether  that  was  the  object 
here.  To  contradict  the  witness  on  a  collateral  fact 
would  be  only  to  discredit  him  in  the  same  manner  as 
if  yoa  proved  that  he  had  been  guilty  of  a  felony.] 
It  is  settled  law,  that  although  a  party  cannot  bring 
evidence  to  discredit  his  own  witness,  he  may  to  con« 
tradict  him,  if  the  fact  be  material  to  the  issue.  Here  it 
was  soi.  The  plaintiff  claimed  damages  for  goods  which 
he  allq^  to  have  been  on  his  premises,  and  to  have 
been  destroyed  by  fire.  The  defendant  denies  that  they 
were  there  at  the  time  of  the  fire :  the  plaintiff  asserts 
the  contrary,  and  that  they  were,  bon^  fide,  purchased 
tt  a  time  previous  to  that  event.  The  plaintiff  might 
clearly  have  called  another  witness  to  prove  that  fact  be- 
fore be  called  L.  S.  Friedlander.  But  Friedlander  is  first 
cdled  for  this  purpose,  and  a  letter  and  invoice  are  put 
into  bis  hands,  which  tend  materially  to  shew  that  the 
goods  were,  bon&  fide,  purchased.  He  denies  that  the 
drawing  up  of  these  was  a  genuine  transaction.  Then 
may  not  the  plamtiff  set  up  another  witness  named  in  his 
brie^  and  who  might  have  been  called  before,  to  shew 
the  real  character  of  this  letter  and  invoice?  It  may  be 
said  that  the  quesdon  as  to  the  invoice  is  collateral  only, 

O  2  because 
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18S2.       because  no  act  appears  done  by  the  plaintiflf*  himself 
-  with  respect  to  it.     But  the  essential  point  was  to  shew 

FftIIOLA]l]>X& 

agamu       that  the  document  was  not  fabricated;  no  matter  by 
Attunnce     whom.     Friedlandei'  asserted  that  it  was  fabricated  by 
^*°^*     the  plaintiff's  son :  it  was  material  to  establish,  on  the 
other  hand,  that  the  invoice  was  not  fabricated  with  his 
concurrence)  because,  if  it  was  his  fraud  or  Natharfs^ 
proof  of  that  fact  was  as  conclusive  against  the  plaintiff 
as  if  it  had  been  his  own.     The  point  of  contradiction  was 
one  on  which  the  whole  issue  turned  ;  and  the  evidence 
given  was  not  to  affect  a  prior  witness,  but  to  prove  a 
substantial  and  leading  fact  in  the  cause.     If  the  son  or 
shopman   might  have  been  examined  as  to   this  fact 
before  Friedlander^  why  not  after?    It  cannot  be  main- 
tained, that  because  a  witness  has,  by  his  statement  out 
of  court,  deceived  the  party  proposing  to  call  him,  he 
shall  be  enabled  to  preclude  that  party  from  giving. the 
other  evidence  with  which  he  was  prepared,  to  the  same 
&ct8«     It  was  once  supposed  that  a  party  could  only 
give  this  contradiction  where  the  witness  was  forced 
upon  him  by  law,  as  the  subscribing  witness  to  a  deed 
or  will.     But  the  more  comprehensive  rule  is  now  clearly 
established.   Alexander  v.  Gibson  (a),  Ewer  v.  Ambrose  (&), 
Bradley  v.  Bicardo  (c).     In  Richardson  v.  Allan  (d),  a 
witness  called  by  the  plaintiff  to  prove  an  indorsement 
denied  the  genuineness  of  the  hand-writing,  and  Lord 
Ellenboroughf  though  he  thought  the  plaintiff  could  not 
prove  the  contrary  by  other  witnesses,  allowed  the  in« 
dorser  to  be  called,  because  his  testimony  went  to  charge 
himself.     But  it  is  clear  now,  that  if  the  indorser  in 

(a)  2  Oampb.  SS6.  (6)  ZB.^C.  746. 

(c)  8  Bmgh.  81.  {d)  2  ^arlc.  N.  P.  C.  354. 

such 
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such  a  case  had  been  first  called  and  denied  the  writing 
to  be  hisj  the  pkintiff  might  still  have  brought  forward 
his  other  witnesses  to  prove  the  contrary. 

Parke  J.  There  is  no  dispute  in  this  case  as  to  the 
law;  the  application  of  it  only  is  in  question.  It  is 
clear  that  a  party  may  contradict  his  own  witness  if  he 
speaks  to  a  material  fact  in  the  case,  against  the  interest 
of  those  who  called  him.  On  a  collateral  fact  he  cannot 
be  contradicted,  not  only  because  such  evidence  goes  to 
the  credit  of  the  witness,  but  because  a  multiplicity  of 
issues  ought  not  to  be  introduced.  Now  here  the  con* 
duct  of  the  plaintiff  himself  in  directing  the  letter  to  be 
written  was  clearly  a  material  fact,  on  which  the  witness 
might  be  contradicted*  On  the  point  as  to  the  invoice,  I 
thought  at  first  that  the  acts  of  the  plaintiff's  son  and 
shopman  were  not  so  pertinent  to  the  case  as  to  admit  the 
contradictory  testimony.  But  I  am  now  of  opinion  that 
those  acts  were  not  collateral,  because  it  was  material  to 
the  issue  to  shew  that  the  invoice  existed  before  the  time 
of  the  fire,  and  was  a  genuine  document.  The  evidence^ 
therefore,  ought  to  have  been  received. 
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Taunton  J.  concurred. 


Patteson  J.  The  whole  question  is,  for  what  pur»- 
pose  it  was  proposed  to  call  back  the  witnesses,  who  had 
already  been  examined.  The  law  is  dear,  but  there  is 
a  good  deal  of  difficulty  in  the  application.  I  had  a 
doubt  at  first,  whether  the  plaintiff's  son  and  shopman 
could  be  called  to  contradict  a  witness  who  stated  that 
the  invoice  had  been  fabricated  by  him  in  theur  pre- 
sence, and  that  they  had  persuaded  him  to  say  that  the 

O  3  goods 


198 


CASES  IN  MICHAELMAS  TERM 


1832. 

FuXI)I.A]IDKft 

agauui 

The  LoMnoif 

AmuBoee 

Compaoy. 


goods  were  sent  conformably  to  the  letter  and  invoice. 
It  struck  me  that  this  would  have  been  offering  contra- 
diction on  a  collateral  point  But  I  am  satisfied  that 
the  evidence  on  these  facts  was  admissible,  on  the 
ground  that  they  were  not  collateral,  but  material  to  the 
issue ;  and  the  genuineness  of  the  letter  was  clearly  a  ma- 
terial question  in  the  case.  The  rule  will  therefore  be 
absolute. 


Denman  C.  J.,  having  been  counsel  in  the  cause, 
gave  no  judgment. 

Rule  absolute. 


N^Twh.  ^^  P^^*'^  Cording. 

llie  pawn-         J  N  obedience  to  a  writ  of  habeas  corpus,  the  governor 

DroKcr  s  act.         ^^ 

40  G.  3.  c.  99.  of  the  House  of  Correction  in  Cold  Bath  Fields 
juttices  in  cue  brought  the  above  party  before  the  Court,  and  returned, 
proved  before     ^^  ^^  cause  of  his  being  taken  and  detained^  the  follow- 

^'^JZ    '°g  ^"™"»  °f  commitment :  - 

have  been  iold        cc  'j'q  ^jj  constables  and  other  peace  officers  of  the 

contrary  to  ' 

the  act,  or         county  of  Middlesex^  and  to  the  governor  of  the  House 

have  been  em- 
bezzled or  lost,   of  Correction  at  Cold  Bath  Fields  in  the  said  county. 

or  are  become 

or  have  been  "  Whereas,  on  the  2d  day  of  October  1832,  George 

value  than  at  Courtnajy  of,  &c.  Gentleman,  informed  me,  William 
^wnSg.*^        Ballantinej  Esq.,  one  of  his  Majesty's  justices  of  the 

through  the 

default,  neglect, 

or  wilful  misbefaavioar  of  the  person  with  whom  the  nme  were  pawned,  to  award  futwftf- 

tlon  to  the  owner,  ai  there  specified  : 

Held,  that  juttices  have  no  power,  in  the  above  cases,  to  commit  in  default  of  such  satis- 
faction being  made. 

QtuBTc,  Whether  a  pawnbroker  is  answerable  for  pledges  destroyed  by  accidental  fire^ 
as  goods  **  lost"  within  the  above  clause. 

Semble,  that  the  words  **  through  the  default,"  &c.  apply  to  all  the  cases  previously 
tnentioned,  and  not  only  to  that  of  the  goods  pawned  having  become  of  less  vakie. 


peace 


IN  THE  Third  Year  of  WILLIAM  IV.  199 

peace  for  the  said  county  o(  Middlesex^  that  on  the  11th       1832. 
day  of  January  in  the  year  aforesaid  he  pawned  one       ^"""" 

£x  parte 

gun,  of  which  he  was  the  real  owner,  for  securing  the  Cordinq. 
sum  of  21s.  lent  thereon  by  John  Madder  Cording^ 
of  the  parish  of  St.  George  in  the  said  county,  pawn- 
broker, and  the  profit  thereof;  and  that  the  said  G. 
Courtney  had,  within  the  space  of  one  year  after  the 
pledging  of  the  said  gun,  to  wit,  on  the  28th  day  of 
September  in  the  year  aforesaid,  duly  tendered  unto  the 
said  J.  M.  C.  the  said  sum  of  21 5.,  the  principal  money 
borrowed  upon  the  said  gun,  and  the  profit  due  to  the 
said  J.  M.  C,  according  to  the  table  of  rates  established 
by  the  act  of  parliament  in  such  case  made  and  pro« 
vided,  and  thereupon  demanded  and  required  the  said 
J*  M.  C.  to  deliver  back  the  said  gun  to  the  said  G* 
Courtney  i  but  that  the  said  J.  M^  C.  did,  on  the  said 
28th  day  of  September  in  the  year  aforesaid,  at,  &c.  un« 
lawfully,  and  without  shewing  reasonable  cause  for  so 
doing,  neglect  and  refuse  to  deliver  back  the  said  gun  to 
the  said  G.  Courtney  t  and  whereas  the  said  J.  M.  C. 
appeared  before  me,  the  said  justice,  on  the  2d  day  of 
October  in  the  year  aforesaid,  at  the  Thames  Police 
OflBce,  in  the  parish,  &c. :  and  I,  the  said  justice,  pro- 
ceeded to  examine  on  oath,  in  the  presence  and  hearing 
of  the  said  J.  M.  C,  the  said  6.  Courtney^  and  also  one 
Charles  Youngs  a  credible  witness,  touching  the  premises^ 
and  he  produced  before  me  the  note  or  memorandum 
which  had  been  given  by  the  said  J.  M.  C  upon  the 
pledging  of  the  said  gun,  according  to  the  direction  of 
the  act  of  parliament  in  such  case,  &c.,  and  proved  a 
tender  of  the  principal  money  due,  and  all  profit  thereon, 
to  have  been  made  as  aforesaid  to  the  said  J.  M.  C, 
within  the  said  space  of  one  year  after  the  pledging  of 

O  4  the 
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'        the  said  gun  had  been  destroyed  by  fire  on  his  premises : 

£x  partG 

CoKDiMo.       and  whereas,  upon  due   consideration  had   thereof,  it 
appeared  to  me,  the  said  justice,  that  the  said  gun  had 
been  lost  by  the  said  J.  itf.  C,  and  I  did  thereupon,  by 
a  certain  order  under  my  hand  and  seal,  bearing  date 
the  said  2d  day  of  OctobeVf  &c.,  allow  and  award  the  sum 
of  SL  and  95.,  to  be  a  reasonable  satisfaction  to  the  said 
G.  Courtney^  for  or  in  respect  of  the  said  gun,  and  did 
order  the  said  J.  M.  C.  forthwith  to  pay  the  said  sum  of 
3/.  and  Qs.  to  the  said  G.  Courtney^  according  to  the 
form  of  the  statute,  &c.  2  and  whereas  it  appeareth  to 
me,  the  said  justice,  on  the  oath  of  the  said  G.  Ccurlney^ 
that  the  said  «7.  M.  C.  having  had  due  notice  of  my  said 
order,  hath  unlawfully  neglected  and  refused  to  pay  the 
said  sum  of  3/.  and  95.  to  the  said  G.  Courtney  as  a  satis- 
faction for  and  in  respect  of  the  said  gun :  these  are 
therefore  to  will  and  require  you,  the  said  constables 
and  peace  officers,  forthwith  to  apprehend  and  convey 
the  said  J.  M.  C  to  the  said  House  of  Correction ;  and 
you,  the  said  governor  of  the  said  House  of  Correction, 
are  hereby  authorized  and  required  to  receive  the  said 
(7.  M.  C  into  your  custody  in  the  said  House  of  Cor- 
rection,  and  him  therein  safely  to  keep  without  bail  or 
mainprize^  until  he  shall  pay  the  said  sum  of  3/.  and  95., 
the  amount  of  satisfaction  which  I,  the  said  justice,  have 
adjudged  to  be  reasonable  for  the  value  of  the  said  gun 
so  lost  as  aforesaid  to  the  said  G.  Courtney^  or  be  other* 
wise  discharged  by  due  course  of  law.     Given,"  &c« 

Sir  James  Scarlett^  and  Follettf  now  moved  that  the 
party  should  be  discharged.  This  is  a  commitment 
under  the  pawnbrokers'  act,  39  &  40  G.  5.  c.  99.     The 

sections 


202  CASES  IN  MICHAELMAS  TERM 

1832.  that  a  commitment  in  execution,  to  be  valid,  must  be  pre- 
ceded  by  a  conviction ;  Rex  v.  BJiodes  (o);  it  should  appear 
CoRDiKti.  that  both  sides  were  heard,  and  that  there  was  a  r^rular 
adjudication.  This  clause  expressly  speaks  of  the  county 
or  **  place  wherein  the  offender  shall  reside  or  be  con^ 
victeds"  and  in  section  35.  an  appeal  is  given  to  persons 
convicted  of  any  offence  punishable  by  this  act :  but  if  a 
party  may  be  committed  in  execution  by  an  order,  the 
appeal  in  that  case  is  taken  away.  Now,  upon  the 
present  return,  it  only  appears  that  certain  &cts  are 
sworn  to  by  two  parties  before  the  justice,  and  he  makes 
an  order;  and  then,  it  appearing  to  the  justice  on  the 
oath  of  one  of  the  original  complainants  that  the  party  has 
not  obeyed  the  order,  for  that  offence  the  justice  orders 
him  to  be  imprisoned.  There  is  no  hearing  of  both 
parties ;  no  adjudication  or  conviction.  Secondly,  it  is 
clear  from  the  whole  of  the  fourteenth  section,  that  it  was 
meant  to  apply  to  cases  where  the  pawnbroker  wilfully 
and  perversely  withheld,  and  refused  to  account  for  that 
which  it  was  in  his  power  to  deliver  up :  but  here,  it 
appears  by  the  order  that  the  pawnbroker  states  the 
gun  to  have  been  destroyed  by  fire ;  and  upon  that  the 
justice  finds,  on  consideration,  that  the  gun  is  lost,  and 
orders  satisfaction  to  be  made.  Besides,  according  to 
this  clause,,  before  the  order  is  made,  there  should  be  a 
tender  of  the  principal  money  and  profit  by  the  borrower 
to  the  lender  before  the  justice ;  and  this  does  not  appear 
by  the  present  order  to  have  taken  place.  Nor  is  the 
return    supported    by    the    twenty-fourth    section  (6). 

That 

(a)  AT.  22.220. 

[b)  Sect.  24.  <*  And  be  it  further  etiActed,  That  if»  in  the  course  of  any 
proceedings  before  any  justice  or  justices  of  the  peace,  in  pursuance  of  or 
under  this   act,  it  shaU  appear^  or  be  proVed  to  tlie  satisfaction  of  tlie 

justice 
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1832.        be  in  respect  thei-eqfor  of  stick  damage ;  thus  applying  to 
every  case  before  mentioned.     In  the  present  order  no 

£x  parte 

CoKDiMQ.  default  is  charged.  And  the  twenty-fourth  section,  though 
particular  in  its  provisions,  gives  no  power  to  commit. 
Nor  can  it  be  coupled  with  the  fourteenth,  in  order  to 
give  that  power.  If  they  could  be  so  construed  together, 
a  party  might  proceed,  under  section  14.,  to  recover 
satisfaction  for  goods  expressly  alleged  by  him  to  be 
lost ;  which  is  contrary  to  the  whole  tenor  of  that  sec- 
tion. Besides,  under  section  24.,  the  loss  should  be 
proved  on  oath,  and  the  order  does  not  allege  that  to 
have  been  done. 

Campbell^  contra.  The  act  is  certainly  obscure,  but 
sections  14.  and  24.,  taken  together,  support  this  order. 
The  question  is,  whether  a  pawnbroker,  in  consider- 
ation of  the  high  interest  he  receives,  is  not  liable  to 
the  parties  who  deposit  goods  with  him,  if  they  are 
lost,  though  by  accidental  fire  ?  {Taunton  J.  The 
contraiy  appears  from  Ccggs  v.  Bernard  (a).]  That  is 
at  common  law.  But  here  a  statutable  liability  may  be 
imposed,  on  account  of  the  high  premium  received,  the 
necessity  of  protection  to  the  pawner,  and  the  power 
which  a  pawnee  now  has  of  securing  himself  by  insur- 
ance. The  order  in  this  case  was  not  bad  for  want  of  a 
conviction.  Rex  v.  Rhodes  (b)  was  a  case  on  the 
vagrant  act,  and  a  conviction  was  necessary  there ;  but 
an  order  for  payment  of  money  may  be  made  without  a 
conviction.  The  fourteenth  section  requires  a  summons 
and  examination  of  the  parties  on  oath  only  in  the  first 
stage  of  the  proceeding;  if  the  order  then  made  is  not 

(<i)  2  Ld.  Raym,  916.  (b)  4  T.  R.  220. 

complied 
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complied  with,  nothing  further  is  necessary,  but  the 
justice  is  authorized  and  required  to  commit.  This  is 
in  the  nature  of  a  ca.  sa.  It  is  objected  that  the  order 
does  not  shew  any  tendejr  of  principal  and  profit  before 
the  justice.  That  is  necessary  where  the  proceeding  is 
on  section  14. ;  it  may,  however,  be  admitted  that  the 
present  order  cannot  be  grounded  on  that  clause  alone, 
bat  proceeds  on  section  24.  coupled  with  it.  The  first  em- 
powers the  justice  to  order  that  the  goods  shall  be  delivered 
up;  the  second  directs  what  shall  be  done  if  they  are  not 
forthcoming,  or  have  been  lessened  in  value.  ZParke  J. 
If  it  appear  on  oath  that  they  have  been  embezzled,  lost, 
or  damaged.]  The  words  are,  ^^  if  it  shall  appear,  or  be 
proved  on  oath."  The  justice  may  state  it  at  his  own 
peri],  without  oath  made,  otherwise  the  alternative,  ^^  if 
it  appear,"  would  be  superfluous.  The  words  "  by  or 
through  the  default,"  &c.  apply  only  to  the  immediately 
preceding  clause,  if  the  goods  ^^  are  become,  or  have 
been  rendered,  of  less  value."  In  the  case  of  pledges 
imprc^rly  sold,  or  embezzled,  such  words  would  be  an 
unnecessary  addition.  IPalieson  J.  The  words  *f  satis- 
&ction  in  respect  thereof^  or  of  such  damage,"  must  extend 
to  all  the  cases;  otherwise  what  compensation  is  provided, 
in  case  of  loss  for  instance  ?]  The  fourteenth  and  twenty- 
fourth  sections  must  be  taken  together :  there  is  other- 
wise no  effectual  remedy  where  the  goods  are  lost,  em- 
bezzled, or  sold.  The  pawnee,  under  the  two  sections^ 
may  be  ordered  to  deliver  up  the  goods,  or,  if  lost,  &c. 
make  satisfaction  for  them ;  and  in  every  case  he  may  be 
committed  in  default.  \Pattes(m  J.  Sect.  14.  speaks  of 
the  article  *^  continuing  redeemable."]  That  only  means, 

if  the  time  for  redemption  has  not  expired. 

Denman 


18S2. 


Ex  parte 

COEDIKO. 
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1832.  Denman  C.J.     No  subject  of  the  king  is  to  be  re- 

"*"""       strained  of  his  liberty  without  a  good  l^al  warrant  for 

£x  parte 

Cording,  his  imprisonment  Here  no  such  warrant  is  shewn. 
Many  objections  have  been  taken  to  the  commitment, 
and  I  am  not  inclined  to  say  that  any  one  of  them  is 
bad.  But  it  is  sufficient  to  select  one  which  is  clearly 
good,  namely,  that  by  the  twenty-fourth  section  no 
power  of  commitment  is  given,  assuming  that  the  loss 
here  in  question  was  of  the  kind  contemplated  in  that 
clause.  It  would  require  strong  proof  to  convince  me 
that  the  same  power  was  meant  to  be  given  in  the  cases 
there  mentioned  as  in  that  of  the  contumacious  detention 
contemplated  by  section  14.  The  objects  of  the  two 
clauses  are  very  different ;  and,  at  any  rate,  we  are  not 
to  imply  a  right  to  take  away  liberty.  I  have  the  great- 
est doubt  whether  the  magistrate,  in  this  case,  fi>rmed  a 
r%ht  conclusion,  when  he  held  that  the  goods  were  lost 
within  the  meaning  of  the  twenty-fourth  section ;  but  it 
is  unnecessary  to  decide  that,  because,  if  his  finding  was 
right,  still  the  power  of  commitment  is  not  given  in  such 
a  case.     The  party  must,  therefore,  be  discharged. 

Parke  J.  I  am  of  the  same  opinion.  It  is  un- 
necessary to  enter  into  any  other  objection  than  that 
which  my  Lord  has  adverted  to,  namely,  that^  under 
the  twenty-fourth  section,  we  cannot  see  clearly  that  any 
power  is  given  to  justices  to  commit  in  default  of  pay- 
ment for  goods  that  have  been  lost  We  are  not  at 
liberty  to  import  the  power  of  commitment  from  the 
fourteenth  section  into  the  twenty-fourth.  In  the  case 
provided  for  by  the  former  section,  the  party  has  it  in 
his  power  to  deliver  up  the  goods ;  it  may  be  reasonable 

there 
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there  that  the  justice  should  have  authority  to  commit,        1832. 
and  perhaps  without  first  convicting.     But  it  is  very        — 

£x  parte 

different  to  say  that,  where  goods  have  been  lost,  the  Cordinq. 
par^  fiuling  to  make  satisfaction  shall  be  immediately 
committed.  We  ought,  at  least,  to  see  by  very  clear 
words,  that  such  a  power  is  given  before  we  enforce  it. 
I  desire  not  to  be  considered  as  assenting  to  the  doctrine 
stated  in  argument,  that  a  pawnbroker  is  liable  under 
the  statute  for  the  loss  of  a  pledge  by  accidental  fire. 

Taunton  J.  I  am  also  of  opinion,  that  this  warrant 
cannot  be  supported ;  and  that  the  power  of  imprison- 
ment, given  by  the  fourteenth  section  of  this  act,  is  not 
to  be  carried  on  to  the  twenty-fourth.  I  have  also  a 
strong  opinion,  that  the  words  in  the  latter  section,  **  by 
or  through  the  default,  neglect,  or  wilful  misbehaviour  of 
the  person  with  whom  the  same  were  so  pledged  or 
pawned,"  must  refer  to  the  word  ^^  lost ;"  that  a  loss, 
therefore,  b  not  within  the  meaning  of  the  section,  unless 
it  happen  by  the  default  of  the  pawnbroker ;  and,  conse- 
quently, that  a  loss  by  accidental  fire  is  not  contemplated. 
The  language  ofHoU  C.  J.,  in  Coggs  v.  Bernard  {a),  shews 
what  the  common  law  would  be  on  the  subject,  and 
affords  a  key  to  the  intention  of  the  legislature  in  this 
statute.  I  do  not  think  it  was  intended  by  the  act  to 
extend  the  liability  of  pawnbrokers,  in  this  respect, 
beyond  what  it  was  at  common  law.  But  I  only  throw 
out  this  as  my  present  opinion ;  not  meaning  to  lay  it 
down  judicially,  or  to  be  bound  by  it  hereafter. 

Patteson  J.     I  am  perfectly  satisfied  that  the  twenty- 
fourth  section  does  not  authorize  the  justice  to  commit; 

(a)  2Ld,  ISoym.  916. 

and 
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and  I  think  there  is  great  weight  in  the  other  objections. 
We  cannot  incorporate  the  two  sections^  and  take  it  by 
implication  that  a  power  of  imprisonment  is  given  by 
the  latter  as  well  as  by  the  first.     It  seems  to  me  clear^ 
that  section  24.  was  not  intended  to  give  the  powers  of 
section  14.  in  cases  of  loss;  because  the  former  section 
provides,  that  where  the  goods  are  damaged,  it  shall  be 
sufficient  for  the  pawner  to  pay  the  amount  of  principal 
and   profit,  deducting  such   reasonable   satisfaction   in 
respect  of  damage  as  the  justice  shall  award;  and  upon 
so  doing  the  justice  shall  proceed  as  if  the  pawner  had 
paid  or  tendered  the  whole  money  due  for  principal  and 
profit :  but  in  the  other  cases  under  that  clause  the  pro- 
visions  are  different      Section    14.    contemplates    an 
alternative  in  the  party's   power,  to  make  satisfaction 
or  to  deliver  the  goods ;  and  the  power  of  committal 
seems  confined  to  the  case  of  a  wilful  refusal  to  do  either 
one  or  the  other.     I  am  consequently  of  opinion,  that 
this  warrant  is  bad. 

The  party  was  therefore  discharged  out  of  custody. 


Snturday, 
Nuv.  17tb. 


The  King  against  The  Inhabitants  of  Padstow. 


On  the  trial  of    /^N  appeal  against  an  order  of  two  justices,  whereby 

an  appeal  V^ 

against  an  Mart/  Ann  Old  and  her   children  were  removed 

xnoval,  the         from   the   parish   of  Litile  Peiherick,   in    the   county 
h!mng  proved,   ^^  Cornwall^  to   the  parish   of  Padstow  in   the   same 

by  parol,  the 

renting  of  two 

fields  in  the  appellant  parish,  at  15/.  a  year,  and  an  occupation  and  payment  of  the  rent 

for  a  whole  year,  the  appellants  then  gave  evidence,  that  the  contraa  for  taking  the  two 

fields  was  reduced  into  writing :  Held,  that  it  lay  upon  the  latter  to  produce  the  written 

contract. 


county^ 


Fabsto 
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county,  the  sessions  confirmed  the  order,  subject  to  the        1832. 
opinion  of  this  Court  on  the  following  case :  —  '     ' 

In  support  of  the  order  of  removal  the  respondent  agmnu 
parish  {Uftk  Petherick)  proved  by  parol  evidence  that,  ants  of 
in  the  year  1828,  the  pauper's  husband,  Martin  Old^ 
who  is  now  living  in  America^  rented  two  fields  in  the 
parish  ofPadstow,  of  J.  A.  Corkhilly  at  15/.  a  year;  that 
he  occupied  and  paid  the  rent  agreed  on  for  the  same 
for  two  years,  viz.,  from  Michaelmas  1828  to  Michaelmas 
1880 ;  and  that,  during  the  first  year  of  such  tenancy 
and  occupation,  he  resided  in  Padstow  forty  days  and 
upwards.  For  the  appellant  parish  a  witness  was  called, 
who  stated  that  he  had  been  a  clerk  of  Corkhill  (who  has 
since  become  a  bankrupt);  that  he  was  present  in  1828 
when  Martin  Old  took  the  fields  in  question  of  his 
master,  and  that  the  conditions  of  taking  were  reduced 
into  writing,  and  signed  by  the  parties  on  unstamped 
paper.  Upon  this  evidence,  the  court  of  quarter  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  court, 
whether  they  were  justified  in  so  doing,  or  whether, 
erasing  the  evidence  previously  given  on  the  part  of  the 
respondents,  and  rescinding  the  conclusion  which  arose 
from  that  evidence,  they  ought  to  have  quashed  the 
order  of  removal. 

Coleridge  in  support  of  the  order  of  sessions.  The 
respondents  having  proved,  by  parol,  a  taking  of  the  pre- 
mises in  1828,  and  it  then  appearing,  from  the  appellant's 
witnesses,  that  there  had  been  an  agreement  in  writing, 
it  lay  upon  the  latter  to  produce  that  agreement,  Stevens 
V.  Pinney  (a),  Rex  v.  Rawden.  {b)  The  rule  upon  the 
subject  is  thus  laid  down  by  Tindal  C.  J.,  in  Fielder  v. 

(a)  8  Tauni.  327.  (6)  B  B.  i  C.  708. 

Vol.  IV.  P  Hay: 
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The  King 

againsi 

The  Inhabit. 

anUof 

Papmow; 


Ray  (a) :  *>  If  it  appear  by  the  testimony  of  the  plain- 
tiff's witness,  (that  there  is  a  contract  in  writing,)  the 
absence  of  the  writing  is  an  inherent  defect  in  his 
case,  )vhich  it  is  incumbent  on  him  to  get  over;  where- 
as, if  it  appears  from  the  defendant's  witness,  it  is  an 
objection  which  the  defendant  must  substantiate  by  the 
production  of  the  instrument  in  the  regular  way :  other- 
wise, this  inconvenience  might  follow,  —  that  the  plain- 
tiff might,  on  a  mere  assertion  of  the  defendant,  be  non- 
suited for  the  non-production  of  a  written  instrument, 
which,  if  it  had  been  produced,  might  turn  out  not  to 
apply  to  the  contract  in  question."  IDenman  C.  J.  The 
rule  undoubtedly  is,  that  where  a  party  has  made  out  a 
prima  facie  case,  and  the  opposite  party  attempts  to  cut 
it  down  by  a  written  instrument,  he  must  prove  it.] 


Follett  contr^.  In  order  to  gain  a  settlement  by  rent- 
ing a  tenement,  the  6  G.  4.  c.  57.  requires  that  it  should 
be  hired  for  a  year,  at  a  rent  of  1 0/.  This  statute,  there- 
fore, renders  it  necessary  to  prove  the  contract  itself; 
and  if  that  be  so,  and  it  appear  in  the  course  of  the  case 
that  there  is  a  contract  in  writing,  the  party  who  seeks 
to  establish  the  settlement  must  prove  that  contract. 
IParkeJ.  The  rule  is  very  clearly  settled,  that  if  it 
comes  out  on  the  cross-examination  of  the  plaintiff's 
witnesses  that  there  is  a  written  instrument,  he  must 
produce  it;  but  if  he  makes  out  a  prima  facie  case  with- 
out shewing  that  there  was  any  written  contract,  Uie 
other  party,  if  he  relies  on  that  written  contract,  must 
produce  it] 

Per  Curiam,  The  order  of  sessions  must  be  confirmed* 

Order  of  sessions  confirmed. 


(a)  6Bingh.855. 
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The  King  against  The  Inhabitants  of         smwday, 

.  -  Nw.  17th. 

Mattersey. 

/^N  appeal  against  an  order  of  two  justices,  whereby  If  a  woman  T.cti^^-'^^^l 
William  Green  Otter  was  removed  from  the  parish  bastard  be     ?,a5/i£  -,^ 
of  Kettering^  in  the  county  of  Northampton^  to  the  parish  ^o vcd"by^  \  Pi  z-t  7^^ 
of  Matteriof^  in  the  county  of  Nottingham,  the  sessions  STAe^S^"' 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  J^^jn^^^ 

on  the  following  case  :  —  bastard  frgm 

becoming 

Elizabeth  Otter,  the  mother  of  the  pauper,  lived  with  chargeable  to 

their  parish, 

one  William  Green,  iii  the  parish  of  Mattersey,  for  eight  the  child  is 
years,  in  the  course  of  which  time  she  was  delivered  of  parish  from 
two  children,  both  illegitimate,  of  whom  the  said  William  mother  was 
Green  was  the  putative  father.     The  pauper  W.  G.  Zr^^nhe 
Otter  was  one  of  them,  and  was  bom  at  a  place  known  J^^^^'g^Jfji*** 
by   the  name    of  the  Lodge-on-the-Wolds,   an    extra-  removed  by  a 

"  parishioner 

parochial  place,   not  maintaining  its   own  poor.     The  liable  to^ay 

.  rates,  not  being 

mother  of  the  pauper  was  sent  there  by  the  said  William  a  parish  officer. 
Green,  her  master,  when  she  was  far  advanced  in  her 
pr^nancy,  in  order  to  prevent  the  said  W.  G.  Otter 
from  being  bom  in  the  appellant  parish.  The  said 
W.  Green  was  proprietor  and  occupier  of  a  consider- 
able quantity  of  land  in  the  said  parish.  He  had  never, 
m  the  presence  or  to  the  knowledge  of  the  said  Elizabeth 
Otter^  spoken  to  the  parish  officers  on  the  subject  of 
removing  her  to  the  Lodge-on-the- Wolds  for  the  purpose 
aforesaid.  She  returned  to  the  house  and  service  of  the 
said  William  Green  as  soon  as  she  was  sufficiently  re- 
covered, namely,  in  six  weeks  after  her  confinement, 
the  expenses  of  which,  and  also  of  her  maintenance 

P  2  during 
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18S2.        during  her  stay  at  the  Lodge-on-the-Woldsy  were  paid 
""""       by  the  said  William  Green. 

The  Kma         ^ 
againtt 

ante  of  Miller  in  support  of  the  order  of  sessions.     If  the 

"***^*  child  had  been  born  in  a  parisli  under  the  circum- 
stances stated  in  this  case,  the  setdement  would  be  in 
the  parish  from  which  the  woman  was  sent;  and, 
secondly,  if  that  be  so,  the  place  of  birth  being  extra- 
parochial  makes  no  difference.  The  general  rule  is, 
that  a  bastard  is  settled  in  the  place  of  its  birth.  There 
are  some  exceptions  to  that  rule,  and  one  is  where  a 
woman  with  child  of  a  bastard  is  removed  out  of  one 
parish  to  another  by  fraud  or  collusion ;  and  then  the  child, 
wherever  it  is  born,  is  settled  in  the  parish  from  which 
the  mother  has  been  coUusively  removed.  [^Denman  C.  J. 
That  is  where  the  fraud  or  collusion  is  by  the  parish 
officers ;  here  it  was  the  fraud  of  a  private  individual.] 
In  Tewksbury  v.  Tan/ning  {a)  it  is  stated  only  that  the 
woman  being  with  child,  by  practice  was  conveyed  out 
of  the  parish  of  Tooyning ;  it  does  not  appear  that  it  was 
by  the  practice  of  the  officers  pf  that  parish.  It  is  suf- 
cient  if  the  practice  be  by  any  of  the  parties  who  would 
be  burdened  by  the  child  becoming  chargeable  to  the 
parish  from  which  the  mother  is  removed.  In  Rex  v. 
SL  Nicholas^  Leicester  (i),  Bayley  J.  states  it  as  an  ex- 
ception to  the  general  rule  that  an  illegitimate  child  is 
settled  in  the  parish  where  it  is  bom,  if  the  mother  of 
the  child  is  removed  out  of  one  parish  into  another 
through  the  fraud  or  collusion  of  the  officers.  But  that 
was  not  the  point  there  decided ;  and  there  is  no  au- 
thority to  shew  that  the  fraiid  must  be  by  the  parish 
officers.     {Parke  J.   Mr.  JVc/fan  {c)  states,  that  the  re- 

(a)  Bukt.  549.  (b)  2B  ^  C  891.  (c)    Vol.  i.    p.  524. 
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moval  must  be  by  the  fraud  or  collusion  of  the  parish 
officers ;  and  for  that  cites  Tewksbtary  v.  Twj/ntng  (a), 
and  Masters  ▼•  Child  (&)•]  Masters  v.  Child  does  not 
support  that  position. 

IfaddingUm  (and  Park  was  with  him),  contr^,  was 
stopped  by  the  Court 

Den  MAN  C.  J.  The  general  rule  is,  that  an  ille* 
gitimate  child  is  settled  in  the  parish  in  which  it  is  bom. 
Unless  this  case,  therefore,  comes  within  some  of  the 
exceptions  to  that  rule,  JV.  <7.  Otter  would  be  settled  in 
the  place  of  his  birth,  if  it  were  not  extra-parochial, 
and  certainly  not  in  Mattersey.  It  Is  said^  that  he  is 
settled  in  Mattersey^  because  the  mother,  when  pregnant^ 
was  fraudulently  removed  from  that  parish  by  a  parish- 
ioner liable  to  pay  rates  there.  But  I  think  it  may  be 
collected  from  Tewksbury  v.  Twyning  {a\  and  Masters  v. 
Child  {b\  that  in  order  to  fix  the  settlement  of  an  ille- 
gitimate child  in  the  parish  from  which  the  mother  has 
been  fraudulently  removed,  the  fraudulent  removal  must 
have  been  by  the  parish  officers.  Here  that  was  not  sd. 
No  case  has  gone  so  far  as  to  shew  that  if  the  fraud  be 
by  an  individual,  not  a  parbh  officer,  the  child  shall  be 
settled  in  Uie  parish  where  the  fraud  was  committed^ 

Parke  J.  concurred. 

Taunton  J.  It  does  not  appear  by  the  statement  ill 
the  case^  that  the  mother  of  the  pauper  was  setded  in 
the  parish  of  Mattersey.  It  is  merely  said  that  she  lived 
there.  In  Masters  v.  Child  {b),  it  is  stated  that  if  a 
woman  being  with  child  of  a  bastard,  and  settled  in  one 
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(b)  dSalhee. 


P  3 


parish. 


€14 


CASES  IN  MICHAELMAS  TERM 


1832. 

The  Kino 
agnmsi 

The  Inhabit- 
ants  of 

MAtTiaair. 


partsAf  is  persuaded  by  the  parish  officers  to  go  into 
another,  and  there  to  be  delivered,  this  fraud  will  make 
the  parish  chargeable  where  the  mother  was  settled, 
though  the  child  was  not  born  there.  But  if  the  woman 
accidentally  come  into  a  parish^  and  is  persuaded  by  some 
of  the  parishioners  to  go  into  another,  which  she  doth, 
and  there  is  delivered,  this  shall  not  charge  that  parish 
which  persuaded  her.  That  is  precisely  in  point. 
Here  the  mother  of  the  pauper  was  persuaded  by  one 
of  the  parishioners  to  go  to  an  extra-parochial  place. 
Independently  of  that  decision,  I  should  have  been  bold 
enough  to  come  to  the  same  conclusion.  The  general 
rule  is,  that  an  illegitimate  child  shall  be  settled  in  the 
place  where  it  is  bom ;  and  the  fewer  exceptions  there 
are  to  that  rule,  the  better. 


Patteson  J.  concurred. 


Order  of  sessions  quashed. 


Saturday, 
Nw,  17th. 


The  King  a^am^/ The  Inhabitants  ofORMESBY. 


In  1827  a  cot-  T  T  PON  appeal  against  an  order  of  two  justices,  whereby 

tage  and  land  V-/ 

7v     '^^  ?  ^*'®  ^^^^  ^°*'  WiUiam  Milestone^  his  wife  and  children,  were  re- 

i/aC  ^   fC     ^  ^txr^  at  the  ,  -                               i  .        /.  «     .     .              %                  «  •        «• 

rentofiRiOf..  moved  trom  the  township  of  Stokesley  to  the  township  of 

a^eedThattha  Ormesln/y  both  in  the  North  Riding  of  Yorkshire^  the 

emered°on*at*  sessions  Confirmed  the  order,  subject  to  the  opmion  of 


n.^9i 


i^hetZiif  ^'  this  Court  on  the  following  case :  — 

About  Candlemas  1827,   the  pauper,   being  I^ally 


and  held  tiU 
ZMtfy-day 
1828,  and  tha 

cottage  entered   settled  in  Ormesby,  took  of  one  Emerson  a  cottage  and 

on  at  May^day 

1827,  and  held 

till  May'day  1888.     The  land  and  cottage  were  occupied  for  a  year  retpectiTdyy  oom* 

mencing  and  ending  at  the  dayi  agreed  on,  and  tha  rent  paid :  Held,  that  that  waa  aa  ooen* 

pation  of  a  tenement  for  one  whole  year,  sufficient  to  giTe  a  lettlement  under  tha  6  G.  4k 

«iJ7. 

some 
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Denmak  C.  J.  This  qaesdon  depends  on  the  statute 
6  G.  4.  c,  5*7 • ;  which  enacts  *^  that  no  person  shall 
acquire  a  settlement  by  reason  of  settling  upon,  renting, 
or  paying  parochial  rates  for  any  tenement,  unless  such 
tenement  shall  consist  of  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land,  or  of  both,  bona  fide 
rented  by  such  person,  at  and  for  the  sum  of  10/.  a  year 
at  the  least,  for  the  term  of  one  whole  year ;  nor  unless 
such  house  or  building,  or  land,  shall  be  occupied  under 
such  yearly  hiring,  and  the  rent  for  the  same,  to  the 
amount  of  10/.,  actually  paid  for  the  term  of  one  whole 
year  at  the  least"  Now  here  the  tenement  did  consist 
of  separate  and  distinct  building  and  land ;  they  were 
bona  fide  rented  for  10/.  The  question  is,  whether  It 
was  occupied  for  one  whole  year  ?  the  house  and  land 
were  occupied  under  the  yearly  hiring,  and  each  of  them 
was  for  the  term  of  one  whole  year.  The  words  of  the 
statute  are  therefore  satisfied. 


Parke,  Taunton,  and  Patteson,  Js.,  concurred. 

Order  of  sessions  quashed. 


Nov.  nth. 


The  King  against  The  Inhabitants  of  Ossett- 

CUM-GAWTHORt<E. 


jt»  agreed  to 
become  the 
hired  lervant 
of  B,  for  five 


ryiJ  appeal  against  an  order  of  two  justices  for  the 

borough  of  Leeds,  in  the  fVesi  Biding  of  the  county 

^v  -  ../y^^»  ^^       ^^  York,  whereby  George  Clarke,  his  wife  and  ehild,  were 

belonged  to  the  finiihing  of  doth,  and  B.  promised  to  pay  to  ^.  10s.  a  week  for  the 
firrt  two  yearh  Hi.  for  the  third,  12s.  for  the  fourth,  and  13«.  for  the  fifth,  the  houri 
of  working  to  be  from  six  in  the  rooming  till  seven  in  the  evening,  to  be  paid  for  all 
over-time,  and  a  deduction  to  be  made  for  all  short:  Held,  by  Denman  C.  J.,  PaHtt,  and 
PaitemmJ%.9  TaufOanJ.  dissentiente^  that  this  was  not  an  excepUve  hiiioff.  but  a  hiring 
for  five  yean  abtolute^. 

removed 
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removed  from  the  township  of  Leeds  to  the  township 
of  Ossett-cum'-Gawthorpe^  in  the  said  Riding,  the  court 
of  quarter  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case*  The  pauper 
was  bom  in  Ossett'Cum^Gawthorpcj  and  a  hiring  under 
the  following  agreement,  and  service  for  the  time  therein 
mentioned,  in  the  respondent  township,  were  admitted :  — 
*^  Memorandum  of  an  agreement  made  and  concluded  this 
25th  day  of  the  fourth  month,  1826,  between  J.  and  T* 
Walker  o(  Leedsj  cloth  merchants,  on  the  one  part,  and  G^ 
Clarke,  with  the  consent  of  his  father,  on  the  other  part; 
the  said  G.  Clarke  doth  agree  to  become  the  hired  ser- 
vant of  J.  and  T.  Walker,  for  the  term  of  five  years,  to 
do  such  work  as  belongeth  to  the  finishing  of  cloth,  and 
to  take  any  part  of  work  the  said  <7.  and  T.  Walker  shall 
think  proper,  and  do  the  same  to  the  best  of  his  know-' 
ledge  justly  and  faithfully ;  this  being  done,  the  said  J. 
and  71  Walker  promise  to  pay  unto  G.  Clarke  ten 
shillings  per  week  for  the  first  two  years,  and  eleven  for 
the  third,  and  twelve  for  the  fourth  year,  and  thirteen 
for  the  fifth  and  last  year ;  the  hours  of  working  to  be 
iirom  six  o'clock  in  the  morning  until  seven  o'clock  in 
the  evening,  and  to  be  paid  for  all  over-time,  and  a  de- 
duction to  be  made  for  all  short,  either  in  sickness  or  in 
healUi.  The  question  for  the  opinion  of  this  Court  was, 
whether  G.  Clarke  gained  a  settlement  in  Leeds  by  such 
hiring  and  service. 


18  82. 
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MUner  and  Baines  in  support  of  the  ordei'  of  sessions. 
To  gain  a  settlement  by  hiring  and  service,  the  ser- 
vant roust  be  under  the  control  of  the  master  for  the 
whole  year.  Here  the  pauper  was  not  under  the  control 
of  hb  master  from  seven  o'clock  in  the  Evening  to  six 

o'clock 
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o'clock  in  the  morning;  and,  if  that  be  so,  this  was  an 
exceptive  hiring.  This  case  must  be  governed  by  Rex  v. 
Birmingkam  (a),  and  Rex  v.  Frome  Sdwood  (i).  In  the 
first  of  these  cases  the  pauper  was  hired  for  a  year,  at 
the  wages  of  45.  6d.  a  week,  to  work  from  six  in  the 
morning  till  seven  in  the  evening,  with  liberty  to  make 
as  much  aver-work  as  he  chose;  and  it  was  held  to  be  ah 
exceptive  hiring,  although  Rex  v.  Byker  (c)  was  pressed 
upon  the  attention  of  the  Court.  In  Rex  v.  Frome  Sel^ 
wood  {b\  the  pauper  was  hired  for  three  years  to  work  as 
a  bedstead  maker;  in  summer  from  six  in  the  morning 
till  seven  in  the  evening,  and  in  winter  from  seven  in  the 
morning  to  eight  in  the  evening;  and  he  was  not  to 
work  for  or  serve  any  other  person ;  and  that  was  held 
to  be  an  exceptive  hiring.  The  present  is  a  stronger 
ease;  for  there  it  was  agreed  that  the  servant  should 
not  work  for  any  other  person ;  here  there  is  no  such 
stipulation;  and  the  pauper  could  not  be  compelled 
to  work  more  than  thirteen  hours  a  day.  In  Rex  v. 
North  Nilley  {d)y  a  service  under  a  hiring  for  five  years, 
to  work  as  a  colt  shearer  for  twelve  hours  each  day,  was 
held  to  be  an  exceptive  hiring.  iParke  J.  The  sole 
question  in  this  case  is,  whether,  by  the  terms  of  the 
contract,  the  servant  was  compellable  to  work  for  his 
master  during  the  over-hours,  on  receiving  compensa- 
tion ?  In  Rex  V.  Birmingham  {a\  it  was  optional  in  the 
pauper  to  do  over-work  or  not.]  So  here,  the  stipula- 
tion that  the  pauper  was  to  be  paid  for  all  over-time, 
shews  that  it  was  optional  in  him  to  work  or  not,  during 
the  over-hours,  for  his  masten 


(a)  9B.4^C.  925. 

(c)  2B.i:  aii4i 


{b)  iB»i  Ad,  S07. 
{d)  ST.  11.31. 


Blackburne 
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of  the  contract  is,  that  the  pauper  undertakes  to  give  the       

whole  of  his  services  for  five  years  to  his  master.  This  a^innu 
case  18  distinguishable  from  Bex  y.  Birmingham^  because  mJ^'S^ 
there  it  was  optioDal  in  the  pauper  to  work  over-hours 
or  not ;  and  from  Bex  v.  Frame  Sebooadj  because  there 
die  pauper  was  not  entitled  to  compensation  if  he 
woiked  over-hours,  and  consequently  the  contract  might 
be  conridered  as  one  for  the  specified  hours  only.  This 
case  most  be  governed  by  Bex  v.  Byker  (a).  There 
the  paop^  was  hired  for  a  year  as  a  driver  in  a  colliery, 
at  the  wages  of  Is.  lOd.  for  a  good  da}r's  work,  not  ex- 
ceeding fourteen  hours,  and  2d.  a  day  more  when  that 
time  was  exceeded;  and  it  was  contended  that  the 
pauper  was  entitled  to  absent  himself  at  the  expiration 
of  fourteen  hours,  and  that  the  master  could  not  compel 
him  to  work  any  longer.  But  BayUy  J.,  in  delivering 
the  judgment  of  the  Court,  said,  that  the  time  was  only 
mentioned  as  the  measure  of  the  wages ;  that  the  con- 
tract did  not  impose  any  limit  upon  what  might  reason- 
aUy  be  required  by  the  master ;  and  that  the  relation 
of  master  and  servant  continued  during  the  whole 
twenty-four  hours.  That  applies  precisely  to  the  present 
case.  Here,  in  the  early  part  of  the  agreement,  the 
pauper  contracts  to  serve  absolutely  for  five  years* 
Then  follows  a  stipulation  by  the  master  to  pay  weekly 
wages,  varying  in  amount  from  year  to  year,  and  then^ 
lastly,  the  clause  specifying  the  number  of  working 
hours.  That  is  manifestly  introduced  only  to  explain 
the  number  of  hours  the  pauper  was  to  work  for  those 
specified  weekly  wages;    he  was  bound  by  the  first 

(d)  SP.f  C.  114. 

clause 


220 


CASES  IN  MICHAELMAS  TERM 


1832. 

The  KiKO 

agahui 

The  Inbabit- 

anuof 
Omitt-cux- 
OAWTHomri. 


clause  in  the  contract  to  give  his  whole  services  to  his 
master  during  the  five  years;  by  the  last  clause  the 
master  was  to  pay  him  increased  wages  if  he  worked 
beyond  the  specified  number  of  hours.  At  all  events, 
the  first  clause  in  the  agreement,  whereby  tlie  pauper 
contracts  absolutely  to  serve  for  five  years,  is  free  from 
all  ambiguity ;  if  it  be  said  that  the  meaning  of  the  sub* 
sequent  clause,  specifying  the  number  of  working  hours, 
is  doubtful,  and  may  or  may  not  refer  to  the  early  part 
of  the  agreement,  so  as  to  limit  the  time  during  which 
the  pauper  was  to  be  bound  to  work  for  his  master; 
then,  according  to  Hopkins  v.  Thorogood[a\  the  first 
clause  being  clear,  ought  not  to  be  controlled  by  the 
second,  which  is  ambiguous. 


Denman  C.  J.  It  is  impossible  to  decide  this  case 
without  interfering  with  some  former  decisions,  but, 
upon  the  whole,  I  think  that  this  was  not  an  exceptive 
hiring.  The  pauper  agreed  to  become  the  hired  servant 
of  J.  and  T.  Walker  for  five  years,  to  do  such  work  as 
belonged  to  the  finishing  of  cloth.  If  the  agreement 
had  stopped  here,  there  would  clearly  have  been  a  con- 
tract to  serve  for  five  years,  and  the  masters  would  have 
the  right  to  command  all  the  services  of  the  pauper 
during  that  period.  The  question  is,  if  there  be  any 
clause  in  the  subsequent  part  of  the  agreement  which 
clearly  takes  away  that  right  ?  The  masters  promise  to 
pay  the  pauper  weekly  wages,  varying  in  amount  yearly 
during  the  whole  five  years.  Then  comes  a  clause  in 
these  words ;  *^  the  hours  of  working  to  be  from  six 
o'clock  in  the  morning  until  seven  o'clock  in  the  evening. 


(<t]  2^.  4- ^d  916. 
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and  to  be  paid  for  all  over-time,  and  a  deduction  to 
be  made  for  all  short,  either  in  sickness  or  in  health." 
There  is  nothing  here  to  shew  that  it  was  in  the  option 
of  the  pauper  to  work  or  not  for  the  master  in  over- 
hoars  ;  and  if  not,  then  the  right  given  to  the  master  in 
the  early  part  of  the  agreement,  to  all  the  services  of 
the  pauper,  is  not  taken  away.  I  think  this  was  a  com- 
plete bargain  for  all  his  time,  and  that  there  was  not  any 
part  of  that  time  during  which  the  pauper  could  lawfully 
refuse  to  work  for  his  master. 
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Parke  J.  I  am  of  the  same  opinion.  I  think  there 
was  no  period  of  the  day  when  the  master  could  not 
lawfully  command  the  services  of  the  pauper.  The  true 
way  to  ascertain  whether  this  be  an  exceptive  contract 
or  not,  is,  to  consider  what  would  have  been  the  situ- 
ation of  the  parties,  if  there  had  been  an  extraordinary 
demand  for  work,  and  the  master  had  called  on  the 
pauper  to  work  during  over-hours.  Could  he  have  re- 
fused ?  The  words  of  the  contract  are,  ^^  that  G.  Clarke 
agrees  to  be  a  hired  servant  for  the  term  of  five  years,  to 
do  work,"  &c.  That  is  the  stipulation  as  to*  working,  or 
to  the  service  to  be  performed.  Then  the  contract  goes 
on  to  fix  the  weekly  wages  to  be  paid  from  year  to 
year  by  the  masters.  Then  come  the  words  on  which 
the  difficulty  arises ;  -«-  ^^  the  hours  of  working  to  be 
from  six  o'clock  in  the  morning  until  seven  o'clock  in 
the  evening,  and  to  be  paid  for  all  over-time."  Those 
words  seem  to  me  to  be  a  qualification  of  the  sentence 
which  immediately  precedes  them,  and  which  fixes  the 
amount  of  weekly  wages ;  if  that  be  so,  then  the  case  is 
like  Bex  v.  Byker  (a).     It  is  distinguishable  from  Rex  v. 

(a)  2^.  j^c.  114. 

Birmingham 
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ISS2*       Birmingham  {a) f  because,  there^  the  pauper  might,  at  his 
"       election,  have  worked  or  not  for  his  master  at  ova^ 

The  Kiva  ' 

mgahui       hours.    In  Rex  v.  Frome  Selwoodlb)^  the  limitation  as  to 

Hm  Inhabit 

■atsof  the  working  hours  immediately  followed  the  stipulation 
04ip«iN>Et^  f^  service.  Here,  between  that  clause  and  the  one 
specifying  the  number  of  hours  the  pauper  was  to  work, 
the  clause  intervenes,  fixing  the  amount  of  weddy  wages* 
It  appears  to  me  that  the  pauper  could  not  lawfully  re- 
fuse to  work  for  his  master  during  the  over-hours  (if 
required  so  to  do),  but  that  the  latter  was  entitled  to  the 
whole  services  of  the  pauper  during  the  five  years,  and 
eonsequendy  this  was  not  an  exceptive  contract 

Taunton  J.  The  cases  undoubtedly  run  very  near  to 
each  other.  Certainty  in  sessions  law  is  very  important, 
and  I  am  sorry  therefore  I  cannot  come  to  the  same 
conclusion  as  my  Lord  Chief  Justice  and  my  brother 
Parke.  This  case  appears  to  me  not  distinguishable 
from  Bex  v*  Birmingham  (a)  and  Bex  v.  Frome  Selwood  (&), 
and  they  being  the  latest  cases  on  this  subject,  ought  to 
govern  this.  It  is  sud  that  in  Bex  v.  Birmingham  {a)f 
the  pauper  was  to  do  over-work  only  if  he  chose^ 
Looking  at  the  terms  of  the  present  contract,  I  think 
it  was  optional  in  the  pauper  here  also  to  work  over- 
hours  or  not.  The  hours  of  working  are  defined  to  be 
firom  six  o'clock  in  the  morning  till  seven  in  the  even* 
ing.  I  cannot  see  why  this  limitation  of  the  hours  of 
working  was  introduced,  unless  it  were  as  an  excq)tion  in 
the  contract.  It  is  said  that  it  refers  only  to  the  amount 
of  wages :  I  think  it  refers  to  the  time  of  working  as 
well,  and  that  the  pauper  might  have  refused  to  extend 

(a)  9JB.tC.  985.  (6)  1  B.  f  Jd.  907. 

his 


IN  THE  Third  Year  of  WILLIAM  IV. 


923 


ills  time  of  service  beyond  those  hours ;  and  then  it  is 
not  distinguishable  from  Rex  v.  Birmingham  (a),  nor  can 
I  distinguish  it  from  Rex  v.  Frome  Selwood  (6).  It  does 
not  signify  much  in  what  part  of  an  instrument  a  partis 
cnlar  stipulation  occurs,  unless  it  be  so  placed  as  neces- 
sarily to  qualify  only  the  words  immediately  preceding. 
Now  I  cannot  consider  this  clause  a  mere  regulation  of 
wages,  but  I  think  it  also  limits  the  time  of  work.  With- 
out wishing  to  multiply  distinctions  in  a  branch  of  the  law 
in  which  they  are  already  too  abundant,  I  must  add 
that  the  present  is  the  case  of  a  servant  hired  to  perform 
manu&ctoring  work,  and  it  is  well  known  that  exceptive 
fx>ntracts  are  extremely  frequent  on  such  occasions. 
This  may  in  some  degree  furnish  a  key  to  the  meaning 
of  the  parties,  and  assist  in  explaining  their  intention ; 
and  in  affirming  the  order  of  sessions,  I  think  we  should 
not  only  &11  in  with  the  last  two  cases,  but  also  with  the 
general  current  of  authorities. 


1832. 


The  King 


Thclobabil- 
anuof 


GAWTBoari. 


Patteson  J.  I  am  of  opinion  that  a  settlement  was 
gained.  Rex  v.  Byker  (c)  and  Rex  v.  Frome  Selwood  {b) 
torn  on  very  nice  distinctions.  The  question  in  this  case 
is,  whether  the  pauper  was  bound  to  serve  more  than 
the  number  of  hours  mentioned  in  the  agreement?  I 
thought,  for  a  considerable  time,  that  the  case  fell 
within  Rex  v.  Frome  Selwood  {b) ;  but,  looking  at  the 
terms  of  the  contract,  and  the  place  in  which  the  stipula- 
tion as  to  the  number  of  hours  occursi  I  think  that  it 
was  introduced  merely  to  regulate  the  wages ;  and  that 
the  pauper  could  not  refuse  to  work  for  his  master 
beyond  those  hours.     I  feel  great  difficulty  in  distin- 


(«)  9  A  i  C.  925.  (6)  1  B.  iAd.  307. 
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guishing  one  case  from  the  other;  but,  upon  the 
whole,  it  seems  to  me  that  the  present  falls  within  Rex 
V,  Byker  {a). 

Order  of  sessions  quashed. 

(a)  SP.j^C.  114. 


Saturday, 
N<w.  17th. 

Between  the 
passing  of 
35  6.3.0.101. 
and  that  of 
6G  4,  c.  57., 
a  settlement 
might  be 
gained  bj 
reason  of  a 
party  being 
charged  with 
and  paying  his 
share  towards 
the  public 
taien  or  levies 
of  the  parish, 
in  respect  of  a 
tenement  above 
the  value  of 
10^ 


The  King  against  The  Inhabitants  of  Penryn. 

/^N  appeal  against  an  order  of  two  justices,  whereby 
Honour  Gilly  widow,  and  her  three  children,  were 
removed  from  the  parish  of  BudocJc  to  the  thorough  of 
Petiryn,  both  in  Comwally  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case :  — 

In  1815  Henry  Gill,  the  deceased  husband  of  the 
pauper,  took  of  Mr.  Edgcome  a  tenement,  consisting  of 
three  rooms,  in  the  borough  of  Penryn,  at  the  rent  of 
6L  a  year.  These  rooms  originally  formed  part  of  a 
dwelling-house,  which,  before  1815,  had  been  subdi- 
vided into  five  distinct  dwelling-houses,  of  which  the 
three  rooms  occupied  by  the  pauper  formed  one.  The 
other  houses  were  occupied  by  other  tenants.  It  was 
agreed  between  Gill  and  the  landlord  that  GiU  should 
pay  all  the  rates  upon  the  whole  property,  the  amount 
to  be  deducted  from  hi$  rent  Gill  was  accordingly 
rated  to,  charged  with,  and  paid  the  church,  poor,  and 
highway  rates  for  the  borough  of  Penryn,  between  1815 
and  18S0,  for  the  whole  premises,  in  one  entire  sum  or 
charge.  The  aggregate  annual  value  of  these  premises 
amounted  to  16/.,  being  the  rent  which  the  landlord 
received  for  the  same,  but  the  value  of  the  tenement 

occupied 
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occupied  by  Gill  was  under  10/.  a  year.     In  pursuance  18S2. 

of  tbe   agreement  witli   his   landlord,    Gillj  when   he  

settled  his  rent,  was  allowed  the  amount  of  the  rates  agaimt 

which  he  had  from  time  to  time  paid.     Gill  was  not  Lita  of  ^ 

answerable  for  the  rent  of  any  of  the  other  tenants,  nor  *^*"*^« 
had  he  any  connection  with  or  control  over  them. 


FoOeil  in  support  of  the  order  of  sessions.  The 
pauper  having,  before  the  statute  6  G.  4.  c.  57.^  been 
charged  with  and  paid  parochial  rates  in  respect  of  a 
tenement  above  the  value  of  10/.,  thereby  gained  a  settle- 
ment Hex  V.  SL  Pancras{a)  has  decided,  that  settlement 
by  rating  was  not  abolished  by  the  35  G.  3.  c.  101.  s.  4., 
in  cases  where  the  rating  has  been  in  respect  of  a  tene- 
ment of  the  annual  value  of  10/. ;  and  Rex  v.  hcnjDer 
Uetifordi^)  shews  also,  that  it  makes  no  difference  if  the 
rate  be  repaid  to  the  occupier  by  the  landlord. 

Kdb)  contra.  There  are  conflicting  authorities  on 
the  question,  whether  or  not  the  settlement  by  rating  was 
abolished  by  the  35  G.  3.  c.  101.  Hex  v.  Islington  {c\ 
and  JZor  v.  Penfyn(d)j  are  at  variance  with  Rex  v. 
SL  Pancras  (a),  which  was  decided  by  three  judges  only, 
bat  which  was  undoubtedly  recognized  in  Rex  v.  Lower 
Hej/ford.  The  question  therefore  is,  which  of  these 
decisions  is  right?  and,  in  considering  that  point,  it  is 
important  to  look  to  the  state  of  the  law,  before  the 
settlement  by  rating  was  given  by  the  3  &  4  W.SfM. 
c  11.  &  6.  The  statute  13&  14  C.  2.  c.  12.  5. 1.,  enables 
two  justices,  upon  complaint  made  by  parish  officers 
within  forty  days  after  any  person  coming  to  settle  in 

(a)  2B.^C.  122.  (6)  1  B.  i  Ad,  IS. 

(c)  1  JEajf,  889.  {d)  SM.S[S.  443. 

Vol.  IV.  Q  any 
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any  tenement  under  the  yearly  value  of  10/.,  that  such 
person  is  likely  to  become  chargeable,  to  remove  such 
person  to  the  place  where  he  was  last  legally  settled.    If  a 
party,  after  this  statute,  resided  forty  days  n  a  tenement 
under  the  yearly  value  of  10/.,  he  was  irremovable,  and 
gained   a  settlement.     If  he  occupied  a  tenement  of 
greater  annual  value,  he  could  not  be  removed  at  any 
time ;  and,  by  residing  forty  days,  he  gained  a  settlement. 
The  Ijac.  2.  c.  17.  5.  S.,  after  reciting  that  poor  persons 
at  their  first  coming  to  a  parish  do  commonly  concea] 
themselves,  enacts  that  the  forty  days'  continuance  of 
a  person  in  a  parish,  intended  to  make  a  settlement, 
shall  be  accounted  from  the  time  of  delivery  of  notice  in 
writing  of  the  house  of  his  abode,  &c.  to  one  of  the 
churchwardens  or  overseers  of  the  poor  of  the  parish  to 
which  he  shall  so  remove.     That  enactment  manifestly 
applies  to  cases  where  the  tenement  was  under  the  value 
of  10/.,  and  the  occupier  was  removable  within  the  forty 
days.     At  that  time,  there  was  no  settlement  by  rating; 
but  as  the  object  of  the  notice  in  writing  was  publicity, 
and  as  that  object  would  be  equally  well  attained  when 
a  party  was  rated  to  and  paid  parish  rates,  the  statute 
3  &  4  ^.  4*  ilf.  c.  1 1.  5. 6.  enacts,  **  that  if  any  person 
who  shall  come   to   inhabit   in    any  parish^   shall   be 
charged  with  and  pay  his   share  towards  the  public 
taxes  or  levies  of  the  parish,  then  he  shall  be  deemed 
to  have  a  legal  settlement  in  the  same,  though  no  such 
notice  in  writing  be  deliveredy   as  was  thereby  before 
required."     The  manifest  object  of  the  legislature  was 
to  substitute  for  the  notice   in  writing   to  the  parish 
o£Bcers  (which  was  required  in  cases  only  where  a  tene- 
ment was  under  the  value  of  10/.}  the  rating  by  the 
parish  o£Bcers ;  which  rating  was  considered  by  the  l^is- 

lature 
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hture  to  imply  notice  had  by  them  of  the  party's  coming.        1 832. 
Then  (the  settlement  under  this   act,  by  payment  of     _-    ^ 
jmrnthiakl  taxes,  being  given  in  cases  only  where  the       agqinsi 

,  The  Inhabit* 

tenement,  in  respect  of  which  they  were  paid,  was  under  ants  of 
the  value  of  10/.,)  followed  the  statute  35  G.  3.  c.  101., 
which,  in  s,  4.,  enacts,  ^^  that  no  person  shall  gain  a 
settlement  by  being  charged  with  and  paying  his  share 
towards  the  public  taxes  or  levies  of  the  parish,  for  and 
on  account  of  any  tenement  not  being  of  the  yearly 
value  of  10/.''  Now  it  may  be  conceded,  that  if  the 
statute  38L4W.4rM.c.ll.s.6.  had  given  a  settlement 
by  rating  generally,  the  statute  35  G.  3.  c.  101.  s.  4. 
would  only  repeal  that  settlement  in  respect  of  tene- 
ments under  the  yearly  value  of  10/.:  but  the  former 
statute  gave  the  settlement  by  rating,  only  where  tlie 
tenement  was  under  the  value  of  10/.  The  whole  of 
that  head  of  settlement  is  therefore  abolished  by  the 
kst-mentioned  act.  iParke  J.  According  to  your  argu-^ 
ment,  a  party  might  have  gained  a  settlement  if  rated 
for  a  tenement  of  5/.  per  annum,  but  not  if  rated  for  one 
of  500/.]  The  notice  in  writing,  for  which  payment  of 
rates  was  afterwards  substituted,  was  required  in  cases 
only  where  the  tenement  was  of  less  value  than  10/.;  a 
settlement  by  payment  of  rates,  was  given,  therefore, 
where  the  tenement  was  under  that  value,  and  in  no 
other  case.  Since  tlie  statute  6  G.  4.  c.  57.  no  question 
can  arise  as  to  settlement  by  rating,  because,  even  if  that 
head  of  settlement  still  subsisted  at  the  passing  of  the 
act,  all  the  same  circumstances  are  now  required  to  make 
a  good  settlement  by  rating,  as  by  renting  a  tenement. 

Denman  C.  J.     The  statute  8&4  W.^^M.  c.U.  s.e. 
enacts,  **  that  if  any  person  who  shall  come  to  inhabit 

Q  2  in 
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1882.        in  any  parish  shall  be  charged  with  and  pay  his  share 
■    ~        towards  the  public  taxes  or  levies  of  the  parish*  then 

The  KiN*»  '^  r-  » 

against        he  shall  be  deemed  to  have  a  leiral  settlement  in  the 

Tbe  Inhabit.  f. 

sou  of  same,  though  no  such  notice  in  writing  be  delivered,  as 
is  thereby  before  required."  It  makes  no  distinction  as 
to  the  value  of  the  property  in  respect  of  which  he  is  to 
be  charged.  It  would  be  too  much  to  say  that  the 
intention  of  the  legislature  was  to  give  a  settlement  by 
rating  in  those  cases  only  where  notice  was  before 
required  to  be  given  to  the  parish  officers.  The  judg- 
ments which  have  been  relied  upon,  in  Rex  v.  Iding" 
ton  (a),  and  Rex  v.  Penryn  (&),  were  considered  with  due 
respect  and  attention,  and  overruled,  in  the  case  of 
Rex  v.  St.  Pancras  (c).  The  order  of  sessions  must  be 
confirmed. 

Parke  J.  I  am  of  the  same  opinion.  There  is  a 
time  when  a  point,  even  of  sessions-law,  ought  to  be 
considered  as  settled. 

Taunton  and  Patteson,  Js.,  concurred. 

Order  of  sessions  confirmed. 

(o)  1  Ea$tf  383.  (6)  5M.i&  445.  (c)  ^  B.  ^  C.  I8S. 


IK  THE  Third  Year  of  WILLIAM  IV.  229 

18S2. 


The  King  against  The  Inhabitants  of         ^"^^ 

°  Nov,  ITUu 

Threlkeld. 


C\^  appeal  against  an  order  of  two  justices,  whereby  Under  the  stA-/^  trf  ^^ 

^-^    __.„ .         __  -  -  ,  ,  .      tute  56G»3,    f  ^  v.  «• 

William  Inompson  was  removed  from  the  township  c."  139.  *.  2.  *-t: '  i  ^; 
fXKeswickj  in  the  county  of  Cumberland^  to  the  township  prentice  U^  ^*'  '^^  '^^ 
of  TTirelkdd  in  the  same  county,  the  sessions  confirmed  one p«ri»hfaito  ^ 

the  order  of  removal,  subject  to   the   opinion  of  this  »"^?'»  n?^« 

'  «  r  must  be  given 

CoarC  on  the  foUowini?  case :  —  *°1  ^«  oTeraeera 

^  of  the  latter, 

The  pauper,  a  poor  boy  of,  and  then  legally  settled  in,  though  both 

be  in  the  same 

the  township  of  Threlkeld^  in  the  county  of  Cumberland^  county  and 

jurisdiction  c€ 

was,  in  February  181 9,  pursuant  to  an  order  of  two  jus-  the  peace, 
tices  of  that  county,  bound  apprentice  by  the  church- 
wardens and  overseers  of  the  poor  of  Tkrelkeldf  to  E. 
Foster  oi^  and  residing  within,  the  township  of  Keswick 
in  the  same  county,  by  indenture  for  a  term  therein 
mentioned.  The  township  of  Keswick  is  within  the 
parish  of  Crosthwaite^  and  is  about  four  miles  distant 
from  the  township  of  Threlkeld^  which  is  in  the  parish 
of  Greysloke.  Each  township  maintains  its  own  poor 
separately,  and  both  parishes  are  in  the  same  county, 
and  within  the  jurisdiction  of  the  peace  of  the  two  jus- 
tices who  made  the  order  for  the  binding,  and  who 
afterwards  signed  their  allowance  of  the  indenture.  No 
notice  was  given  to  the  overseers  of  the  poor  of  Keswick, 
or  to  any  of  them,  of  the  intention  to  bind  out  such 
apprentice,  nor  did  any  of  the  overseers  of  that  town- 
ship attend  the  justices  who  signed  their  allowance  of  the 
indenture,  or  either  of  them,  and  admit  such  notice,  but 
the  binding,  as  well  as  the  service  and  residence  under 

Q  S  it, 
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1832.       it,  was  in  all  other  respects  such  as  would  confer  a  settle- 

ment  upon  the  pauper  in  Keswick.     The  question  for 

against       the  opinion  of  this  Court  was.  whether  such  notice  was 

The  Inhabit-  ^ 

ants  of       necessary  under  the  circumstances  above  stated. 

Tbkilsild. 

Sir  James  Scarlett  and  Armstrong  in  support  of  the 
order  of  sessions.  Notice  to  the  overseers  of  Keswick^ 
the  township  into  which  the  pauper  was  to  be  bound, 
was  necessary  in  this  case  by  the  statute  56  G.  3.  c.  139. 
s.  2* (a);  and  the  directions  of  the  act  as  to  the  allow- 
ance 

(a)  Bj  section  1.  it  is  enacted,  **  that  before  any  child  shall  be  bound 
apprentice  by  the  overseers  of  the  poor  of  any  parish,  township,  &c.,  such 
child  shall  be  carried  before  two  justices  of  the  county,  &c.  wherein  sudi 
parish,  &c.  shall  be  situate,  who  shall  enquire  into  the  propriety  of  binding 
such  child  apprentice  to  the  person  to  whom  it  shall  be  proposed  by  such 
overseers  to  bind  such  child,  and  such  justices  shall  particularly  enquire 
and  consider  whether  such  person  reside,  or  have  his  place  of  business 
within  a  reasonable  distance  from  the  place  to  which  such  child  shall 
belong,**  &c.,  and  shall,  if  they  see  fit,  examine  the  father  and  mother, 
and  shall  make  such  other  enquiries  as  are  there  directed ;  and  if  they, 
upon  such  enquiry,  think  it  proper  that  such  child  should  be  bound 
apprentice  to  such  person,  such  justices  *'  shall  thereupon  order  that  the 
overseer  of  the  place  to  which  such  child  shall  belong  shall  be  at  liberty 
to  bind  such  child  apprentice  accordingly,  which  order  shall  be  delivered 
to  such  overseer  as  the  warrant  for  binding  such  child  apprentice,  and 
fuch  order  shall  be  referred  to  by  the  date  thereof,  and  the  names  of 
the  said  justices  in  the  indentiu'e  of  apprenticeship  of  such  child;  and 
after  such  order  shall  have  been  made,  such  justices  shall  sign  their  allow- 
ance of  such  indenture  of  apprenticeship  before  the  same  shall  be  executed 
by  any  of  the  other  parties  thereto.  Provided  always,  that  no  such  child 
shall  be  bound  apprentice  to  any  person  residing,  or  having  any  establish- 
ment in  trade  at  which  it  is  intended  that  such  child  shall  be  employed 
out  of  the  same  county,  at  a  greater  distance  than  forty  miles,"  &c. 

Sect  2.  **  And  be  it  further  enacted,  that  in  all  cases  where  the  residence 
or  establishment  of  business  of  the  person  to  whom  any  child  shall  be  bound 
shall  be  within  a  dijkrent  county  or  jurisdiction  of  the  peace  from  that  within 
which  the  place  by  the  officers  whereof  such  child  shall  be  bound  shall  be 
situate,  and  in  all  other  cases  where  the  justices  of  the  peace  for  the  dis- 
trict or  place  within  which  the  place  by  the  officers  whereof  such  child 
shall  be  bound  shall  be  situated,  and  who  shall  sign  the  allowance  of  the 

indenture 
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Alice  of  the  indenture  not  having  been  followed,  then, 
by  s.  5^  no  settlement  is  gained.  In  Rex  v.  Newark^ 
upon-TretU  {a\  it  was  decided  that  such  notice  was 
necessary  to  be  given  to  the  overseers,  where  the  parish 
into  which  the  apprentice  was  to  be  bound  was  within 
a  di£&rent  jurisdiction  from  the  binding  parish,  though 
in  the  same  county ;  and  the  question  in  this  case  is, 
whether  the  statute  applies  equally  where  the  two  pa- 
rishes are  within  the  same  county,  and  neither  of  them 
within  any  separate  jurisdiction.  The  argument  of  Hcl- 
royd  J.,  in  Bex  v.  Nemark-uponnTrenij  applies  here;  his 
opinion  was,  that  the  intent  of  the  act  was  that  notice 


1832. 

The  KiNa 

againti 

The  Inhabit* 

anuof 

TUKBIXSLll. 


indenture  by  which  such  child  shall  be  bound,  shall  not  hare  jurisdiction, 
ereiy  indenture  by  which  such  child  shall  be  bound  shall  be  allowed  as  well 
bf  two  justices  of  the  peace  for  the  county  or  district  within  which  the  place 
by  the  officers  of  which  such  child  shall  be  bound  shall  be  situated,  as  by 
tmo  juatieti  of  the  peace  far  the  county  or  district  within  which  the  place 
diall  be  situated  wherein  such  child  shall  be  intended  to  senre :  Provided 
always,  that  no  indenture  shall  be  allowed  by  any  justice  of  the  peace  for 
the  eoiintj  into  which  such  child  shall  be  bound,  who  shall  be  engaged  in 
the  same  business,  employment,  or  manufacture  in  which  the  person  to 
whom  Mich  child  shall  be  bound  is  engaged ;  and  notice  shall  be  given 
to  the  overseers  of  the  poor  of  the  parish  or  place  in  which  such  child  shall 
be  intended  to  serve  an  apprenticeship,  before  any  justice  of  the  peace  for 
the  county  or  district  within  which  such  parish  or  place  shall  be,  shall  allow 
such  indenture,  and  such  notice  shall  be  proved  before  such  justice  shall 
sign  soch  indenture,  unless  one  of  such  overseers  shall  attend  such  justice 
and  admit  such  notice.'* 

Sect.  3.  <<  Provided  always,  that  the  allowance  of  two  justices  of  the  peace 
for  the  eoonty  in  which  such  child  shall  be  intended  to  serve  an  appren- 
ticeship shall  be  situated,  shall  be  valid  and  eifectual,  although  such  place 
be  situated  in  a  town  or  liberty  within  which  any  other  justices  of  the 
may*  in  other  respects,  have  an  exclusive  jurisdiction.*' 

Sect.  5.  '*  That  no  settlement  shall  be  gained  by  any  child  who  shall  be 
bound  by  the  officers  of  any  parish,  township,  or  place,  by  reason  of  such 
•pprcnticeship,  unless  such  order  shall  be  made,  and  such  allowances  of 
such  indenture  of  apprenticeship  shall  be  signed  as  hereinbefore  directed.*' 

(a)  ZB^H;  C.  59* 

should 
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should  be  given  to  the  overseers  of  the  parish  in  wliich 
the  apprentice  is  intended  to  serve,  whether  the  binding 
were  in  the  same  or  a  different  county.  And  Lord  T^m- 
terdeUf  who  differed  from  the  other  Judges,  admitted 
that  there  was  no  reason  for  expressly  requiring  notice 
to  the  parish  officers  where  the  binding  is  into  another 
county,  which  might  not  be  urged  with  almost  equal  force 
to  a  binding  in  the  same  county.  The  overseers  of  a 
parish  at  one  extremity  of  a  county,  are  not  likely  to  be 
better  acquainted  with  the  circumstances  of  a  parish  at 
the  other  extremity  than  with  those  of  an  adjoining  parish 
though  situate  in  a  different  county.  Then,  if  it  be  con- 
sistent with  the  general  policy  of  the  act  that  notice 
should  be  given  in  cases  where  the  binding  is  in  the 
same  county,  the  language  of  that  part  of  the  proviso  in 
sect.  2.,  which  requires  notice  to  be  given,  is  sufficiently 
large  to  comprehend  cases  where  the  two  parishes  are 
in  the  same  county.  The  circumstance  of  that  proviso 
being,  in  the  printed  statute,  part  of  the  second  section, 
ought  not  to  confine  it,  in  point  of  construction,  to  cases 
mentioned  in  that  and  not  in  the  preceding  section ;  for, 
in  the  parliamentary  rolls,  the  clauses  are  not  so  distin- 
guished. 


F.  Pollock  and  Agliofiby  contrk.  If  it  be  held  that 
notice  is  necessary  to  be  given  in  all  cases  to  the  over- 
seers of  the  parish  into  which  the  apprentice  is  to  be 
bound,  a  party  will,  in  this  case,  be  deprived  of  a  set- 
tlement without  any  express  words  in  the  act  of  par- 
liament for  that  purpose.  In  B^x  v.  Newark-'Upon^ 
Trent  (a)  Lord   Tenterden  says,    "  As  to  some  of  the 

(a)  3  B.Jj;  a  80. 


directions^ 
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directions,  the  statute  is  introdactive  of  a  new  law;  and        1832. 
as  a  non-compliance  with  its  directions  will  prevent  the        ' 

'^  The  KiMo 

gaining  of  a  settlement,  I  apprehend  that,  according  to        agahui 

general  principles,  the  construction  of  the  statute  must        anu  of 

not  be  carried  beyond  the  plain  and  obvious  meaning 

of  the  language  of  the  directions,  upon  any  supposition 

that  a  case  not  within  such  meaning  may  be  within  the 

mischief  intended  to  be  remedied,  or  within  the  reason 

upon  which  the  direction  may  be  supposed  to  have  been 

enacted/'     Section  1.,  which  applies  to  every  case  of  the 

binding  of  a  parish  apprentice,  says  nothing  of  notice. 

Section  2.  is  confined  to  certain  particular  bindings  with 

reference  to  the  local  authorities  of  the  justices  of  peace. 

It  is  said  that  the  sentence  beginning  with  the  words 

*^  prodded  alwaj^Sf'*  must  apply  to  the  whole  former 

part  of  the  act;  but  the  words  ^^  that  no  indenture  shall 

be  allowed  by  any  justice  of  the  peace  Jbr  the  county 

into  wkick  stick  child  shall  be  bound^*  plainly  shew  that 

it  must  be  confined  to  cases  where  the  binding  is  from 

one  county  into  another,  which  are  the  cases  included 

in  the  enactment  immediately  preceding.     Then,  the 

sentence  b^inning  with  the  words  ^^  and  notice  shall  be 

given  to  the  overseers,"  &c.  forms  a  second  part  of  the 

same  proviso.     It  does  not  begin  with  the  words  ^^  pro* 

Tided  also,''  bnt  is  connected  with  the  preceding  sentence 

by  the  conjunction  and.     It  is  therefore  confined  to  the 

cases  mentioned  in  the  preceding  sentence,  viz.  to  those 

in  which  an  allowance  of  an  indenture  by  justices  of  two 

different  jurisdictions  is  required. 

Denman  C.  J.  The  pauper  gained  a  settlement  in 
Keswickj  unless  he  was  prevented  from  so  doing  by  the 
56  G.  3.  c.  139.  5.  5.,  which  enacts,  ^^  that  no  settlement 

shall 
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shall  be  gained  by  any  child  who  shall  be  bound  by  the 
officers  of  any  parishi  &c.|  by  reason  of  such  apprentice- 
ship, unless  such  order  shall  be  made,  and  such  allow- 
ances of  such  indenture  of  apprenticeship  shall  be  signed 
as  hereinbefore  directed.**  It  is  said  here  that  there  have 
not  been  such  an  order,  and  such  allowances  of  the  in- 
denture signed  as  by  the  act  directed,  and  I  am  of  that 
opinion.  The  act  of  parliament  contains  a  proviso  (5. 2.) 
that  **  notice  shall  be  given  to  the  overseers  of  the  poor 
of  the  parish  or  place  in  which  such  child  shall  be  in- 
tended to  serve  an  apprenticeship,  before  any  justice  of 
the  peace  for  the  county  or  district  within  which  such 
parish  or  place  shall  be,  shall  allow  such  indenture, 
and  such  notice  shall  be  proved  before  such  justice  shall 
sign  such  indenture,  unless  one  of  such  overseers  shall 
attend  such  justice  and  admit  such  notice."  Now  here 
the  sessions  have  found  that  no  notice  was  given  to  the 
overseers  of  Keswick,  nor  did  the  overseers  of  that 
parish  attend  before  the  justices  and  admit  such  notice. 
But  it  is  contended  that  notice  is  not  necessary  in  a 
case  where  the  binding  parish,  and  that  in  which  the 
apprentice  is  to  be  bound,  are  within  the  same  county, 
and  consequently  within  the  jurisdiction  of  the  same 
magistrates.  But  the  object  of  the  legislature  being,  as 
may  be  collected  from  the  preamble,  that  every  possible 
precaution  should  be  taken  in  the  binding  out  of  the 
poor  apprentice,  it  is  manifest  that  the  same  necessity 
for  notice  may  exist  in  either  case.  It  seems  to  me 
absurd  to  say  that  merely  passing  the  boundary  of  the 
county  should  render  that  necessary  in  one  case  which 
was  not  so  in  another.  The  provision  that  ^*  no  settle- 
ment shall  be  gained  unless  such  order  shall  be  made," 
8ic.  is  for  the  advantage  of  the  apprentice,  because  it 

then 
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tfaeo  becomes  the  interest  of  the  officers  of  the  binding        1832. 
to  take  care  that  the  apprentice  shall  be  well 


bound.     With  all  deference  to  the  opinion  of  Lord        againa 
Tenter  den  in  Rex  v.  Newark^upon-Trent  (a),  and  ad-        Aouof 


mitting  that  the  different  clauses  of  this  act  of  parlia- 
ment are  not  easily  reconcileable  with  each  other,  I 
think  that  the  proviso  as  to  notice  in  the  second  section 
is  not  confined  to  cases  where  the  two  parishes  are 
situate  in  difierent  counties,  but  that  it  extends  to  all 
the  cases  mentioned  in  the  first  section  as  well  as  the 
second.  There  are  no  words  to  control  or  limit  that 
construction ;  it  is  beneficial  to  the  apprentice,  and  by 
adopting  it  we  do  not  violate  the  grammatical  sense  of 
the  language  used  by  the  legislature. 

Parke  J.  I  am  of  the  same  opinion.  The  doctrine 
that  an  act  of  parliament  is  to  be  construed  so  as  to 
&vour  settlements,  has  been  long  and  justly  exploded. 
There  is  no  rule  of  law  which  calls  on  us  to  put  a  strict 
construction  on  this  act  of  parliament.  We  must  en- 
deavour, therefore,  to  discover  the  intention  of  the 
legislature  and  carry  it  into  effect,  if  the  language  used 
will  warrant  us  in  so  doing ;  and  the  question  is,  whe- 
ther, putting  a  proper  grammatical  construction  on  the 
proviso,  it  is  confined  to  cases  where  the  two  parishes 
are  situate  in  different  counties,  and  consequently  within 
the  jurisdiction  of  different  magistrates,  or  extends  to 
those  where  the  parishes  are  in  the  same  county  and 
jurisdiction.  The  circumstance  of  its  being  printed  as 
part  of  the  second  section  can  make  no  difference  in  the 
construction,  because,  on  the  parliament  rolls,  the  acts 

(a)  3  B.i  C  59. 

are 


Theilxsia. 
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1832.  are  not  divided  into  sections.  Now,  the  terms  of  the 
proviso  are,  **  and  notice  shall  be  iriven  to  the  overseers 

TbeKiva       ^  ^  .  .  .       ,  . 

agamm        of  the  poor  of  the  parish  in  which  such  child  shall  be  in- 

Hislnhabit- 

anu  of  tended  to  serve  an  apprenticeship,  before  any  justice  of  the 
peace  for  the  county  or  district  within  which  such  parish 
shall  be,  shall  allow  such  indenture,  and  such  notice  shall 
be  proved  before  such  justice  shall  sign  such  indenture/' 
The  language  would  be  more  accurate  if  it  had  been  said 
*^  before  he  shall  allow,  and  before  he  shall  make  the 
order  for  the  binding;"  but  the  word  allow  is  used  in  the 
statute  as  common  to  both.  The  language,  therefore, 
of  the  proviso  is  sufficiently  large  to  include  cases 
where  the  parishes  are  in  the  same,  as  well  as  where 
they  are  in  different  counties,  and  the  sense  and  reason 
of  the  thing  seem  to  require,  also,  that  it  should  extend 
to  each  class  of  cases.  I  thought  also  reason  required 
that  the  first  part  of  the  proviso  should  be  general,  but 
as  a  difierent  opinion  was  expressed  by  some  of  the 
judges  on  that  point  in  Rex  v.  Newark-upon^Trent  (a), 
I  do  not  wish  to  give  any  decisive  opinion  upon  it ;  if, 
however,  the  first  part  of  the  proviso  extends  to  all  cases, 
the  second  undoubtedly  does,  and  if  the  first  does  not 
so  apply,  no  reason  can  be  given  why  the  second  should 
not  Upon  the  whole,  I  think  that  the  opinion  de-^ 
livered  by  Holroifd  J.,  in  Ttex  v.  Newark^upon-TVentj  is 
perfectly  correct,  that  notice  was  necessary  to  be  given 
in  this  case,  and  that,  for  want  of  such  notice,  no  settle^ 
ment  was  gained  in  Keswick. 

Taunton  J.     I  frankly  acknowledge  there  are  some 
expressions  in  the  second  section  which  I  do  not  per^ 

(«)  5  B.  ^  ail.  84. 

fectly 
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fectly  understand,  but  they  are  not  material  to  the  ques-        18S3. 
don  before  the  Court     I  see  enough  to  convince  me      _ 

®  The  Kiva 

that  the  order  of  sessions  is  rifirht.   That  part  of  section  2.        agabui 

TbelnbaUu 

which  begins  with  the  words  "  and  notice  shall  be  given/'  ants  oi 
b  a  general  enactment,  applicable  to  all  the  cases  em- 
braced in  the  first  section.  As  to  the  part  which  begins 
with  '^  provided  always  that  no  indenture  shall  be 
aOowedy"  &c.  I  am  by  no  means  satisfied  that  those 
are  not  words  of  general  enactment;  but,  however  that 
may  be,  the  words  respecting  notice  are  undoubtedly 
general;  and  the  sense  and  reason  of  the  thing  re« 
quire  that  they  should  be  so.  There  may  be  as  much 
reason  for  requiring  notice  in  a  case  where  the  two 
parishes  are  in  the  same  county,  as  where  they  are 
in  different  counties.  Two  parishes  in  the  same  county 
may  be  at  a  great  distance  from  each  other,  and  two 
parishes  in  difierent  counties  may  be  adjoining  each 
other;  and  it  is  manifest  that  notice  may  be  as  necessary 
m  the  one  case  as  the  other.  •  Where,  indeed,  the  two 
parishes  are  in  difierent  counties,  notice  need  not  be 
given  to  the  overseers  of  the  master's  parish  until  the 
pardes  go  before  the  magistrate  having  jurisdiction  over 
that  parish :  but  where  the  two  parishes  are  in  the  same 
coun^,  the  notice  must  be  given  before  the  indenture 
be  allowed.     The  order  of  sessions  must  be  confirmed. 

Patteson  J.  I  am  of  the  same  opinion.  I  think 
that,  by  sect.  2.,  notice  is  required  to  be  given  to  the 
overseers  in  all  cases.  The  early  part  of  sect  2.  re- 
quires that  the  indenture  shall  be  allowed  by  the  ma- 
gistrates having  jurisdiction  over  the  place  Jrom  which 
the  apprentice  is  to  be  bound,  as  well  as  by  the  magis- 
trates of  the  place  into  which  the  apprentice  is  to  be 

bound* 
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1882.        bound.     If  the  parishes  are  within  different  jorisdictioosy 

~        two  sets  of  justices  are  required;  if  within  the  same, 

againM        oulv  one :  but  in  the  latter  case,  they  are  mairistrates 

Hie  Inhabit-  ^  o 

anu  of  for  each  parish.  Where  there  are  to  be  two  allowances, 
notice  need  not  be  given  to  the  overseers  of  the  master's 
parish  till  the  parties  go  to  the  second  set  of  justices, 
because  they  are  the  persons  who  are  to  make  the  order ; 
but  where  there  is  only  one  set  of  justices,  notice  must 
be  given  to  the  overseers  of  the  master's  parish  before 
the  indenture  be  allowed  by  the  justices  making  the 
order.  I  am,  therefore,  of  opinion  that  the  order  of 
sessions  was  right. 

Order  of  sessions  confirmed. 


iHwAy,  The-  King  against  The  Justices  of  Norfolk^ 

iro9.  19th.  ^ 

9f'  ^^rByUwrtatote    'T'HE  appeal  against  the  accounts  of  the  overseers  of 
H  it  diaere-  the  poor  of  the  parish  of  Brancaster^  having  been 

tioiuurT  in  ma* 

gittrateato  heard  at  the  January  sessions  1831,  was  dismissed  (a), 
outgoing  -^n  information  was  afterwards  laid  against  L.  SimSf 

wTmlcMwha  ^^®  ^•^  '^^^  ^^^  of  the  churchwardens,  for  not  having 
"Jf*^*^  rendered  an  account  pursuant  to  the  17  G.  2.  c,  38.  A 
•coonnu  summons  having  been  granted  against  him,  he  appeared 

Z  fiac.^i/^       by  attorney,  and  it  was  proved  that  he  was  eighty  years 

of  age,  very  infirm,  and  although  he  had  been  elected 
churchwarden,  he  had  never  been  sworn  in,  and  that, 
although  he  signed  the  poor  rates,  he  had  never  inter- 
fered in  their  collection  or  received  any  of  the  parish 
monies.  The  justices,  under  these  circumstances,  having 

(a)  2  i?.  4  ^d.  944. 

refused 
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refused  to  commit  him,  a  rule  was  obtained  caDing  upon        1882. 
the  justices  and  Sims  to  shew  cause  why  a  mandamus  - 

should  not  be  directed  to  the  justices  to  issue  their  war-        aganui 

^     -,  .^  ^  ,  Hie  Justices  of 

rant  of  commitment  pursuant  to  the  statute.  Noftvouc. 

F.  Pcilock  and  Kelly  now  shewed  cause.  The  com- 
mitment to  gaol,  authorised  by  this  statute,  is  a  judicial 
act.  Section  1.  requires  the  outgoing  churchwardens 
and  overseers,  yearly,  to  "  deliver  to  the  succeeding  over- 
seers a  just,  true,  and  perfect  account  in  writing  of  all 
sums  of  money  by  them  received,  or  rated  and  assessed 
and  not  received,  and  also  of  all  monies  paid  by  such 
churchwardens  and  overseers  so  accounting,  and  of  all 
other  things  concerning  their  said  office."  Here,  Sims 
had  no  account  to  render;  but  assuming  that  he  was 
bound  to  account,  section  2.  is  not  imperative  on  the 
magistrates  to  commit,  but  gives  them  a  discretionary 
power  to  do  so  or  not ;  the  words  of  that  section  being, 
that  in  case  such  churchwardens  and  overseers  shall 
refuse  or  neglect  to  account,  ^'  it  shall  and  may  be  law^ 
fid^  for  the  justices  to  commit. 

Palmer  contr^.  Sims  acted  as  overseer  by  signing 
the  rate;  and^  by  the  statute,  he  is  bound  to  deliver  in 
an  account,  not  only  of  all  sums  of  money  received, 
but  of  monies  rated  and  assessed  and  not  received,  and 
of  all  other  things  concerning  the  office. 

Denman  C.  J.  The  justices  were  satisfied  that^ 
under  the  circumstances  of  this  case,  there  was  no 
ground  for  commitment;  and  the  statute  authorizesj  but 
does  not  compel^  them  to  commit.     There  is  no  ground, 

there* 
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1882.        therefore,  for  issuing  a  mandamus  to  the  magistrates; 
"^~~*        and  the  rule,   as  to  them,   must  be  discharged  with 

The  KiMo 

agahui        costs,  but,  as  to  SimSf  without  costs. 

The  JuiUccf  of 

Parke  J.  Sims  ought  to  have  rendered  some  account 
The  magistrates,  however,  having  exercised  their  discre- 
tion and  refused  to  commit  him,  I  think  the  rule  should 
be  discharged,  as  to  them,  with  costs,  and  without  costs 
as  to  Sims. 

Taunton  J.  concurred. 

Patteson  J.  1  am  of  the  same  opinion.  Sims  ought 
certainly  to  have  delivered  some  account;  because  the 
statute  requires  that  he  shall  render  an  account  of  the 
monies  rated  and  assessed  and  not  received,  and  of  all 
other  things  concerning  his  office. 

Rule  discharged 


.  »  '» 
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1832. 


RuBERY  against  Stevens  and  Another. 

/^OVENANT  by  reversioner,  against  the  defendants  Where  the  ,\^^t''    ^7 
as  assignees  of  a  term  in  certain  premises  demised  Joti  of  yearJ^'^*'!  ^/^/ 
by  indenture  at  the  yearly  rent  of  26/.:  breach,  non-  j^^Jl^tl^^ 
payment  of  the  rent  for  two  years.      Plea,   that  the  ""ki^t  f ^"'^^ 
defendants  ought  not  to  be  charged  with  rent  other-  than  the  re, 

°  scfYcd  rent, 

wise  than  as  executors^  in  the  detinet  only :  they  then  the  executors 

are  still  liable 

Stated  that  the  term  came  to  them  as  executors  of  one  in  the  debet 
Peter  Walker^  and  continued  as  follows :  —  "  And  the  assignees,  for 
defendants    further   say,    that   the   said   demised   pre-  renTw  the  pri 
mises,  &c  at  the  time  of  the  death  of  the  said  P.  W.  "oJS"** 
were,  and  from  thence  hitherto  have  been,  and  still  .  T**®?^**"**^ 

'  having  declared 

are,  of  much  less  yearly  value  than  the  value  of  the  *"  coYenant  for 

•^         ''  rent  at  26/.  a 

said  rent  of  26/.  a  year  so  by  the  said  indenture  re-  j'car,  thede- 

,  fendants 

served  as  aforesaid,  that  is  to  say,  the  same  premises  pleaded  that 
during  all  the  time  aforesaid  were  and  still  are  of  no  chargeable  as 
value  whatever."     The  plea  concluded  with  a  plene  ad-  uirterm'oune 
ministravit.     Replication,  that  the  premises  at  the  time  iJ^ch^i'the 
of  Walker^s  deatli  were,  and  from  thence  hitherto  have  PJ*™"**  ^f"^® 

'  of  less  yearly 

been,  and  still  are,  of  the  yearly  value  of  26/.:  upon  value  than  Uie 

.    .  .  told  rent  of 

which  averment  issue  was  joined.     At  the  trial  before  26/.,  m.  of  no 

value,  and  that 

Lord  Tenterden  C.  J.,  at  the  sittings  in  Middlesex  after  they  had  fully 

rr*v  i«T        ii*-ir>*  i      •  administered^ 

Hilary  term  1832,  nis  JLordsnip  left  it  to  the  jury  to  say  &c.    Replica, 
what  had  been  the  annual  value  of  the  premises  during  premises  were 
the  time  in  question;  they  found  it  to  have  been  20/.,  ^alue^of  36/^- 
and  gave  a  verdict  for  the  plaintiff  for  arrears  at  that  '""^^^^^^"jiu 
rate;  but  leave  was  given  to  the  defendants  to  move  to  ye*riyv«iue 

=^ — ■  "  was  found  by 

the  jury  to  be  SO/. : 
Held,  that  the  replication  was,  in  substance,  that  the  premises  were  of  jom^  value;  that 
the  issue  was  merely  informal,  and  cured  by  verdict ;  and  that  the  plaintiff  might  recover 
the  arrears  of  rent  at  the  rate  fixed  by  the  jury. 

Vol.  IV.  R  enter     '  ^-^"^    ^.*.^ 
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1832. 

RUUIRT 

againtt 


enter  a  nonsuit,  on  the  grounds,  that  the  issue  between 
the  parties  was,  in  substance,  whether  or  not  the  pre- 
mises were  of  the  value  stated  in  the  declaration ;  that 
they  had  been  proved  not  to  be  of  that  value;  and, 
therefore,  that  the  defendants  were  not  liable  to  any 
amount,  otherwise  than  as  executors.  A  rule  nisi  having 
been  obtained, 


Sir  James  Scarlett  and  Cottingham  shewed  cause  in 
the  present  terra.  If  the  premises  were  of  any  value, 
the  defendants  are  liable  as  assignees.  Their  defence 
is,  in  substance,  that  they  have  derived  no  profit  what- 
ever from  the  premises,  and  consequently  are  not 
chargeable  as  assignees,  but  as  executors  only ;  and  that 
as  executors  they  have  fully  administered  all  the  effects 
that  came  to  their  hands.  But  it  being  found  that  the 
premises  were  of  some  value,  they  are  liable  as  assignees 
to  that  extent :  1  Wms.  Sound.  112.  note  (c)  Sth  edit.*(a). 
It  is  true  the  plea  states  the  premises  to  have  been  of 
less  value  than  26/.  a  year,  that  is  to  say,  of  no  value, 

(a)  The  result  of  the  cases  is  there  stated  as  foUoirs :  —  '<  If  an  execu- 
tor be  sued  in  his  representative  capacity  for  rent  accruing  in  his  own 
time,  either  in  d^t  or  covenant,  where  the  lease  is  by  deed,  or  in  debt  or 
assumpsit  for  use  and  occupation,  where  the  lease  is  not  by  deed,  he  may 
plead  plene  administravity  and  under  that  plea  may  shew  that  the  land 
yields  no  profit,  and  that  he  has  no  asseta  aliunde;  but  if  the  land  yields 
a  profit  equal  to  the  rent,  he  will  fail  on  a  plea  of  plene  administravit,  for 
he  is  bound  to  apply  the  profits  of  the  land  towards  payment  of  the  rent 
in  the  first  instance,  and  his  not  doing  so  will  be  a  devastavit;  if,  there- 
fore, the  land  yields  some  profit,  but  less  than  the  rent,  it  should  seem 
that  his  plea  should  be  plene  administravit  prseter  the  profit.  If,  on  the 
other  hand,  the  executor  be  sued,  as  he  may  be  when  he  enters  and  is 
in  the  actual  occupation,  in  his  individual  capacity  as  assignee  of  the 
term,  in  debt  on  a  lease  by  deed,  he  must  plead  specially  that  he  holds 
only  as  executor,  that  the  land  yields  no  profit,  or  less  than  the  rent,  and 
pray  whether  he  shall  be  charged  otherwise  than  in  the  detinet;  in 
covenant,  he  must  plead  the  same  matters  specially.*' 

and 
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1832.  that  the  premises  were  of  less  value  than  the  rent,  to 
*"—""  Wit,  of  the  value  of  100/.  only,  and  that  he  had  fully 
ngqinsi  administered;  and  the  Court  was  of  opinion,  that  if  this 
had  been  the  only  matter  pleaded,  it  might  have  been  a 
good  bar.  BiUinghurst  v.  Speerman  {a)  is  to  the  same 
effect  If  the  premises  are  worth  less  than  the  rent,  it 
is  damnosa  haereditas,  and,  with  reference  to  the  ques- 
tion of  liability  as  assignee  or  as  executor,  it  is  the  same 
as  if  they  were  worth  nothing.  The  value  specified  in 
these  pleadings  was  therefore  material ;  and  the  plaintiff, 
having  proved  a  less  value,  cannot  recover.  Besides,  if 
it  was  competent  to  him  to  tender  issue  on  the  question 
whether  or  not  the  premises  were  of  any  value,  he  has 
not  used  words  which  have  that  effect. 

Cur,  adv.  xmU. 

> 
Denman  C.  J.  in  the  course  of  this  term  delivered 

the  judgment  of  the  Court. 

There  are  two  questions  in  this  case.  The  first, 
whether  the  substance  of  this  plea  is,  that  the  tenements 
demised  were  not  of  the  value  of  the  rent ;  or  that  they 
were  of  no  value  'whatever. 

The  second,  whether,  if  the  latter  be  the  substance  of 
the  plea,  the  plaintiff  is  entitled  to  judgment  on  this 
issue  upon  the  facts  found  by  the  jury. 

Upon  referring  to  the  authorities,  and  considering 
the  case,  we  are  of  opinion  that  the  plaintiff  upon  these 
pleadings  is  entitled  to  a  verdict 

It  is  clearly  settled  that  the  executor  of  a  termor 
cannot  waive  the  term,  but  that  he  must  either  renounce 
or  accept  the  executorship  in  toto :  and  if  he  accept  the 

(a)  ISalk.SL^I. 

executor- 
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executorship,  and  enter  on  the  demised  premises,  he  is        1832. 
chargeable  as  assignee  in  an  action  of  debt  or  covenant  - 

for  the  arrears  of  rent  due  after  his  entry,  de  bonis  ogamM 
propriis.  But  as  the  rent  may  be  of  greater  value  than 
the  land,  it  would  be  a  great  hardship  on  the  executor 
in  that  case  to  charge  him  personally  in  his  own  right 
with  the  full  amount  of  the  rent  And  it  is  quite  clear 
from  the  authorities  that  he  is  not  so  chargeable.  But 
then  arises  the  question,  whether  he  be  persotially  liable, 
in  that  event,  as  assignee,  for  no  part  of  the  rent,  con- 
sidering it  as  an  entire  thing,  for  the  whole  of  which  he 
must  be  so  liable  or  not  at  all;  or  whether  the  rent 
can  be  apportioned,  and  he  is  liable  in  the  character  of 
assignee  for  so  much  of  the  rent  as  the  premises  are 
worth.  Upon  reference  to  the  authorities  it  seems  that 
the  rent  is  in  this  case  to  be  apportioned,  and  the  exe- 
cutor is  chargeable  personally  for  so  much  of  the  rent 
as  the  premises  are  worth. 

In  one  of  the  earliest  cases,  Hargrave's  case  (a),  it 
was  adjudged  that  in  an  action  against  the  executor  for 
rent  due  in  his  own  time,  the  writ  should  be  in  the 
debet  and  detinet,  ^'  for  when  an  executor  takes  the 
profits  nothing  shall  be  assets  but  the  profits  above  the 
rent:  as,  if  the  land  be  worth  10/.  per  annum,  and  51. 
is  reserved,  in  that  case  nothing  shall  be  assets  but  the 
5i  above  the  rent" 

The  next  material  case  is  that  of  Helier  v.  Casebertf 
reported  in  several  books.  In  1  Lev.  127.  Kelynge  says, 
^'  The  executor  cannot  waive  the  term,  but  shall  be 
charged  in  the  detinet,  on  which  the  assets  shall  come 
in  question ;  and  if  he  continues  the  possession,  he  shall 

(a)  5  Coke,  31  b. 

R  3  be 
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1832.        be  charged  in  the  debet  and  dednet  in  respect  of  the 
_  ^perception  of  the  profits^  whether  he  has  assets  or  not ; 

againtt        to  which  Twysdeti  agr^." 

In  the  same  case,  1  Sid.  266»,  it  is  stated  that  it  was 
resolved  by  all  that  an  executor  cannot  waive,  if  he 
does  not  waive  the  executorship ;  and  this  although  the 
testator  took  a  demise  of  land  which  is  worth  only  10/. 
a  year,  rendering  20/.  a  year,  this  contract  binds  the 
executor  as  long  as  he  has  assets ;  but,  per  Windham  J^ 
semble  ^*  that  if  an  action  in  this  case  is  brought  in  the 
debet  and  detinet,  and  the  executor  pleads  nil  debet, 
and  on  the  evidence  it  appears  that  the  land  is  worth 
only  10/.  a  year,  he  shall  have  a  verdict  for  lOL  ^  year, 
and  for  the  other  10/.  the  lessor  shall  have  an  action  on 
the  detinet  tantum,  because  he  is  solely  liable  in  respect 
of  the  contract"     The  reporter  adds  a  query. 

There  is  an  argument  of  PoUexfen  when  at  the  bar,  in 
his  reports,  p.  132.,  which  places  this  question  in  a  dear 
point  of  view.  He  says,  ^<  If  it  should  be  admitted  that 
in  such  case  where  the  rent  is  more  than  the  value  of  the 
land,  in  an  action  in  the  debet  and  detinet  the  defendant 
shall  not  be  charged  for  the  whole  rent,  yet  he  ought  to 
be  charged  for  so  much  as  the  land  is  worth.  This 
I  ground  upon  what  has  been  said,  that  if  an  action  in 
the  debet  and  detinet  lie  where  the  land  is  of  as  much 
value  as  the  rent,  it  ought  then  to  lie  for  05  much  of 
the  rent  as  the  value  of  the  land  amounts  unto  in  the  debet 
and  detinet :  then,  if  so,  their  plea  is  pleaded  as  a  bar 
to  the  whole  rent,  whereas  it  is  only  a  bar  to  part,  viz., 
to  the  60/.  over  and  besides  the  value;  and  as  for  the 
100/.,  by  his  own  shewing,  we  ought  to  recover,  for  by 
his  own  shewing,  he  is  chargeable  in  the  debet  and  detinet 
for  that/' 

««In 
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"  In  debt  for  rent,  the  defendant  pleads  an  eviction  of        I8S2. 
part  of  the  land,  and  sets  out  the  value:  this  is  only  a  bar 
to  a  part  of  the  rent,  and  if  he  pleads  nothing  to  the  rest,        agatntt 
judgment  must  be  against  him  for  the  whole." 

In  the  case  of  Buckley  v.  Pirk  (a),  Chief  Justice  Parker 
(Lord  Macclesfield)  says,  ^^  If  the  rent  be  of  less  value  than 
the  land,  as  the  law  prima  facie  supposes,  so  much  of  the 
profits  as  stfffices  to  make  up  the  rent^  is  appropriated  to 
the  lessor,  and  cannot  be  applied  to  any  thing  else.  On 
the  other  hand,  if  the  rent  be  worth  more  than  the  land, 
the  defendant  may  disclose  that  by  special  pleading,  and 
pray  judgment  whether  he  shall  be  charged  otherwise 
than  in  the  detinet  only." 

It  appears  to  us,  that  the  dictum  of  Windham  and  the 
argument  oiPollexfen  are  well  founded  in  law :  for  if  the 
profits  are  appropriated  to  the  lessor,  and  become  a 
personal  debt  due  from  the  executor  to  him,  where  they 
are  equal  to  or  greater  than  the  rent,  why  should  they 
not  be  equally  appropriated  to  the  lessor,  and  equally  a 
personal  debt  due  from  the  executor  where  they  are  less  ? 
If  so,  it  follows  that  the  plea  in  this  case,  which  is 
pleaded  to  the  whole  rent  in  the  declaration,  cannot  be  a 
good  bar,  unless  it  shews  that  there  were  no  profits  at 
alL  If  they  had  been  less  than  the  rent,  and  therefore 
covered  apart  only,  that  part  should  have  been  confessed, 
and  the  plea  pleaded  to  the  remainder.  The  substance 
of  the  plea,  therefore,  must  be  taken  to  be,  that  the 
demised  tenements  were  of  no  value  whatever. 

The  second  question  is,  as  to  the  form  of  the  issue : 
and  whether  tlie  plaintiff*  be  en  tided  to  judgment? 

The  jury  have  found  the  demised  tenements  to  be 
worth  20L  a  year  only. 

{a)   1  Salic,  317. 

R  4  The 
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The  substance  of  the  plea  being,  as  above  mentioned, 
that  the  premises  were  of  no  value,  we  think  that  the 
substance  of  the  replication  is,  that  they  were  of  some 
value,  and  that  the  issue  is  merely  informal,  and  cured 
by  verdict. 

Looking  at  the  allegations  on  both  sides,  there  is  an 
averment  by  the  plaintiff,  that  the  demised  premises  are 
of  the  yearly  value  of  26/. ;  and  on  the  part  of  the  defend- 
ant, that  they  are  of  much  less  value  than  26/.,  that  is  to 
say,  of  no  value  whatever,  which  is  equivalent  in  substance 
to  an  allegation  that  they  are  not  of  the  value  of  26/.,  or 
any  part  thereof 

We  therefore  think  that  the  substance  of  the  issue  is, 
whether  the  demised  tenements  were  worth  any  thing, 
and  that  issue  ought,  on  the  facts,  to  be  found  for  the 
plaintiff.     If  they  are  of  any  value  whatever,  the  plea  is 

falsified,  for  it  constitutes  no  defence  to  the  action  for  the 

• '  ■'  ■■ I  III       • 

whole  rent  unless  they  are  of  no  value.  '  *  . 

Rule  discharged; 


The  King  against  The  Inhabitants  of  Leeds. 


t^to^^cT?*"  O^  appeal  against  an  order  of  two  justices,  whereby 
c.  54.  f.  24.  Nathaniel  Bowles^  his  wife  and  children,  were  re- 

(whichisiDsub- 

Bunce  the  same  moved  from  the  township  of  Horton,  in  the  West  Riding 

as  12  Ann, 

tt,  I.  c.\8.  of  Yorkshire,  to  the  parish  of  Leeds,  in  the  same  Riding, 

prentice  bound  the  sessions  confirmed  the  order,  subject  to  the  opinion 

residli^n  a  ^^  this  Court  on  the  following  case :  -r- 
Sc^tefan-       '^^  pauper's  father  was  setded  in  Leeds.     In  1809 

not  gain  a  set- 
tlement by  such 

apprenticeship,  though  the  certificate  be  subsequently  discharged,  and  he  afterwards  continue 
to  serre  hu  master  in  the  parish  for  fony  days.  The  binding,  to  confer  a  settlement,  must 
be  such  as  would,  at  the  time,  be  effectual  for  that  purpose. 

the 
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the  pauper,  being  about  thirteen  years  of  age,  was  bound         1 832. 
apprentice  by  his  father  for  seven  years  to  Joseph  Fox. 

•^  The  KiKo 

shoemaker,  who  was  then  residing  in  Horton,  under  a        against 

'o  r  »^  .       ,,       r.     .  ThcInhabiU 

certificate  from  a  Friendly  Society.  Four  years  after  ants  of 
the  indenture  was  made,  Fox  took  a  farm  for  a  year  in 
HorUm  at  40t,  which  he  occupied  for  the  year.  The 
pauper  continued  to  serve  his  master  for  seven  years 
from  the  date  of  the  indenture.  The  sessions,  being  of 
opinion  that  the  pauper  had  not  gained  a  setdement  by 
such  apprenticeship,  confirmed  the  order.  The  case 
was  argued  in  the  course  of  this  term. 

Blackbume  and  Milner  in  support  of  the  order  of 
sessions.     Under  the  statute  33  6. 3.  c.  54.  s.  24.  {a\  no 
settlement  was  gained  by  this  apprenticeship.     For  that 
purpose,  the  binding  ought  to  be  to  a  master  who  is  at 
the  time  capable  of  communicating,  a  settlement.     By 
SJV.^M.  <?.  IL  5. 8.  binding  and  inhabitation  confer 
the  settlement:  if  the  master  is  not  settled  at  the  time 
of  the  binding,  his   becoming  so   afterwards  will  not 
enure  to  render  it  valid.     This  is  clearly  to  be  inferred 
from  Bex  v.  Hinckley  (i).     Lord  Kenyon  there,  referring 
to  12  Ann.  Stat.  1.  c.  18.  5.2.  (which  is  similar  to  the 
clause  in  question  of  33  6. 3.),  says,  it  is  necessary  that 
the  binding  should  be  such  as  would  confer  a  settlement 
by  service  under  the  master,  *^  for  the  legislature  in- 
tended that  no  act  whatever  of  this  sort  done  by  a  cer- 
tificated man  should  help  to  bind  the  parish."     In  B£x 
V.  Manningtree  (c),  the  son  of  a  certificated  person  was 
bound  apprentice,  before  he  came  of  age,  to  a  master 

(a)  The  nuUerial  part  of  the  clause  is  given  in  the  judgment.     The 
act  is  now  repealed.     See  10  G,  4.  c.  56. 

(6)  4T.  R.  371.  (c)  6U.iS.  214. 

living 


LbXI>8« 


250  CASES  IN  MICHAELMAS  TERM 

1832.        liviDg  out  of  the  parish ;  and  after  coming  of  age,  he 
"""^        slept  more  than  forty  nights  in  the  certificated  parish. 

The  Kino 

againsi  while  Serving  under  the  apprenticeship.  There  was  a 
mnts  of  sufficient  inhabitation  in  the  parish  after  he  was  eman- 
cipated, to  have  conferred  a  settlement,  but  the  binding 
was  before :  and  the  Court  held,  on  that  account,  that 
no  setdement  was  gained.  In  Bex  v.  Great  Driffield  (a), 
the  present  question  was  raised,  but  not  decided.  Rex 
V.  Nacton  (i),  decided  last  term,  is  no  authority  in  favour 
of  this  settlement,  for  there  the  master  had  taken  a  tene- 
ment in  the  certificated  parish  at  the  time  of  the  bind- 
ing, and  was  then  irremoveable. 

Sir  6.  A.  Lewin  and  BaineSy  contra.  A  settlement 
was  gained  by  this  service.  In  St.  Maurice  v.  St.  Mary 
Calendars^  Winchester  (c),  which  was  a  case  under 
12  Ann.  stat.  1.  c.  18.  s.  2.  Lord  Hardwicke  stated  the 
question  to  be^  **  whether  the  apprentice  of  this  man 
(a  certificated  person)  gained  a  setdement  in  St.  Mary's 
by  serving  an  apprenticeship  to  him  there.''  After 
reading  the  words  of  that  statute,  *^  and  not  having  after'' 
wards  gained  a  legal  setdement  in  such  parish,''  he 
added,  ^*  which  brings  it  to  this  question,  whether  the 
master  had  by  any  act  discharged  the  certificate,  and 
gained  a  settlement  in  the  parish  into  which  he  came  by 
certificate."  In  Ivinghoe  v.  Stonebridge  {d\  the  pauper 
was  bound  to  a  certificated  person,  who  subsequently 
bought  an  estate  in  the  parish,  whereby  the  certificate 
was  discharged,  and  the  apprentice  afterwards  served 
him  six  months:  the  facts  happened  before  the  sta- 
tute of  Anne^  but  the  Court  held,  that  even  if  they  had 

(a)  8  p.  {•  C.  684.  (6)  Z  B.  ^  Ad.  545. 

(c)   Bwr.  S.  C.  27.  (rf)  1  Stra,  265. 

occurred 
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occurred  since  that  act,   the  apprentice  would  have        1832. 

gained  a  settlement.    Rex  v.  Nacton  (a)  is  an  authority        

in  fiivour  of  this  settlement  If  the  apprentice  him-  agamtt 
self^  in  the  present  case,  had  been  a  person  included  aauof 
in  a  certificate,  the  question  would  have  been  different; 
bis  gaining  a  settlement  might  have  been  contrary  to 
the  express  words  of  9  &  10  W.  3.  c.  11.,  which  pro* 
vides  that  no  person  who  shall  come  into  any  parish 
by  a  certificate,  **  shall  be  adjudged  by  any  act  what^ 
soever  to  have  procured  a  legal  settlement  in  such 
parish,''  unless  by  taking  a  tenement  of  10/.  value,  or 
executing  an  annual  office :  and,  on  this  ground.  Rex  v* 
Manningtree  {b)  may  be  distinguished  firom  the  present 
case.  But  there  are  no  corresponding  words  in  33  G.  3. 
c.  54.  5. 24.  applicable  to  the  apprentice  of  a  certificated 
person,  the  apprentice  himself  not  being  so.  In  Rex  v. 
St.  Peter^Sy  Derby  (c),  the  pauper  was  bound  to  a  cer** 
tificated  man,  who  afterwards  removed  into  a  different 
parish,  under  a  new  certificate ;  but  the  pauper  served 
him  more  than  forty  days  after  that  time  in  the  original 
parish ;  and  it  was  held,  that  the  pauper  gained  a  settle* 
ment  there  by  such  service,  the  certificate  to  that  parish 
having  been  discharged. 

Cur.  adv.  vuU* 

Denman  C.  J.  on  a  subsequent  day  of  the  term, 
delivered  the  judgment  of  the  Court. 

The  question  in  this  case  was,  whether  a  pauper  had 
gained  a  settlement  in  the  parish  of  Horton.  The 
pauper  was  bound  apprentice  to  a  master  who  was  at 
that  time  residing  at  Horton,  under  a  certificate  firom  a 

(a)  5B.t  Ad.  543.  (6)  6  M.  i  S.  S14.  (c)  1  T.  R-  218. 

friendly 
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1832.        friendly  society,  but  before  the  term  of  apprenticeship 
j;    ~        expired  the  master  irained  a  settlement  in  Horton  by 

Tlie  Kino  ^  °  ,  "^ 

agaifut        rentinfl[  a  tenement,  and  the  pauper  served  him  under 

The  iDbabiu  *  ,  ,  o  , 

anuof        the  indenture  of  apprenticeship  more  than  forty  days 
after  that  time. 

Tlie  question  turns  upon  the  proper  construction  of 
the  33  G.  3.  c.  54*.  s.  24.,  by  which  it  is  enacted,  **  that 
no  person  who  shall  be  an  apprentice  bound  by  in- 
denture to  any  person  who  did  come  into  or  shall  reside 
in  any  parish,  township,  or  place  under  the  authority  of 
this  act,  and  not  aftermards  having  gained  a  legal  settle^ 
ment  in  such  parish^  township,  or  place,  shall  gain  or  be 
adjudged  to  have  any  settlement  in  such  parish,  town- 
ship, or  place,  by  reason  of  such  apprenticeship  or 
binding;  but  all  such  apprentices  shall  have  their 
settlements  in  such  parish,  township,  or  place,  as  if  they 
had  not  been  bound ;  any  act  or  acts  of  parliament  to 
the  contrary  notwithstanding."  These  words  are  copied 
nearly  verbatim  from  12  Ann.  5/a/.  1.  c.  18.  5. 2.,  which 
act  has  received  a  judicial  construction  in  the  case  of 
Rex  V.  Hinckley  {a\  by  which  case  we  think  we  are 
bound. 

That  case  differs  from  the  present  in  one  circum- 
stance only,  viz.  that  in  that  case  the  pauper  having 
been  bound  to  a  certificated  man,  was  afterwards  as- 
signed to  another  person  in  the  same  parish  who  was 
under  no  disability;  whereas  here  the  pauper  continued 
with  the  original  master  after  his  certificate  was  dis- 
charged. But  the  reasons  given  by  Lord  Kenyan^  in 
delivering  the  judgment  of  the  Court,  which  was  evi- 
dently much  considered,  apply  to  the  present  case  as 

(a)  4r.fi.  371. 

much 
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moch  as  to  that,  and  we  cannot  decide  in  this  case  that        1832. 
the  pauper  gained  a  settlement  without  over-ruling  Rex      _^   „ 
V.  Hinckley  (a).  against 

•^  ^    '  The  Inhabit- 

The  words  of  the  statute  are  plain ;  that  an  apprentice        ants  of 

LXXDS. 

bound  to  a  man  who  did  come  into  or  shall  reside  in  a 
parish  under  a  certificate,  and  not  q/ierwards  having 
gained  a  settlement,  shall  not  by  such  apprenticeship  or 
binding  gain  a  settlement  in  that  parish,  but  shall  be  as 
if  he  had  not  been  bound.  Now  the  words  ^^  not  after- 
wards having  gained  a  settlement,"  are  grammatically  to 
be  referred  to  the  preceding  words  **  come  into  or  re- 
side," and  manifestly  point  to  the  situation  of  the  master 
at  the  time  of  the  binding.  If  the  master  be  residing 
under  the  certificate  at  the  time  of  the  binding,  no 
settlement  can  by  possibility  be  acquired  by  the  ap- 
prentice in  the  certificated  parish,  notwithstanding  a 
subsequent  removal  of  the  master's  disability;  but  it 
is  otherwise  if  the  binding  is  after  the  discharge  of 
the  certificate,  where  the  master  has  gained  a  settle- 
ment in  the  certificated  parish.  Lord  Kenyon  says, 
''  it  is  necessary  that  the  binding  should  be  such  as 
would  be  capable  of  conferring  a  settlement  by  service 
under  the  original  master  in  that  place,  otherwise  no 
settlement  can  be  gained  there  by  virtue  thereof;  for  the 
legislature  intended  that  no  act  whatever  of  this  sort 
done  by  a  certificated  man,  should  help  to  bind  the 
parish."  Here,  according  to  this  opinion,  the  binding 
was  not,  at  the  time  it  took  place,  such  as  would  be 
capable  of  conferring  a  settlement,  nor  could  any  sub- 
sequent circumstances  make  the  binding  more  efficacious, 
whatever  effect  they  might  have  on  the  service:   the 

(a)  4  r.  22.  371. 

conse- 
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18S2,        consequence  is,  that  the  pauper  remained  as  if  he  had 
not  been  bound,  and  gained  no  settlement  in  Hortoiu 
The  case  of  Ivinghoe  t.  Stonebridge  {a)  was  pressed  in 


The  Kino 


ThalDlMbil-* 

ants  of  argument,  but  in  that  case  the  serrioe  expired  before  the 
passing  of  the  statute  of  Anncj  and  besides,  the  original 
binding  was  not  to  a  certificated  person,  and  was  firee 
from  all  objection. 

The  case  of  Rex  v.  5i^.  Peter^s,  Derby  {b)  was  also 
pressed.  It  is  sufficient  to  say,  that  in  that  case  the 
present  question  was  not  presented  to  the  Court,  but  it 
was  decided  without  argument,  on  the  sole  point,  whether 
one  certificate  was  discharged  by  the  granting  of  another ; 
and  the  case  was  also  prior  to  Rex  t.  Hinckley  {c). 

Neither  does  our  opinion  militate  against  the  case  of 
Rex  V.  Nacton  ({{),  decided  in  Easter  term  last ;  for  that 
case  proceeded  entirely  on  the  ground  that  the  master 
never  did  reside  under  the  certificate,  but  came  into  the 
parish  in  a  condition  to  obtain  a  settlement 

Upon  the  whole  we  are  of  opinion  that  the  case  of 
Rex  V.  Hinckley  must  govern  the  present  decision,  and 
that  the  order  of  sessions  must  be  affirmed. 

Order  of  sessions  affirmed. 

(a)  1  Str.  265.  (6)  1  T.  R.  218. 

(c)  4  T.  R.  371.  (d)  3  P.  j-  Ad.  5^. 
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Godson  against  Sanctuary.  ^^"^^u 

A  CTION  on  the  case  against  the  defendant  as  shaiff  A  fieri  fadas  ^</<^^/  -  ^ 
of  Sussexy  for  a  false  return  of  nulla  bona  to  a  writ  on  a  judgment  ^'^-'.^6 
of  fi.  feuj  issued  at  the  suit  of  the  plaintiff  against  the  under  a  warrant 
goods  and  chattels  of  one  -4.  Weller.     Plea,  not  guilty.  Ld  AriSwiff 
At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  Middlesex  ^  ^^^^ 
attings  after  Trinity  term  1832,  the  jury  found  a  verdict  ^^^"  *®  . 
for  the  plaintiff  for  170/.  10s.,  subject  to  the  opinion  of  '^^^  of  August, 

this  Court  on  the  following  case :  *—  nune  ten  days 

On  the  12th  oi  August  1830,  a  judgment  was  signed  Ontheisthof 

«  . ,        -     -        ^  -        «    ,  October  foUow- 

on  a  warrant  ot  attorney  (dated  the  4th  of  the  same  iog.aboutnoon, 
month)  by  the  plaintiff  against  A.  Weller^  and  on  the  issued'agdMt 
same  day  a  fieri  facias  was  issued  thereupon,  directed  to  under  whW?*' 
the  defendant  as  sheriff  of  Sussex,   indorsed  to   levy  J^ew"  declared 

'  «^    a  bankrupt : 

170Z.  10&,  besides,  &c.,  and  was  delivered  to  the  defend-      H«'<^>  fi"*> 

that  the  seizure 

ant  to  be  executed;  and  he  issued  his  warrant,  in  pur-  of  the  goods  by 

the  sheriff  was 

suance  of  which  the  sheriff's  officer,  shortly  before  eleven  a  sufficient  ex- 
o'clock  in  the  forenoon  of  the  13th  of  August,  entered  levying,  within 
the  premises  of  Weller  and  took  possession  of  his  goods.  of*tboM°wo^ 
He  remained  ten  or  twelve  days,  holding  such  pos-  ^"(i**^*^*!^ 
session,  and  then  sold  under  the  writ  sufficient  of  such  '•8i';««>ndly, 

'  that  more  than 

fifoods  to  raise  the  above  sum  of  170/.  IO5.,  pounda^^e  two  calendar 

^  »   r  "©     months  had 

and  expenses,  and  received  the  amount.  elapsedbetween 

the  execution 

On  the  ISth  of  October  1830,  about  twelve  or  one  and  the  issuing 
o'clock  in  the  afternoon,  a  commission  of  bankrupt  issued  sion ;  thirdly, 

that  although 
the  execution 
issued  on  a  judgment  entered  up  in  pursuance  of  a  warrant  of  attorney*  yet,  hairing  been 
executed  more  than  two  months  before  the  issuing  of  the  commission,  it  was  protected 
bj  «.  81.,  and  not  taken  out  of  that  section  by  the  proviso  in  s,  108.  Semble,  that  that 
proriso  only  applies  to  executions  executed  within  two  calendar  months  before  the  issuing 
or.c<»>mi«oD.  ^j^^    ^-^^     ^^ 

agunst 
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1832,        against   Weller^  under  which  he  was  duly  found  and 
'        declared  a  bankrupt     The  act  of  bankruptcy  had  been 

Godson  ^  ^  ^ 

against  Committed  some  time  in  June  1830.  The  assignees 
having  indemnified  the  sheriff  the  money  was  paid 
over  to  them,  and  the  defendant  made  his  return  as 
above  stated. 

Hutchinson  for  the  plaintiff.  The  plaintiff,  the  exe- 
cution creditor,  is  entitled  to  recover,  because  his  execu- 
tion was  levied  more  than  two  months  before  the  issuing 
of  the  commission,  and  is  therefore  protected  by  6  G.  4. 
c.  16.  s.  81.,  which  enacts,  *^  that  all  executions  against 
the  goods  and  chattels  of  such  bankrupt,  bonft  fide  exe- 
cuted or  levied  more  than  two  calendar  months  before 
the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  com- 
mitted." It  may  be  said,  first,  that  the  seizure  of  the 
goods  by  the  sheriff  was  not  an  executing  or  levying 
within  the  meaning  of  that  act;  but  when  the  sheriff 
entered  and  seized  the  goods,  the  property  was  divested 
out  of  the  bankrupt  and  vested  in  the  sheriff,  so  that  he 
might  sell,  even  after  he  was  out  of  office,  Clarke  v. 
Withers  (a).  [^Patteson  J.  It  was  held  by  a  great  ma- 
jority of  the  Judges  in  Giles  v.  Graver  (i),  that  the 
property  of  the  goods  seized  in  execution  is  not  out  of 
the  bankrupt  until  sale.]  The  plaintiff  might  have  com- 
pelled the  sheriff  to  sell,  and  was  entitled  to  a  priori^. 
Stead  V.  Gascoigne  (c)  could  not  have  been  decided  as  it 
was  if  that  were  not  the  law.  In  Sadler  v.  Leigh  {d)  the 
point  was  not  taken ;  there  was  no  sale  in  that  case,  and 
if  the  doctrine  to  be  contended  for  on  the  part  of  the 

(a)  2Ld.  Raym.  1072.  (6)  9Bingh,  128. 

(c;  8  Taunt.  527.  {d)  4  Campb.  195. 

defendant 
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defendant  is  right,  the  question  on  the  fraction  of  a  day 
could  not  have  arisen.  IPatteson  J.  As  between  the 
pimntiff  in  the  execution  and  the  sheriff,  the  latter  may 
be  called  upon,  after  seizure,  to  return  the  writ,  though 
the  property  may  not  be  divested  out  of  the  debtor. 
Parke  J.  This  execution  was  founded  on  a  judgment 
entered  up  on  a  warrant  of  attorney.  Does  not  the 
proviso  in  section  108.  prevent  the  plaintiff  from  re- 
ceiving more  than  a  rateable  part  of  his  debt  (a)?] 
Here,  the  plaintiff  is  not  a  party  seeking  a  benefit  under 
the  commission:  he  was  not  within  the  108th  section 
as  a  creditor  who,  at  the  time  of  the  bankruptcy,  had 
security  for  his  debt.  On  this  point  Wymer  v.  Kemble  (6) 
is  an  authority.  There  an  actual  sale  of  the  goods  had 
taken  place  before  the  bankruptcy;  here  it  had  not; 
but  the  seizure  by  the  sheriff  was  two  months  before  the 
commission  issued. 

As  to  the  question,  whether  two  months  had  elapsed 
between  the  levying  of  the  execution  and  the  issuing 
of  the  commission,  the  authorities  establish  that  where 
time  is  to  be  computed  from  an  act  done,  the  day 
on  which  the  act  is  done  is  to  be  included  in  the 
computation.  Rex  v.  Adderlej/  (c),  Casilc  v.  Burditt  {d\ 


1832. 

GontON 

against 

Sakctuaet. 


(a)  By  that  section  it  is  enacted,  <<  That  no  creditor  having  security 
in  bis  debt,  or  having  made  any  attachment  in  London,  or  any  other 
place,  by  virtue  of  any  custom  there  used,  of  the  goods  and  chatteb  of 
tile  bankrupt,  shall  receive  upon  any  such  security  or  attachment  more 
than  a  rateable  part  of  such  debt,  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of  or  lien 
upon  any  part  of  the  property  of  such  bankrupt  before  the  bankruptcy : 
provided  that  no  creditor,  though  for  a  valuable  consideration,  who  shall 
sue  out  execution  upon  any  judgment  obtained  by  default,  confession,  or 
nil  dicil^  sbaU  avaU  himself  of  such  execution  to  the  prejudice  of  other 
6ir  creditors,  bat  shaU  be  paid  rateable  with  such  creditors." 

(ft)  6B.4:  a  479.  (c)  Xhug.  463.  (d)  S  T.  li,  925. 

Vol.  IV.  S  Glas- 
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18S2.        Glassington  v.  Rawlins  (a),  Cowie  v.  Hams  (6);  but  upon 
-  this  point  Ex  parte  Farquhar  (c)  is  decisive.     According 

agamsi  to  these  cascs,  the  two  months  would  not  include  any 
part  of  the  1 3th  of  October.  But  the  fraction  of  a  day 
will  be  noticed  if  necessary,  Thomas  v.  Desanges{d)j 
Sadler  v.  lueigh  (e) ;  and  at  all  events,  more  than  two 
months  had  elapsed  between  eleven  o'clock  of  the  fore- 
noon of  the  ISth  of  August^  and  twelve  o'clock  at  noon 
of  the  ISth  oi  October. 

W.  Clarkson  contra.  It  must  be  conceded,  since  the  case 
of  Giles  y.  Graoer  (g),  that  the  seizure  of  goods  under  a 
fi.  fa.  is  a  sufficient  levying  or  executing  within  the  mean- 
ing of  this  statute;  but,  here,  two  months  had  not  elapsed 
between  the  seizure  and  the  issuing  of  the  commission. 
The  seizure  took  place  on  the  13th  of  August;  the  com- 
mission issued  on  the  13th  of  October.    There  cannot  be 
three  thirteenths  in  two  months,  and  the  day  of  the 
seizure  must  be  excluded.     It  is  true  that  in  Ccfwie  v. 
Harris  {b),  where  a  commission  issued  on  the  14th  of 
May,  Lord  Tenterden  held,  at  Nisi  Prius,  that  a  deal- 
ing on  the  14th  of  March  was  not  invalid  as  being  less 
than  two  calendar  months  before  the  issuing  of  the  com- 
mission, for  he  said  that  both  days  could  not  be  reckoned 
inclusively,  so  as  to  make  March  the  14th  not  *'  more 
than  two  calendar  months"  before  May  the  14th,  the 
date  of  the  commission.     But  that  opinion  is  at  variance 
with  the  decision  of  the  Court  of  King's  Bench  in  Hardy 
v.  Ryle  (A),  which  was  an  action  against  a  justice  for  false 

(o)  3  Eatty  407.  (b)  I  M.  ^  M.  141. 

(c)  1  MofUague  j-  Mac^  7.  (</)  ^B,^A.  566. 

(tf)  4  Campb.  195.  (g)  9  Bmgh.  128. 
(A)  9B.iC  G03. 


. 
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imprisonment;  the  plaintiff  there  was  discharged  from        1832. 
prison  on  the  14th  of  December^  and  the  writ  in  the        ^ 
actipn  issued  on  the  14th  of  June^  and  it  was  held,  that     ^  ogamM 
the  action  was  brought  mihin  six  calendar  months  after 
the  act  committed.     But  assuming  this  point  to  be 
against  the  defendant,  the  plaintiff  is  not  entitled  to  re- 
cover, because  he  was  a  creditor  having  security  for  his 
debt;  and  he,  therefore,  is  to  receive  only  a  rateable 
proportion  of  such  debt.     In  Wymer  v.  Kemble  {a\  there 
was  a  sale  completed  before  the  act  of  bankruptcy. 
Hciley  v.  Buck{J>)  is  in  point:  there  the  goods  were 
seized  before,  but  not  sold  till  after,  the  act  of  bank- 
ruptcy; and  it  was  held  that  the  sheriff  was  not  justified 
in  paying  over  the  money  to  the  execution  creditor,  but 
that  it  belonged  to  the  assignees. 

Hidchinson  in  reply.  The  plaintiff  was  not  a  creditor 
having  security  for  his  debt  at  the  time  of  the  bank- 
ruptcy, for  the  sale  took  place  before  the  commission 
issued.  The  case  is  clearly  within  the  eighty-first  sec- 
tion, and  the  execution  creditor  is  entitled  to  the  pro- 
perty levied  by  seizure  two  months  before  the  issuing  of 
the  commission,  unless  that  right  is  divested  by  sect.  108. 
There  are  no  express  words  taking  away  the  right  given 
by  sect.  81.,  and  that  section  being  clear  and  distinct, 
ought  not  to  be  controlled  by  a  subsequent  one  which  is 
ambiguous. 

DsMM AN  C.  J.  The  question  submitted  to  the  Court 
is,  whether  the  execution  was  levied  more  than  two 
months  before  the  issuing  of  the  commission,  within 

(a)  6J?.4^C.479.  if)  SB.  j-  C.  ISa 
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1832.        the  meaning  of  the   6G.^.   c.  16.  5.81.      We  may 
^  assume  that  the  execution  was  bonSi  fide,  the  contrary 
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against  not  being  imputed.  The  first  point  adverted  to  by  the 
counsel  for  the  plaintiff  has  been  very  properly  aban- 
doned by  the  defendant's  counsel;  for  after  the  deci- 
sions which  have  taken  place  on  the  subject,  it  would 
be  impossible  to  contend  that  the  seizure  by  the  sheriff 
in  this  case  was  not  a  levying  within  the  act  (a). 
Another  question  is,  whether  two  calendar  months 
elapsed  between  the  levying  of  the  execution  and  the 
issuing  of  the  commission.  The  language  of  the  eighty- 
first  section  is,  ^^  that  all  executions  bona  fide  executed 
or  levied  more  than  two  calendar  months  before  the 
issuing  of  the  commission,  shall  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy."  Now,  if  there  had 
been  no  authority  whatever  on  the  subject,  it  seems  to 
me,  that  we  should  be  compelled  by  this  section  to 
ascertain  with  precision  the  time  when  the  two  things 
took  place :  first,  the  time  at  which  the  execution  was 
levied,  and  secondly,  the  time  at  which  the  commission 
issued.  Here,  there  can  be  no  doubt  that  more  than 
two  calendar  months  did  elapse  between  those  two 
proceedings.  The  authorities  which  have  been  cited 
to  this  effect  are  decisive.  Ex  parte  Farquhar{c)  is 
precisely  in  point.  There,  on  a  petition  by  mortgagees 
praying  for  a  sale,  it  appeared  that  one  of  the  mort- 
gages was  executed  on  the  18th  oi  February  1826;  that 
the  commission  issued  on  the  18th  of  April  follow- 
ing; and  that  an  act  of  bankruptcy  was  committed 
before  or  on  the  18th  of  February  1826.  The  Vioe- 
Chancellor  held,  that  the  two  calendar  months  expired 

(a)  See  Wray  ▼.  Lord  Egremoni,  Antd,  122. 

(6)  1  Af.  j-  J/.  141.  (c)  1  M(na.  i  if.  7. 

on 
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on  the  17th  of  April;  on  the  principle  that,  where  the        1832. 
computation  of  time  was  to  be  from  an  act  done,  the  day        ""~"" 
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on  which  such  act  was  done  was  to  be  included,  and  his  againu 
judgment  was  afterwards  confirmed  by  Lord  Chancellor 
Lyndkurst.  Now  that  is  an  express  authority  on  the 
point  in  question;  and  consequently,  this  execution  is 
protected  by  section  81.,  unless  it  comes  within  the 
proviso  at  the  end  of  section  108.  I  am  of  opinion  that 
section  81.  having  in  such  very  distinct  and  general 
terms  protected  all  executions  bona  fide  executed  or 
levied  more  than  two  months  before  the  issuing  of  the 
commission,  the  words  of  section  108.  are  not  sufficiently 
explicit  to  divest  the  execution  creditor  of  the  right  pre- 
viously given  by  section  81.  The  words  of  the  108th 
section  are  very  large,  so  as  to  make  it  almost  necessary 
to  impose  some  limitation  on  their  meaning.  There 
would  be  great  difficulty  in  contending,  nor  has  it  been 
insisted  on  the  part  of  the  defendant,  that  all  acts  of 
bankruptcy  at  any  former  period  should  over-ride  exe- 
cutions of  this  sort.  I  think  that  section  108.  does  not 
so  &r  control  section  81.,  as  to  prevent  its  clear  and 
distinct  words  from  operating  in  a  case  of  this  descrip- 
tion; I  am  therefore  of  opinion  that  the  execution 
creditor,  having  levied  his  execution  more  than  two 
months  before  the  issuing  of  the  commission,  is  entitled 
to  the  proceeds  of  the  goods,  and  consequently  that 
the  sheriff  made  a  false  return,  and  that  the  plaintiff  is 
entitled  to  recover. 

Parke  J.  I  am  of  the  same  opinion.  The  facts  of 
the  case  are  shortly  these :  the  plaintiff,  who  was  credi- 
tor on  a  judgment  entered  up  on  a  warrant  of  attorney, 
issued  a  fi.  fa.,  and  the  sheriff,  by  eleven  o'clock  of  the 
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18S2.        ISth  of  August  J  seized  the  goods  of  the  bankrapt,  but 
did  not  sell  until  some  time  afterwards^  and  between 
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agaxMt        twelve  and  one  o'clock  of  the  13th  of  October  the  com- 
mission of  bankrupt  issued.     The  question  is,  whether 
the  assignees  or  the  execution  creditor  are  entitled  to 
the  money  produced  by  the  sale  of  the  goods.    The 
first  point  is  (supposing  this  to  be  a  case  within  sect.  81.), 
whether  the  execution  was   executed  or  levied  more 
than  two  calendar  months  before  the  issuing  of  the 
commission.   Now,  first,  as  to  the  meaning  of  the  words 
executed  or  levied^  that  has  been  settled  by  numerous 
decisions,  on  the  construction  of  the  21  c7ar.  1.  c.\9. 
s.  9.,  (where  the  words  used^  are  ^^  served  and  executed,") 
which  establish,  that  as  soon  as  the  sheriff  seizes  the 
goods,  the  execution  is  executed.     The  same  construc- 
tion must  be  put  upon  the  words  ^^  executed  or  levied" 
in  this  statute,  and  therefore  supposing  the  plaintiff  to 
be  entitled  to  the  benefit  of  section  81.,  his  execution 
was  executed  or  levied  by  eleven  o'clock  of  the  forenoon 
of  the  13th  of  August*    The  next  question  is,  whether 
the  commission  was  issued  more  than  two  calendar 
months  from  that  time.   Now,  if  the  day  of  the  act  done 
is  to  be  taken  into  consideration,  as  it  should  be,  ac- 
cording to  the  argument  adopted  by  the  Master  of  the 
Rolls  in  Lester  v.  Garland  {a\   as  applicable  to  that 
case,  where  the  plaintiff  is  privy  to  the  act,  then  the 
day  of  the  seizure  in  this  case  must  be  reckoned  as 
one,  and,  consequently,  if  the  commission  issued  at  any 
time  on  the  13th  of  August^  it  issued  more  than  two 
calendar  months  after  the  execution.     Upon  this  point 
Ex  parte  Farquhar  (6),  adjudged  first  by  the  Vice-Chan- 

(o)  15  Vn.  248.  (&}  1  Mont,  i  Mac.  7. 
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cellor  Sir  J.  Leach^  and  afterwards  by  Lord  Lyndhurst^        1832. 
is  decisive.    Substituting  for  "  two  calendar  months**  the 
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words  **  one  day  before  the  issuing  of  the  commission,'*  o^njr 
the  case  will  be  clear.  As  the  13th  of  August  would  be 
one  day  before,  anytime  on  the  14th  o(  August  would  be 
more  than  one  day.  Besides,  if  here  the  fraction  of  a  day 
be  taken  into  account,  (as  it  may  be,)  it  would  appear  that 
more  than  two  calendar  months  had  elapsed  between 
the  Ume  of  the  seizure  and  the  issuing  of  the  commis- 
sion, that  is,  between  eleven  o'clock  of  the  forenoon  of 
the  13th  of  August,  and  twelve  o'clock  of  the  13th  of 
October,  because  sixty-one  complete  days,  which  are 
the  two  calendar  months,  would  have  elapsed  by  eleven 
o^dock  of  the  13th  of  October,  and  the  commission  did 
not  issue  till  twelve  or  one  o'clock  of  the  afternoon  of 
that  day.  Making  the  computation  either  way,  the 
commission  issued  more  than  two  calendar  months  after 
seizore,  which  is  sufficient  to  entitle  a  creditor  to  a  pre- 
ference under  this  clause. 

The  next  question  is,  what  is  the  effect  of  sect.  108.? 
It  appears  to  me  that  section  8 1 .  applies  to  all  execu- 
tions levied  more  than  two  months  before  the  issuing  of 
the  commission,  whether  founded  on  judgments  after 
verdict  or  on  judgments  by  default  or  confession,  the 
words  of  that  section  being  general,  and  not  in  any  way 
limited  or  qualified ;  and  that  the  1 08th  section  applies 
only  to  executions  on  judgments  by  default  or  con- 
fession, or  nil  dicit,  where  the  seizure  has  taken  place 
within  the  two  calendar  months  before  the  issuing  of 
the  commission.  That  construction  will  reconcile  the 
two  sections  of  the  act.  The  108th  section,  however 
obscure  in  its  terms  originally,  has  now  received  a 
judicial  construction  which  makes  it  tolerably  clean 
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18S2.  The  creditor  who  has  issued  execution  on  a  judgment 
"  '  after  verdict,  thou;;h  within  the  two  months,  is  entitled 
againu  to  a  preference  if  the  seizure  was  before  an  act  of  bank- 
ruptcy; but  where  the  judgment  is  by  default  or  con- 
fession, then,  to  entitle  the  creditor  to  a  preference, 
there  must  have  been  a  sale  as  well  as  a  seizure  (a). 

Taunton  J.  I  am  of  the  same  opinion.  There  is 
abundance  of  authority  to  shew  that  the  law  will  advert 
to  the  fraction  of  a  day;  and  that  being  so,  the  only 
question  is,  whether  more  than  two  calendar  months  did 
not  elapse  between  eleven  o'clock  of  the  1 3th  of  August 
and  twelve  at  noon  of  the  ISth  of  October.  Now  Liord 
Holti  in  an  anonymous  case  in  1  Salh  44*.  (i),  says 
that  it  has  been  adjudged  (c),  that  if  one  be  bom  the 
1st  of  Februmy  at  eleven  at  night,  and  the  last  of 
January  in  the  21st  year  of  his  age  at  one  of  the  clock 
in  the  morning  he  makes  his  will  of  lands,  and  dies,  it 
is  a  good  will,  for  he  was  then  of  age.  Then,  if  he 
become  of  age  on  the  31st  of  January^  he  of  course 
must  be  above  the  age  of  twenty-one  on  the  1st  of 
February.  It  follows  by  analogy,  therefore,  that  more 
than  two  calendar  months  had  elapsed  at  the  time  when 
this  commission  issued. 

The  next  question  is,  whether  the  execution,  notwith- 
standing the  proviso  of  the  108th  section,  be  within 
the  protection  of  the  81st  The  language  of  that 
section  is  very  general,  and  applies  to  all  executions 
whatever,  executed  two  months  before  the  issuing  of  the 

(a)  See  irjfmer  ▼.  Jiembie,  6  B,  ^  C  479.     Notley  ▼.  Buck,  8  B.  i 
C  160.     Also  Crosfidd  v.  Stafdey,  ant^,  87. 

(fr)  Reported,  2  Ld,  Raj/m.  1096.  as  FUshugh  v.  Denwnstotu 
(c)  Herbert  v.  Torball,  ITeb.  589.     Sid,  162. 
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commission.      This  execution,  therefore,  is  within   its        1832. 
protection,  unless  it  is  expressly  taken  out  of  it  by  section 

Godson 

108.  That  section  appears  to  me  to  apply  to  exe-  againtt 
cations  issued  within  two  calendar  months,  or,  in  other 
words,  to  such  executions  as  are  not  protected  by  section 
81.;  and  if  that  be  so,  it  is  unnecessary  to  consider  the 
cases  in  which  a  judicial  construction  has  been  put  upon 
section  108.  If  that  section  were  not  limited  by  the  eighty- 
first,  there  would  be  no  period  of  limitation  whatever;  an 
execution  issued  on  a  judgment  founded  on  a  warrant  of 
attorney,  would  be  liable  to  be  disturbed  at  the  distance 
of  many  months,  or  even  years,  by  an  act  of  bankruptcy. 
It  appears  to  me  that  the  eighty-first  section  was  in- 
tended to  interpose  a  sort  of  statutable  regulation,  and 
to  establish  that  where  the  two  months  had  not  begun, 
the  execution  should,  in  all  cases  whatever,  be  protected. 
I  am  of  opinion,  therefore,  that  the  sherifi*  made  a  false 
return,  and  that  the  plaintiflT  is  entided  to  recover. 

Patteson  J.  I  am  of  the  same  opinion.  There  are 
three  questions:  first,  whether,  by  the  seizure  of  the 
bankrupt's  goods,  the  execution  can  be  said  to  have  been 
executed  or  levied ;  secondly,  if  so,  whether  or  not  the 
two  calendar  months  had  elapsed  between  the  ISth  of 
August  and  the  ISth  of  October :  and,  thirdly,  whether 
section  108.  applies  to  this  case.  The  first  point  has 
been  abandoned  on  the  argument  for  the  defendant, 
on  the  supposition  that  it  was  adjudged  in  Giles  v. 
Grcfoer{a)\  but  the  point  there  decided  was,  that  by 
seizure  under  an  execution,  the  property  was  not  di- 
vested out  of  the  defendant  in  the  execution.     It  was 

(a)  9  Bin^h.  128. 

there 
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1832.       there  pressed  very  much  in  argument,  that  by  a  seizure 
of  the  (roods,  an  execution  was  always  considered  exe^ 

GODSOM  . 

againsi  cutcd  within  the  meaning  of  the  21  Jac.  1.  c  19.  s.  9., 
and  consequently  that  the  property  in  the  goods  was 
thereby  divested  out  of  the  debtor.  But  although  it  was 
admitted  that  ever  since  that  statute  the  law  had  been, 
that  by  seizure  the  execution  was  executed,  the  conse- 
quence attempted  to  be  deduced  from  it,  that  as  soon  as 
the  seizure  took  place  the  property  was  divested  out  of 
the  debtor,  was  denied.  I  think  that  never  was  the 
law*  At  all  events,  if  it  ever  was  so  held,  the  contrary 
was  decided  in  Giles  v.  Grover  (a). 

As  to  the  second  question,  I  entirely  agree  with  my 
Lord,  that  if  there  had  been  no  decision  on  the  point, 
the  language  of  the  act  requires  that  the  precise  time 
when  the  execution  was  executed,  and  the  precise  time 
at  which  the  commission  was  issued,  must  be  ascer- 
tained ;  and  the  case  of  Ex  parte  Farquhar  (Jb)  is  quite 
decisive,  that  more  than  two  months  had  elapsed  in 
the  present  case,  between  the  Idth  of  August  and  the 
13th  of  October. 

With  respect  to  the  third  question  it  is  sufficient  to 
say  that  sect  108.  in  my  judgment  does  not  apply  to 
any  case  protected  by  sect  81.,  and  that  makes  it  un- 
necessary to  consider  the  propriety  of  the  decisions 
which  have  taken  place  on  sect.  108.,  which  I  believe 
has  given  occasion,  within  a  few  years,  to  more  litigation 
than  any  section  in  any  act  of  parliament  ever  did. 

Judgment  for  the  plaintiS 

(a)  8  Bmgh.  128.  (ft)  1  Mont.  {•  Mac^  7. 
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Doyle  against  Powell. 

A  SSUMPSIT  on  a  policy  of  insurance  upon  goods  Goods  and 

and  freight  by  the  ship  Triton^  at  and  from  Liverpool  insured  at  and 
to  Monte  Video  and  Buenos  Ayres  if  open,  or  her  final  vo^a^^TvuL 
port  of  discharge  in  the  Biver  Plate^  (with  liberty  to  wait  "/^^f??^o, 
two  months  at  Monte  Video  if  needfiil,)  at  a  premium  of  ^^  ^'"p'! 
five  guineas  per  cent.,  to  return  2/.  per  cent,  for  risk  discharge  in 

**  *^  ^  ihe  Eioer  Plate, 

ending  at  Monie  Video  on  arrival.     The  declaration  with  liberty  to 

wait  two  monthfl 

averred  a  total  loss  by  the  perils  of  the  seas.  At  the  at  Mmte  Video 
trial  before  Lord  Tenterden  C.  J.,  at  the  Middlesex  premium  of  Sto 
sittings  after  Trinify  term  1831,  the  jury  found  a  verdict  ^"!1u>^nni 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  ritktn^ng*at^ 
the  fiJlowuig  case :  —  ^^xP^T 

The  plaintiff  was  master  and  owner  of  the  ship  Triton.  ^^  ^"^ 

J^  '^  '    on  the  2d  of 

and  being  about  to  proceed  upon  the  voyage  after  men-  ji«gust  at 
tioned,  caused  the  policy  in  question  to  be  effected,  which  was  then 
The  plaintiff  sailed  on  board  the  Triton  from  Liverpool  an  enemy's 
for  Monte  Video  and  Buenos  Ayres,  with  a  cargo,  (con-  ^^i,  ^[^ng 
sisting  partly  of  goods  of  his  own,)  on  the  7th  of  May  ^^^^Jf^^g 
1828.     The  vessel  arrived  on  the  2d  of  August  at  Monie  Cockade  did 

^  not  cease  till 

VideOm  at  which  time  there  was  a  war  between  the  th«  4th  of  Oc- 

tober.     The 

ffovemment  of  the  Brazils  and  that  of  Buenos  Ayres,  ▼««el  "ft®'- 

^  ^  wards  sailed  for 

and  a  blockading  squadron  of  the  Brazilian  government  Buemt  Ayre$, 

.    and  was  lost : 

was  Stationed  off  Monte  Video,  between  that  port  and  Held,  that  the 

......  risk  was  at  an 

Buenos  Ayres,  to  prevent  vessels  sailing  up  the  river  to  end  as  soon  as 

Buenos  Ayres ;  but  negotiaticms  were  pending,  and  a  ,|^dtwo 

peace  was  shortly  expected.    The  plaintiff  having  dis-  ]Sb^F«». 

charged  part  of  his  cargo  at  Monte  Video,  and  taken  in  ;;°^Jj^.|^;; 

ballast  and  some  goods  for  Buenos  Ayres,  took  a  con-  JJ^^J^J^***^ 

venient  ^.  ^^^  ^  ]^^^  ^^ 
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1832.  Venient  position  for  sailing,  and  was  ready  to  sail  for 
Buenos  Ayres  on  the  28  th  of  September^  and  would  have 

^ainu  proceeded  thither,  but  that  he  was  prevented  as  after 
mentioned.  Intelligence  arrived  at  Monte  Video  on  the 
12th  oi  September  J  that  peace  had  been  made;  but  peace 
was  not  ratified  until  the  30th  of  September^  and  in- 
telligence of  that  event  was  received  at  Monte  Video 
on  the  4th  of  October,  on  which  day  the  blockade  was 
raised,  and  until  that  day,  the  squadron  remained  off 
Monte  Video,  and  no  vessels  with  cargoes  were  allowed 
to  clear  out  for  Buenos  Ayres.  Those  vessels  which  did 
sail  were  in  ballast,  and  were  cleared  out  for  Valparaiso. 
On  the  2d  of  October,  notices  were  stuck  up  at  the  Mole 
Head  and  at  the  custom-house,  that  no  vessels  should 
leave  Monte  Video  for  Buenos  Ayres  without  the  pay- 
ment of  certain  duties,  as  well  upon  the  goods  on  board, 
as  upon  the  goods  landed,  and  from  ten  to  fifteen  days 
was  the  period  fixed  for  such  payment.  The  master 
(the  plaintiff),  on  the  2d  of  October,  applied  to  the 
consignees  of  his  ship,  as  well  as  to  other  persons  on 
shore,  to  pay  the  duties  on  his  cargo,  but  without 
effect.  On  the  5th  of  October  the  plaintiff,  taking  ad- 
vantage of  a  fog,  clandestinely  sailed  from  Monie  Video 
for  Buenos  Ayres  without  having  paid  the  duties:  he 
arrived  in  the  outer  roads  on  the  6th  of  October,  and, 
on  the  following  day,  in  the  inner  roads,  where  the 
vessel  was  sunk  with  the  goods  insured  on  board. 
The  defendant  paid  into  Court  2  per  cent  as  a  return 
of  premium  for  risk  ending  at  Monte  Video.  The 
question  for  the  opinion  of  the  Court  was, .  whether, 
under  the  terms  of  the  policy,  the  risk  was  determined 
by  the  stay  of  the  plaintiff  for  more  than  two  months  at 
Monte  Video  ?     If  the  Court  should  be  of  opinion  that 

it 
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it  was,  then  a  nonsuit  was  to  be  entered ;  if  otherwise,  a        1832. 
verdict  for  the  plaintiff  for  such  sum  as  an  arbitrator        

DOYLS 

should  award.  agahut 

The  case  was  argued  during  the  present  term. 

Kelly  for  the  plaintiff.     The  risk  was  not  determined 
by  the  stay  of  the  ship  at  Monte  Video  (though  for 
more  than  two  months),  under  the  very  peculiar  cir- 
cumstances of  this  case.     The  waiting  having  been  oc- 
casioned by  the  blockade,  was  not  one  contemplated 
by  the  policy  in  limiting  the   specified  time   to  two 
months.     The  instrument  must  be  construed  so  as  to 
carry  into  effect  tlie  intention  of  the  parties.     Giving 
the  construction  contended  for  by  the  defendant,  will 
have  the  effect  of  determining  the  risk,  under  what- 
ever circumstances  the  staying  longer  than  two  months 
occurred.     The  intention  of  the  parties,  when  they  in- 
troduced into  the  policy  the  liberty  to  stay  two  months, 
was  to  substitute  that  express  stipulation  for  the  one 
which  the  law  would  otherwise  imply;  that  the  vessel 
should  not  wait  more  than  a  reasonable  time.     If  there 
had  been  no  express  liberty  to  stay  two  months  reserved 
by  the  policy,  but  a  mere  liberty  to  touch,  and  the 
vessel,  having  arrived  at  Monte  Video^  had  been  detained 
by  a  superior  force  for  a  considerable  period,  that  would 
not  have  determined  the  risk ;  and  if  not,  why  should 
the  express  reservation  of  a  liberty  to  stay  two  months 
have  that  effect  ? 

Maule  contra.  The  policy  must  undoubtedly  be  con- 
strued so  as  to  give  effect  to  the  intention  of  the  parties, 
but  that  intention  (collected  from  the  language  of  the 
instrument)  was,  that  the  risk  should  determine  as  soom 

as 
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18S2.  as  the  vessel  had  remained  two  months  at  Monie  Video. 
The  voyage  described  in  the  policy  is  "  firom  Liverpool 

agahut  to  MofUe  Video  and  Buenos  Ayres  if  open,  or  her  final 
port  of  discharge  in  the  river  Platen  with  liber^  to  wait 
two  months  at  Monte  Videoj  if  needful/'  The  words 
if  need/id  are  construed  by  the  plaintiff  to  mean  **  if  the 
blockade  continues;"  but  that  is  not  (heir  meaning* 
If  the  vessel  had  been  at  liberty  to  stay  a  reasonable 
time,  that  would  have  imported  a  liberty  to  stay  as 
long  as  there  was  a  detention  by  embargo.  The  vessel 
was  not  under  restraint  at  Monte  Video.  She  might 
have  gone  from  thence,  though  not  to  Buenos  Ayres* 
This  case  is  something  like  Bratxme  v.  V^ine  (a).  There 
the  ship  was  insured  **  from  London  to  any  port  or 
ports  in  the  Bix>er  Plate,  until  her  arrival  at  her  last 
port  of  discharge  in  the  River  Plate g^*  and  the  master, 
intending  to  discharge  her  cargo  at  Buenos  Ayres,  passed 
Maldonadof  but  hearing  that  Buenos  Ayres  was  then  in 
the  hands  of  the  enemy,  he  went  to  Monte  Video,  with 
intent  to  make  a  complete  discharge  there  if  the  market 
were  suitable:  he  discharged  a  part,  but  not  findii^ 
the  market  there  so  favourable  as  he  expected,  he  had 
not  abandoned  his  original  intention  of  going  to  Buenos 
Ayres,  if  it  should  aflerwards  be  practicable;  while, 
however,  he  was  still  discharging  part  of  his  cargo  at 
Monte  Video,  Buenos  Ayres  continuing  in  the  enemy's 
hands,  a  loss  happened  by  a  peril  of  the  sea.  It  was  held 
that  the  voyage  ended  at  Monte  Video,  The  effect  of  the 
leave  to  stay  is  in  this  case  to  put  an  end  to  the  policy  at 
the  end  of  two  months.  It  is  in  the  nature  of  a  warranty 
that  the  vessel  shall  not  stay  more  than  two  months.  Now 

(o)   13J^</,285. 

a  war- 
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a  warranty  to  sail  on  or  before  a  particular  day  is  not        1832. 
fiilfiUed  if  the  ship  does  not  completely  unmoor  on  that 

Tjotlk 

day,  though  she  then  has  her  cargo  on  board,  and  is  jagahut 
quite  ready  to  sail,  and  is  only  prevented  doing  so  by 
stress  of  weather,  Nelson  v.  Salvador  (a).  The  delay  here 
was  the  cause  of  loss.  Where  a  ship,  being  disabled 
by  perils  of  the  sea,  put  into  port  to  repair,  and  the 
master  was  obliged  to  sell  part  of  the  goods  to  defray 
the  expenses,  that  was  held,  (in  an  action  on  a  policy 
on  the  goods,)  not  to  be  a  loss  by  the  perils  of  the  sea, 
though  they  were  the  remote  cause  of  it;  the  proximate 
cause  being  the  want  of  funds  to  pay  for  the  repairs, 
Powell  V.  Gudgeon  (6),  Sarqty  v.  Hobson  {c).  If  it  be 
hdd  that  the  underwriters  are  liable  on  the  policy  as 
long  as  Buenos  Ayres  was  closed,  they  will  be  liable  to  a 
greater  risk  than  the  parties  intended. 

KeOjf  in  reply.  The  words,  ^^  with  liberty  to  stay 
two  months  at  Monte  Video,*  is  not  a  warranty  that 
the  vessel  shall  not  stay  there  longer  than  that  time. 
In  Brawn  y.  Vigne  {d)  Monte  Video  was,  at  the  time  of 
the  loss,  the  port  of  discharge.  Here  Buenos  Ayres' was 
the  port  of  discharge  at  the  time  of  the  loss. 

Cur.  adv.  vuU. 

Denman  C.  J.  on  a  subsequent  day  in  the  term 
delivered  the  judgment  of  the  Court  The  only  ques- 
tion in  this  case  is,  what  is  the  meaning  of  the  words, 
**with  liberty  to  wait  two  months  at  Monte  Video  if 
needful."  To  decide  that,  we  must  consider  what  the 
e&ct  would  be  if  those  words  were  omitted.     The 


(a)  1  Jf.  4'lf.309.  (6)  SU.  i  S.  431. 

(c)  SP.  4-  C.  7.  (d)  12  Eati,  S89. 
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18S2.  vessel  might  have  sailed  to  Motile  Video,  and  have 
discharged  her  cargo  there,  without  going  to  Buenos 

against  AyreSf  and  in  that  case  there  would  have  been  a  re- 
turn of  2  per  cent,  premium,  in  consequence  of  the  risk 
having  ended  at  Monte  Video ,-  or  if,  on  her  arrival  at 
Monie  Video,  Biienos  Ayres  had  been  open,  she  might 
have  sailed  to  that  port.  If,  however,  that  port  was  not 
open,  but  under  blockade,  she  would  not  have  been  at 
liberty  to  wait  at  Monte  Video  till  the  blockade  was  over^ 
The  clause  in  question  enables  the  vessel  to  remain  at 
Monte  Video  for  two  months.  It  seems  to  have  been  the 
intention,  that  if  the  blockade  had  ended  sooner,  she 
should  proceed  to  Buenos  Ayres ;  but  at  all  events,  she 
could  not  stay  longer  than  two  months  at  Monte  Video ; 
though,  if  she  had  sailed  at  the  end  of  two  months,  she 
would  have  been  protected  by  the  policy.  No  other 
construction  can  be  put  upon  this  policy,  framed  as  it  is. 
In  order  to  construe  it  as  required  by  the  assured,  words 
must  be  introduced,  and  it  must  be  read  as  if  the  liberty 
was  to  stay  two  months  or  longer ;  but  the  latter  words 
not  being  in  the  policy,  we  think  that  the  vessel  was  at 
liberty  to  stay  two  months  and  no  longer  at  Monte  Video,- 
and  she  having  staid  longer,  the  risk  was  determined  at 
the  end  of  the  two  months,  and  the  underwriters  are 
discharged. 

Judgment  for  the  defendants 
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1832. 


The  Duke  of  Newcastle  against  The  Hundred  Tuaday, 

or  Broxtowe. 


T*HIS  was  an  action  on  the  statute  7  &  8  G.  4.  c.  31.,  In  an  action  on 

to  recover  damages  for  the  felonious  demolition  in  c.3i.  against 

part  of  KotiingJiam  Castle^  by  persons  unlawfully,  riot-  i?.,  for  the 

ously,  and  tumultuously  assembled.     Plea,  the  general  molltion^of" 

issue.     At  the  trial  before  Vattghan  B.,  at  the  Summer  ^^gj""* 

assizes  for  Nottingham^  two  questions  were  made :  first,  "^^J**® 

whether  Nottingham  Castle  was  within  the  hundred  of  ^""<*  *"  «^>- 

dence  certain 

Broxtowe  ;  and,  secondly,  assuming  it  to  be  so,  on  what  ordm  made  by 

tbe  justices  at 

principle  the  compensation  given  by  the  statute  was  to  the  quarter 

,  11-1  sessions  for  the 

be  calculated.  county,  in 

Upon  the  first  point,  the  plaintiff  gave  in  evidence  was  described 

letters  patent  of  the  8  Jac.  1.,  whereby  that  king  granted  "u^.^N^ 

to  E.  Ferrers  and  F.  Phelps^  inter  alia,  the  dove-house  P/o^^ J^"f  «n7«» 

■^  '  that  thejusucea 

who  made  those 
orders  were  resiants  in  the  county  :  Held,  tliat  the  orders  were  admissible  as  eridence  of 
repotationy  for  that  the  justices,  from  the  nature  of  their  office,  must  be  presumed  cognisant 
of  tbe  subject. 

It  was  proved  by  other  evidence,  that  for  nearly  two  centuries  the  castle  of  JV.  had  been 
itputed  to  be  within  the  hundred  of  B, 

Tbe  defendants  attempted  to  prove  that  the  town  of  A^.  had  been  from  the  earliest 
period  separated  from  any  jurisdiction  of,  or  connection  with  the  adjoining  hundreds,  and 
Hor  that  purpose  gave  in  evidence  an  extract  from  Domesday  Book,  in  which  the  town  was 
mentioned  prcrious  to  the  enumeration  or  description  of  the  hundreds  in  the  county,  and 
various  presentments  during  the  reigns  of  Ed,  1.,  Ed.  3.,  and  Hen*  6.,  by  the  jurors  of  the 
town  of  i^T.,  of  deaths  within  the  castle  and  its  precincts ;  and  they  produced  a  charter  of 
Ben.  6.,  whereby  the  town  of  N.  was  made  a  county  of  itself,  and  the  castle  was  specially 
excepted. 

The  Judge,  after  recapitulating  all  the  evidence,  told  the  jury  that  the  excepting  of  the 
castle  when  the  town  was  made  a  county,  did  not  shew  in  what  hundred  the  castle  originally 
was;  that  the  evidence  of  reputation  given  by  the  plaintiff  was  entitled  to  great  weight,  and 
that  when  things  bad  gone  on  for  two  centuries  in  one  uniform  course,  it  was  reasonable  to 
infer  that  that  course  bad  prevailed  from  the  earliest  period,  unless  the  evidence  to  the  con> 
trary  vras  certain.  It  being  objected  that  by  this  summing  up  too  much  weight  was  given 
to  modern  repnution,  and  too  little  to  the  ancient  documents :  Held,  that  the  direction  waa 
proper. 

Semble,  that  in  assessing  compensation  for  the  demolition  of  a  dwelling-house  under 
7  &  8  (7.  4.  c.  31.,  the  jury  ought  to  consider  what  sum  will  be  necessary  to  repair  the  injuiy 
and  replace  the  building  in  the  state  it  was  in  when  the  outrage  was  committed ;  and  not 
whether  the  plaintiff  was  likely  to  make  it  his  residence,  or  whether  it  was  suitable  t%n 
nid.  roidence.  /^^  y  y^    -, 

Vol.  IV.  T  close,  ^ 
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1832.        close,  the  brewhouse,  and  the  site,  ground,  and  found- 
_  """^       ation  of  the  castle  mills,  described  as  theretofore  being 

The  Duke  of  ^  ,  ^ 

NxwcASTLK  part  of  the  possessions  of  the  castle  of  Nottingham ; 
The  Hundred  Secondly,  a  grant  of  the  18th  o^  February,  20jac.l^ 
whereby  that  king  granted  to  Francis  Earl  of  Rutland^ 
inter  alia,  the  castle  of  Nottingham,  and  the  site,  circuit, 
ambit,  and  precinct  thereof,  and  the  close  called  Daoe^ 
cott  Close  in  Nottingham  Park,  and  a  meadow  called 
King's  Meadow,  lying  in  or  near  the  liberties  or  pre- 
cincts of  the  town  of  Nottingham  s  all  which  were  de- 
scribed in  the  grant  as  parcel  of  the  lands  and  posses- 
sions belonging  to  the  king  in  right  of  his  crown  of 
England.  The  plaintiff  then  put  in  a  series  of  docu- 
ments, among  which  were  the  following :  — An  extract 
from  the  Hundred  Rolls  taken  by  special  commission  in 
the  third  year  oi  Ed,  1.  One  of  the  articles  of  enquiry 
was  of  purprestures  made  upon  the  king,  and  by  whom 
made,  and  under  the  head  of  *^  Wapentake  of  Brokci^ 
stowe  "  was  this  finding :  That  the  Lord  Henry,  father  of 
the  Lord  King  Edward,  made  a  certain  weir  across  the 
river  Trent,  which  had  laid  under  water  the  meadow  of 
the  lord  the  king  under  the  castle  of  Nottingham^  and 
the  meadow  of  the  prior  of  Lenton.  The  land-tax  as- 
sessments under  the  ^  W.  S^  M.  c.  1.,  and  office  copies 
of  duplicates  of  the  assessments  under  the  same  from  the 
year  1693  to  1744*:  in  these  the  castle  and  brewhonse 
yard  had  been  included  as  parts  of  Broxtowe  hundred. 
Entries  in  a  book  of  orders  made  at  the  quarter  sessions 
in  April  and  October  1654,  and  January  and  April  1655 : 
in  these  it  was  stated,  that  the  castle  and  brewhouse 
were  in  the  hundred  of  Broxtowe,  and  the  inhabitants 
of  the  hundred  were  thereby  ordered  to  maintain  certain 
poor  people  living  under  the  castle  and  at  the  brew- 
house,  who  had  been  previously  relieved  out  of  the 

general 
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general  county  stock.     The  first  two  orders  gave  as  a        18S2. 
reason  for  their  having  been  so  relieved,  that  the  brew-       ' 

t  J  1  /•  ,     ,  .  ^  The  Duke  of 

boose  and  yard  were  not  formerly  known  to  be  of  any     Nxwcastlk 
particular  parish,  but  that  they  were  then  known  to  be    The^Hundrad 
in  the  wapentake  of  Broxiame^  and  chargeable  there-         »oxtowi. 
with  to  the  relief  of  their  own  poor.     Another  order  of 
the  Ist  of  January  1660  was  also  given  in  evidence, 
to  shew  that  on  occasion  of  a  robbery  of  A.  R.  in  Noi* 
tingham  Park^  the  justices,   with   the   consent  of  the 
grand  jury,  &c.  to  save  the  expense  of  an  action,  or- 
dered the  money  to  be  levied  on  the  hundred  of  Brox^ 
towe,  and  paid  to  the  person  robbed.     It  was  contended 
that  these  orders  were  not  admissible  as  judgments  of 
the  Court  of  quarter  sessions,  because  the  justices  had 
no  authority jto  make  them ;  nor  as  evidence  of  reputation, 
because  it  was  not  proved  that  the  justices  resided  in  the 
county,  or  had  any  peculiar  knowledge  on  the  subject- 
matter  ;  and,  further,  because  it  appeared  from  the  orders 
themselves,  that  at  the  time  when  they  were  made,  it 
had  been  matter  of  dispute  whether  the  brewhouse  yard 
was  within  the  hundred  or  not.     The  learned  Judge 
thought  they  were  admissible  as  evidence  of  reputation. 
Evidence  was  then  given  of  the  call  of  a  constable  for 
**  brewhouse  yard,"  since  1696,  among  the  constables 
hf  Broxtcnoe  hundred ;  and  that  it  had  been  included 
among  the  townships  in  the  hundred  in  the  county  rate 
of  1818,  and  in  orders  of  sessions  made  for  payments 
of  sums  as  compensation  for  injuries  done,  pursuant  to 
the  Stat  9  6. 1.  c.  22.  and  7  &  8  G.  4.  c  81. 

The  defendants  attempted  to  shew  that  this  was  the 
first  occasion  (unless  those  mentioned  in  the  orders  of 
sessions  about  the  time  of  the  commonwealth  were  to  be 
taken  as  proved)  in  which  any  direct  charge  had  been 
■lade  on  the  hundred  in  respect  of  the  castle  or  its  pr&- 

T  2  cincts; 
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18S2.  dncts ;  and  for  this  purpose  they  gave  evidenoCf  that  the 
ij^P^j^  ^  town  of  Nottingham^  beiog  an  ancient  royal  burgh,  had 
Mkwcastlm  fjroja  the  earliest  period  been  always  free  from  any  juris- 
The  Himdred  diction  of  or  Connection  with  the  adjoining  hundreds ; 
and  they  produced  an  extract  from  Domesday  Book, 
in  which  there  was  a  distinct  entry  of  the  town  of  Not' 
tingham  previous  to  the  enumeration  or  description  of 
the  hundreds  in  the  county,  but  no  mention  was  made 
of  the  castle.  They  then  proved  that  there  had  been 
distinct  juries  for,  and  distinct  amerciaments  upon  the 
town  and  the  several  hundreds  at  various  iters  (assizes) 
during  the  reigns  of  Ed.  1.,  Ed.  S^  and  Hen.  6. ;  and  in 
order  to  shew  the  connection  of  the  castle  with  the  town 
rather  than  with  any  adjoining  hundred,  they  gave  evi- 
dence of  presentments  during  those  reigns  by  the  jurors 
of  the  taoM  of  Nottingham  as  to  deaths  at  the  castle,  and 
at  the  king's  mill  in  the  precincts  of  the  castle ;  and 
after  producing  various  documents  to  shew  the  posses- 
sion of  the  castle  by  the  crown  from  the  earliest  period 
of  legal  memory  to  the  reign  of  Hen.  6.,  they  put  in  a 
charter  of  the  twenty-seventh  year  of  that  king,  by  which 
the  town  of  Nottingham  was  declared  to  be  a  county  of 
itself,  apart  from  the  county  of  Nottingham^  but  the  castle 
was  specially  excepted. 

As  to  the  value  of  the  building,  the  plaintiff  called 
one  witness,  who  stated  that  the  cost  of  restoring  the 
castle  would  be  31,280/.  The  defendants  called  Mr. 
Henry  Woody  a  Nottingham  architect,  Mr.  Nicholson^  a 
builder  of  Southwellj  and  Mr.  William  Cidnttj  a  London 
builder.  Mr.  Wood  had  made  estimates  of  the  damage  on 
three  principles ;  the  first,  taking  the  net  rental  which 
appeared  in  evidence  to  be  171/.  per  annum,  and  which, 
at  thirty  years'  purchase,  would  amount  to  5 ISO/.  The 
next  was  made  with  reference  to  the  sale  of  the  mate- 
rials, 
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rialS)  which  he  estimated  at  5081/.;  and  the  last  cal-        18S2. 

culation  proceeded  on  the  principle  of  restoration,  which  _^ 

he  thought  could  be  done  for  15,386/.     Mr.  Nicholson  Newcahlx 

concurred  in  this  latter  estimate.     Mr.  Cubitt  estimated  The  Hundred 

of  BftOZTOWI. 

the  price  of  restoration  at  21,000/. 

The  defendants  proved  also,  that  the  castle  of  Not" 
tingham  had  not  been  occupied  by  the  piaintiiF  or  any 
former  owner  for  more  than  a  century;  that  it  had 
become  unfit  for  the  residence  of  the  plaintiff's  family 
by  reason  of  several  steam-engines  having  of  late  years 
been  erected  near  it,  and  of  the  plaintiff  himself  having 
sold  ground  immediately  adjoining  to  it,  and  having  let 
portions  of  the  park  on  building  leases.  The  castle  itself 
had  been  divided  into  two  dwelling-houses,  which  to- 
gether let  at  the  net  rent  above  stated. 

The  counsel  for  the  defendants,  in  his  address  to  the 
jury,  contended,  first,  tliat  the  documentary  evidence  of 
the  connection  of  the  castle  with  the  town,  and  of  the 
independence  of  the  town  of  any  hundred,  were  entitled 
to  much  greater  weight  than  the  evidence  of  reput- 
ation given  by  the  plaintiff;  and,  secondly,  upon  the 
question  of  damages,  that  the  true  principle  of  com- 
pensation was,  taking  the  net  annual  rent  to  be  the 
criterion  of  the  annual  value,  to  give  a  reasonable  num- 
ber of  years'  purchase  on  that  value. 

The  learned  Judge  directed  the  jury,  first,  to  find  for 
the  plaintiff  if  they  thought  upon  the  evidence  that  tlie 
casde  was  locally  situate  within  the  hundred  of  Brox^ 
Unxf  and  he  recapitulated  all  the  evidence,  and  observed, 
upon  the  charter  of  Hen.  6.,  that  leaving  the  castle  in 
the  county  of  Nottingham^  when  the  town  was  made  a 
county  of  itself  did  not  shew  in  what  hundred  the  castle 
originally  was,  and  that  the  orders  of  sessions  and  the 

T  3  land- 
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18S2.       land-tax  duplicates 'were  entitled  to  great  weight,  as 

■""""^       shewing  that,  in  point  of  reputation,  the  castle  had,  for 

NxwcASTLs     two  centuries,  been  considered  part  of  the  hundred;  and 

agnittst 

The  Hundred  he  added  that,  when  things  for  a  great  length  of  time  had 
gone  in  a  certain  course,  it  was  reasonable  to  infer  that 
they  had  always  done  so,  unless  the  evidence  to  the 
contrary  were  certain.  The  question  of  damages  he  left 
generally  to  the  jury.  They  found  for  the  plaintifl^  da- 
mages 21,000/.     In  the  early  part  of  the  term 

Wilde  Serjt.  moved  for  a  new  trial.  The  orders  of 
session  were  not  admissible  even  as  evidence  of  re- 
putation, because  it  was  not  shewn  that  the  justices  by 
whom  they  were  made  were  resident  in  the  county,  or 
had  any  peculiar  knowledge  as  to  the  question  whether 
the  castle  and  its  precincts  were  within  any  particular 
district  or  division  of  the  county ;  and  in  one  of  those 
orders  it  expressly  appears  to  have  been  matter  of 
controversy  at  a  former  period  whether  the  brewhouae 
yard  were  or  were  not  formerly  within  the  hundred 
of  Broxtowe.  The  learned  Judge  did  not  present  the 
case  to  the  jury  as  he  ought  to  have  done,  for  he 
gave  too  great  weight  to  the  evidence  of  modern  usage 
and  reputation,  and  too  little  to  the  ancient  doco- 
ments  produced  on  the  part  of  the  defendants.  The 
damages  were  excessive.  The  stat.  7  &  8  G.  4.  c.  31. 
5.2.  entitles  the  party  damnified  to  full  compensadoo. 
The  learned  Judge  ought  to  have  stated  to  the  jury  the 
principle  upon  which  that  compensation  ought  to  be 
calculated.  They  assessed  the  damages  on  the  principle 
that  the  plaintiff*  was  entitled  to  have  the  castle  rebuilt. 
Now  that  may  be  properly  applied  to  buildings  used  by 
the  owner  for  the  purposes  of  habitation ;  but  NoUin^ 

hm 
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Aam  Castle  had  not  for  a  century  been  so  used  by  its        1832. 
owner.     It  was  not  an  ancient  possession  of  the  family        """"^ 

•^      The  Duke  of 

of  the  present  duke,  nor  granted  to  them  by  the  crown,      NxwcAnu 
but  purchased  between  1660  and  1680  from  the  Earl  of  The'^undnd 
RuUand :  and  the  plaintiff  had  clearly  no  intention  of   ^     ^^^^"^^ 
living  in  it,  for  he  had  granted  the  land  adjoining  upon 
building  leases.     The  rental  is  the  proper  criterion  of 
the  annual  value  of  a  building ;  and  the  compensation 
to  which  the  plaintiff  was   entitled  was   a  reasonable 
number  of  years'  purchase  upon  the  rental  actually  pro- 
duced by  the  castle. 

Cur.  adv*  vuU. 

Parke  J.  now  delivered  the  judgment  of  the  Court. 

In  this  case,  my  Brothers  Taunton  and  Patteson  and 
myself  before  whom  the  motion  for  a  new  trial  was 
made  (my  Lord  Chief  Justice  not  having  at  that  time 
taken  his  seat  on  the  Bench),  are  of  opinion  that  no  rule 
should  be  granted. 

The  first  objection  was,  that  certain  orders  of  ses- 
sions, in  number  five,  and  made  between  the  years 
1654  and  1660,  each  inclusive,  were  improperly  received 
in  evidence. 

These  documents  were  admitted,  not  as  orders  upon 
matters  over  which  the  magistrates  had  jurisdiction,  but 
as  evidence  of  reputation ;  and  in  that  point  of  view  we 
are  of  opinion  that  they  were  admissible.  Four  of  them 
contain  an  express  statement,  the  fifth  an  implied  one^ 
that  the  castle  (or  the  brewhouse,  or  the  park  of  Not^ 
tingham  which  belong  to  it)  is  within  the  wapentake  or 
hundred  of  Broxtawe :  the  statement  is  made  by  the 
justices  of  the  peace,  assembled  in  sessions,  who,  though 
they  were  not  proved  to  be  resiants  in  the  county  or 
hundred,  must,  from  the  nature  and  character  of  their 

T  4?  offices 
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1832.        offices  alone,  be  presumed  to  have  sufficient  acquaint- 
""^        ance  with  the  subject  to  which  their  declarations  relate ; 

The  Duke  of  '' 

NxwcASTLs     and  the  objection  cannot  prevail,  that  they  were  made 

agcUnsi 

The  Hundred  after  a  controversy  upon  that  subject  had  arisen,  because 
there  appears  to  have  been  no  dispute  upon  the  par- 
ticular question  whether  the  castle  and  its  precincts  were 
in  the  hundred  of  Broxtcnte  or  not«  These  statements, 
therefore,  fall  within  the  established  rule  as  to  the  ad- 
mission of  evidence  of  reputation. 

The  second  objection  was,  that   the  learned  Judge 
did  not  present  the  question  to  the  jury  in  the  manner 
in  which  he  ought  to  have  done;  not  that  he  misin- 
structed  them  in  point  of  law,  but  that,  in  observing 
upon  the  facts,    he  ascribed   too  great  weight  to  the 
evidence  of  modern  usage   and   reputation,   and   par- 
ticularly to  the  above-mentioned  orders,  and  too  little 
to  the  ancient  documents  produced  on  the  part  of  the 
defendants.      But  we    must    receive   with   very  great 
caution  objections  of  this  nature ;  for  if  we  were  to  yield 
to  them  on  all  occasions  in  which  we  might  disagree 
with  some  observation  made  on  particular  parts  of  the 
evidence,  upon  which  it  is  the  province  of  the  jury  to 
decide,  we  should  seldom  have  any  case  which  involved 
many  facts  brought  to  a  termination.     It  is  only  in  those 
cases  in  which  we  are  satisfied  that  the  jury  have  been 
led  to  a  wrong  conclusion  that  we  ought  to  interfere; 
and  we  cannot  possibly  say  that  they  have  been  induced 
to  form  a  wrong  conclusion  in  this.     Without  meaning 
to  say  that  the  learned  Judge  was  wrong  in  attaching 
great  weight  to  these  particular  documents,  we  all  agree 
that  the  general  scope  of  his  observations  upon  the  evi- 
dence was  perfectly  correct     We  understand  him  to 
have  said,  in  substance,  that  as  by  the  usage  and  reput- 
ation 
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ation  for  nearly  two  centuries,  the  castle  and  its  pre-        1832. 
cincts  had  been  considered  as  being:  within  the  hundred.    _    _  , 

°  '     The  Duke  of 

it  ought  to  be  inferred  that  they  were  legally  so,  unless     Nkwcamub 
the  ancient  documents  clearly  and  satisfactorily  proved    The  Hundred 
that  they  were  not     This  is  only  an  example  of  the 
principle  which  is  applicable  to  all  rights  of  way  and 
common,  to  tolls,  to  moduses,  in  short,  to  all  prescriptive 
and  ancient  rights,  customs,  exemptions,  and  obligations : 
in  all  which  long  usage  should  always  be  referred, .  if 
possible,  to  a  legal  origin ;  and  it  is  only  by  the  constant 
practical  application  of  this  principle  that  much  valuable 
property  and  many  important  rights  and  privileges  are 
preserved. 

In  adapting  this  principle  to  the  present  case,  there 
being  strong  and   uniform  evidence  of  modern  usage 
since  the  middle  of  the  seventeenth  century,  the  only 
question  is,  whether  the  older  documents  clearly  shew 
that  this  usage  is  wrong,  and  that  the  castle  and  its  pre- 
cincts could  not  have  been  within  the  hundred  at  the 
time  of  the  first  institution  of  that  division  ?    Now  these 
documents  prove,  that  from  an  early  date,  viz.  at  the 
time  of  Domesday,  there  was  a  borough  of  NoUing' 
ham :  that  the  borough  in  later  periods  had  a  jury  dis- 
tinct from  that  of  the  hundred;  one  of  them  in  the 
3  Ed.  3.  tends  to  shew  that  the  castle  was  within  the 
jurisdiction  of  that  jury ;   and  the  charter   of  Hen.  6. 
may  be  considered  as  demonstrating,  that  at  the  time 
of  the  erection  of  the  borough  into  a  county  of  itself 
the  castle  did,  for  some  purposes  at  least,  form  a  part 
of  the  borough,   for   the  borough   is  made  a  county 
with  the  exception  of  the  casde.     But  admitting  this, 
what  reason  is  there,  why  the  castle,  though  being  in 
the  borough  for  some  purposes,  might  not  also  be  a  part 

of 
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18S2.        of  the  hundred?  for  as  a  borough  may  include  a  part 
of  two  counties  (the   city  of  Oxford  and   borough  of 

He  JJuke  of 

Newcastle  Tamworth  for  example),  why  may  it  not  comprise  part 
The  Hundred  of  a  hundred,  or  part  of  two  or  more  hundreds  ?  and 
may  we  not  also  reconcile  the  exclusion  of  the  castle 
from  the  new  county,  on  the  supposition  that  it  had 
originally  belonged  to  the  hundred  ?  We  do  not  think 
that  any  of  these  documents  are  so  clearly  inconsistent 
with  the  long  usage  and  reputation  in  modern  times  as 
to  prevent  a  jury  from  drawing  the  usual  inference,  that 
what  has  existed  so  long  has  existed  from  the  earliest 
period  necessary  to  give  it  validity. 

It  remains  to  consider  the  third  objection,  that  the 
damages  are  excessive.  This  question  is  peculiarly  for 
the  consideration  of  a  jury,  and  nothing  has  been  said  to 
induce  us  to  think  that  they  have  proceeded  on  an 
erroneous  principle  of  calculation:  certainly,  if  that 
principle  had  been  pQrsued  which  was  contended  for  by 
the  learned  counsel  who  moved  for  the  rule,  it  would 
have  been  so ;  for  the  jury  would  have  done  wrong  to 
take  into  their  consideration,  whether  the  castle  was  an 
ancient  possession  of  the  noble  family  of  the  plaintiff  or 
not,  whether  the  plaintiff  was  likely  to  reside  there,  and 
whether  the  neighbourhood  was  suitable  to  such  a  resi- 
dence. The  true  question  is,  what  sum  of  money  will 
repair  the  injury  done  by  the  mob?  what  will  replace  the 
house  in  the  situation  and  state  in  which  it  was  at  the 
time  of  the  outrage  committed,  as  nearly  as  practicable  ? 
There  seems  every  reason  to  believe  that  the  jury  have 
acted  on  this  principle;  and  if  so,  they  have  done 
rightly.  At  any  rate,  it  is  impossible  for  us  to  say  they 
have  done  wrong. 

Rule  refused. 
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1882. 


Doe  dem.  The  Rev.  Edward  Cooper  against 
The  Rev.  Heneage  Finch  and  Others. 

EJECTMENT.    At  the  tr?al  before  Lord  Tenter-  Eitatetwere  /^, ;-**/.. v. 
Mttled  to  cer-  /lULy^tJs, 

den  C.J.f  at  the  Middlesex  sittings   after  Hilary  tain  uses,  wiu^^//''i'^^ 

roDiainder  to 

term  1832,  a  verdict  was  taken  for  the  plamtiff  as  to  the  tnuteet  for 
premises  comprised  in  the  deed  of  settlement  next  men-  nue  porUons 
tioned,  subject  to  the  opinion  of  this  Court  upon  the  mS^^ 
followiDgcase:-  ^^^T^ 

By  indentures  of  lease  and  release  and  settlement,  "^  other  sonj 

^  ^   lucoetuTelj  of 

bearing  date  the  2d  and  Sd  of  July  1708,  Thomas  Alien  ^^  ^^^^  "> 

tail  male,  ro- 

conveyed  to  Edward  Noell  and  JTiomas  Baamey  and  mainder  to  hit 

bein  and 

their  heirs,  the  manor  or  lordship  of  Bibbesworth^  other-  anignsforerer. 

wise  Finchleyj  in  Middlesex^  and  other  hereditaments  in  came,  bj  Tirtue 

Finchlet/f  to  the  use  of  Allen  ajj^  his  heirs  unUl  the  men^toj^ 

marriage  then  intended  to  take  place  between  him  and  ^*M&t' 

Martha  Noellj  and  afterwards  to  the  use  of  Allen  and  f*^'  who  also 

became  the 

his  assigns  for  his  life;  remainder  to  the  use  of  trustees  rerenionerin 

fee.    He  levied 

daring  the  life  of  AUen  to  preserve  contingent  re-  a  fine  to  his 

own  use  in  feOy 

mainders;  remainder  to  the  use  of  Martha  Noell  and  and  devised  the 

I  •  /•      1        -XT      f      y         •   •    ^  j*t.         p  estates  in  trust 

her  assigns  for  her  life,  for  her  jointure,  and  m  bar  of  for  Thomat,  his 
dower;  remainder  to  the  use  of  other  trustees  for  the  n^, i^l^nder 
term  of  500  years,  upon  the  trusts  declared  in  the  said  ^^^^^^^ 
settlement  for  raising  4000/.  for  portions  for  younger  brother's  son, 

maindera  to  the 
•ODi  of  die  last-mentioned  Thomat  successively  in  tail  male;  remainder  to  the  use  of  E,C* 
in  fee.  Edward  died  without  issue  in  1774.  Thomoif  the  brother,  suiAred  a  reocfwerj  in 
the  same  year,  devised  the  estates  to  Thomas,  his  son,  for  life,  with  remainder  over,  and  died 
in  178a     ThomaSf  the  son,  entered  on  Us  father's  death : 

Held,  that  Edward,  being  the  tenant  in  taU,  possessed  of  the  immediate  estate  of  free- 
hold, was  not  precluded  by  the  term  of  500  years  from  levying  a  fine,  which  worked  a 
discontinuance  of  the  remainders ;  and  that  he  thereupon  acquired  a  tortious  fee,  which  he 
might  devise  as  above  t 

Held  also,  that  the  entry  of  Thomas,  the  nephew  of  Edwardt  on  the  death  of  his  father, 
did  not  remit  him  to  the  reversionaiy  estate  formerly  vetted  in  Edward,       •)  /)  /  /  7 

children; 
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1S32.  children;  remainder  to  the  use  of  the  first  and  other 

""~"  sons  successively  of  the  said  Allen  by  the  said  Martha 

Coom  Abeff,  in  tail  male ;  remainder  to  the  use  of  the  heirs 


Fcica.         and  assigns  of  Allen  for  ever. 

The  marriage  took  place ;  and  there  was  issue  thereof 
two  soos^  Edxard  Allen  and  Thomas  Allen.  Thomas  after- 
wards took  the  additional  surname  of  Greenalgh :  and 
in  1753  he  married  Ann  Edsardsj  upon  which  occasion 
the  4000/.  to  which  he  would  be  entided  on  his  father's 
death  under  the  above-mentioned  setdement,  as  the 
youngest  child  of  his  father's  marriage  with  Martha 
SoeUj  was  setded  on  certain  trusts  in  favour  of  himself 
and  the  said  Ann  Edxards  and  their  childr^  but  no 
lent  of  the  term  of  500  vears  was  ever  made. 


•         ^ — ^      •  ^r 

By  an  order  of  Court  in  the  present  cause,  the  defend* 

ants  were  not  to  set  up  this  term  against  the  plaintiflTs 

tide.  .'     '. 

Martha  Noell  (afterwards  Allen)  died  in  1755,  and 
Thomas  AOen,  the  settlor,  in  April  1764,  whereupon  die 
reversion  in  fee  in  the  said  manor  and  hereditaments 
descended  to  his  eldest  son  Edward  Allen.  In  Jufy 
1 764  Edxard  covenanted  to  levy  a  fine  sur  cognizance 
de  droit  come  ceo,  &c.  to  certain  parUes  and  their  heirs, 
of  the  said  manor,  &c.  to  enure  to  the  use  of  him,  Ed'- 
'soardj  in  fee;  and  the  fine  was  levied  accordingly  in 
Trinity  term,  4  G.  3.,  and  duly  proclaimed. 

Edward  AUen^  in  1773,  devised  the  estates  above  men- 
tioned to  John  Gould  and  Edward  Wynne  and  their 
heirs,  to  the  use  of  the  said  Gould  and  Wynne  and  their 
heirs  during  the  life  of  Thomas  Allen  Greenalgh^  his 
brother,  in  trust  for  the  said  T.  A.  Greenalgh  and  his 
assigns  during  his  life ;  remainder  to  the  use  of  Thomas 
AUen,  son  of  T.  A  Greenalgh^  and  his  assigns,  for  hb 

Ufa- 
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life;  remainder  to  the  trustees  during  the  life  of  the  1832. 
last-mentioned  Thomas  Alletij  to  preserve  contingent  re-  — — — 
mainders ;  remainders  (which  it  is  unnecessary  to  state       Coopkr 

againil 

pardcularly)  to  the  use  of  the  first  and  other  sons  of  Finch. 
the  last-mentioned  Thomas  Allen  successively  in  tail 
male,  and  afterwards  to  the  use  of  the  daughters ;  re- 
mainder to  the  use  of  the  Honourable  Thomas  Noell 
in  fee,  in  case  he  should  be  living  at  the  time  of  the 
failm'e  of  issue  of  the  last-mentioned  Thomas  Allen^  but 
if  he  should  be  then  dead,  to  the  use  of  the  Rev.  Dr. 
Edward  Cooper\\hvoug^  whom  the  lessor  of  the  plaintiff 
claims)  in  fee. 

Edward  Allen  died  in  1774,  without  issue;  and  there- 
upon his  brother,  T  A.  Greenalgh^  entered  upon  the 
s2d  manor  and  hereditaments,  arid  enjoyed  the  same  till 
his  death.  By  lease  and  release  of  the  15th  and  16th  of 
'April  I??*  the  said  T  A,  Greenalgh  conveyed  the  same 
to  Henry  Wilmot  and  his  heirs,  to  the  intent  that  H.  W. 
might  be  tenant  to  the  praecipe  in  a  recovery  to  be  suf- 
fered thereof  as  in  the  said  release  was  mentioned ;  and 
it  was  therein  declared  that  the  recovery  should  enure  to 
the  use  of  T  A.  Greenalgh  in  fee.  A  common  recovery 
was  suffered  accordingly,  in  Easter  term,  14  G.  S. 

r.  AL  Greenalgh^  by  his  will  executed  in  July  1 774, 
devised  the  said  manor  and  hereditaments  to  his  said 
son  Thomas  Allen  and  his  assigns  during  his  life,  with 
divers  remainders  over,  which  failed  of  effect,  and  ulti- 
mately in  fee  to  the  right  heirs  of  Sir  Thomas  Allen, 
grand&ther  of  the  first-mentioned  settlor. 

T.AL  Greenalgh  died  in  1780  without  any  issue  but 
the  said  Thomas  Allen,  who  thereupon  entered  on  the 
said  manor  and  hereditaments,  and  enjoyed  the  same 
till  bis  death,  which  happened  in  1830:  he  never  had 
any  issue;  and  he  survived  the  Honourable  Thomm 

NoeUy 
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I9S2.        JiKk^  mcntiooed  In  rfa»  ^viK  of  fiteirrf  JDcm.     On 
die  (imb  iit  die  'im tiiBiHi  Thomas  JBat^  tbe  de« 

tSBttUSB  <3BteK0l»  bllKL  luVkS!  OOOQlIBBu.  lU  DQSBBSBUXL  CVQT 

Dr.  Eiiaaard  Cooper  died  in  1792,  leaving  die 
of  die  pAMJwwflP  Ilia  l]ar  a^  inr.     Xhe  dpfi»nd«nfs 

fiiniitrri  to  be  ds  rigfac  heiis  air  Sr  Thomas  ABau 
Eidicr  pntjr  wei  go  be  oi  libsty  to  ami  tbe  case  into  e 


ibflSetf  &r  die  ptyTtHT  The  qne^ioii  npoo  which  the 
mmis^  lihBther  Thomas  JBen  Greatalgk  was  able 
to  maifp  anaod  rniant  to  die  pneinpe  in  die  teeawerj 
aulfaed  bjr  bim  in  LTT^  ?  and  die  plaindflT  mntwids 
due  be  wea  not^  inawmirb  ;»  die  dne  pcefibualy  levied 
bj  hia  bnttfaer  .fiimBrrf  tiisoanmuied  die  eitBte  tail  and 
djapiaffrrf  die  nwmnnrfwG^  Grasaal^  diere&re^  had  no 
entfe  which  he  cauid  convev  so  as  to  make  a  tmant  to 
die  pEBope^  bnt  anLy  a  pmwily  by  tonnedon  in  the  re* 
maindar,  on  die  &ihire  of  die  estate  taiL  The  fine  di- 
vested the  immediaie  temaimhsr  in  tail  which  he  had, 
and  fftfanard  acquired  a  base  &e^  which  he  devised;  and 
the  revenionary  fee  was  al»>  in  hinL.  This  view  of  the 
case  is  mrewrtpnt  with  the  law  of  dgmfirinnancc  as  stated 
by  Lord  Caie  in  usiiinniting  on  Littldatg^  secL  592. 

W,  Umfts^  far  the  defendants^  was  here  called  qpon 
by  the  Court  to  state  the  points  on  which  he  relied. 
First,  the  fine  was  not  a  disoontinaance  of  the  estate 
tail,  because  Edmardj  who  levied  it,  was  not  tenant  in 
tail  in  possession,  there  being  a  term  of  500  years  out- 
sunding.  [Parke  J.  That  is  removed  oat  of  the  case 
by  the  order  of  Coart]  It  is  not  set  up  by  way  of  a 
defence  in  the  ejectment ;  but  it  may  be  adverted  to  in 
argaroent,  to  shew  what  was  the  state  of  the  tide  at  the 

time 
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tioie  of  the  fine.     Secondly,  if  the  fine  operated  as  a        18S2. 
discontinuance,    it  discontinued   the   reversion    in   fee        *"""" 

-  ,  -  Doe  dem. 

which  was  in  Edward  AUetij  and  turned  it  to  a  right;    ^   Coopm 
that  reversion  then  was  no  longer  devisable ;  it  did  not        ^mch. 
pass  by  Edwird*s  will ;  and  the  lessor  of  the  plaintiff 
cannot  in  any  d^ree  found  his  title  upon  it 

FaUett.  If  the  first  objection  could  prevail,  scarcely 
any  fine  levied  by  a  tenant  in  tail  would  be  effectual,  for 
such  fines  are  generally  of  old  estates  out  of  which  terms 
of  this  kind  have  been  granted  and  are  subsisting.  Per- 
haps such  a  term  may  not  be  affected  by  the  fine,  or  it 
may  be,  that  the  termor  would  be  entitled  in  equity  to 
have  it  kept  up ;  but  the  fine  still  works  a  discontinuance. 
This  agrees  with  the  distinction  laid  down  in  all  the 
books,  that  where  tenant  in  tail  levies  a  fine,  after  an 
estate  of  freehold  granted,  there  is  no  discontinuance,  but 
otherwise  where  there  is  only  a  term  of  years  outstanding. 
(Umu  Dig,  Discontinuance^  (C)  3.,  citing  Co.  LitU  332  d. 
The  law  on  this  subject  is  collected  in  Cruise  on  Finesj 
p.  192^  193.  2d  ed.,  where  it  is  stated,  that  in  Sqffyn^s 
case  (a\  "  it  was  resolved,  that  although  a  lessee  for  years 
had  not  himself  such  an  estate  as  would  enable  him  to 
levy  a  fine,  yet  it  did  not  therefore  follow  that  his  in- 
terest should  not  be  barred  bv  a  fine  ;  that  a  term  for 
years  was  within  the  statute  4  Hen.  7.  c.  24.,  being  com- 
prehended under  the  word  interest ;  and  as  the  object 
of  that  act  was  to  prevent  strifes  and  debates,  it  would 
not  have  that  efiect,  if  its  operation  did  not  extend  to 
long  terms  of  years  which  are  now  so  common."  The 
dottrine  on  this  head  is  further  explained  and  com- 

(a)  5  l?g>.  124.     CVo.  Jac,  60. 

mented 
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1832.  mented  upon  in  Iseham  v.  Marris{a)  and  Dighton  y. 
*  ~  Greenvil  (ft),  also  cited  by  Mr.  Cruise  in  the  passage  above 
CoopxE       referred  to  {c) :   Reynolds  v.  Jones  (d)  is  an   additional 

ogainti 

FiNca.  authority  on  the  same  point  There  have  been  questions 
as  between  the  termor  and  the  person  levying  a  fine* 
with  respect  to  the  operation  of  such  fine  upon  the  term ; 
but  it  has  never  been  suggested  that  the  fine,  levied  by 
a  tenant  in  tail,  was  prevented  by  such  term  from  taking 
effect  upon  the  estate  tail. 

As  to  the  second  point,  it  seems  to  be  assumed,  on 
the  other  side,  that  the  lessor  of  the  plaintiff  founds  his 
title  wholly  on  the  reversionary  fee  which  was  in  Edward 
Allen  before  the  levying  of  the  fine.  But  this  is  a  mis- 
take. The  fine  levied  by  Edward  gave  him  a  new  estate 
in  fee,  which  displaced  the  remainders,  and  could,  itself, 
only  be  divested  by  an  action  in  formedon  brought  by 
the  remainder-man  on  the  failure  of  issue  in  tail  of  the 
party  levying  the  fine.  It  is  like  the  case  of  a  disseisin 
under  the  old  law.  On  the  death  of  Edward^  Thomas^ 
the  brother,  might  have  brought  his  real  action ;  but  he 
suffered  five  years  to  elapse  after  his  right  accrued 
without  doing  so.  With  regard  to  the  operation  of  a 
fine,  as  working  a  discontinuance  and  giving  a  new 
estate.  Doe  dem.  Odiame  v.  Whitehead  {e)  is  a  leading 
authority.  If,  indeed,  at  the  time  of  levying  the  fine^ 
Edward  had  had  the  immediate  reversion  in  him,  the 
effect  of  the  fine  would  have  been  to  bring  that  reversion 
into  possession ;  but  here  there  was  a  remainder  inter- 
posed, namely,  the  remainder  in  tail  to  Thomas  the 
brother.     Edward  then  acquired  an  estate  which  was 

(a)  Cro.  Car.  lia  {b)  2  Vent.  329. 

(c)  And  5  Cruise  Dig.  185,  186.  (d)  2  Sim.  ^  St.  206. 

(e)  2  Burr.  704. 

defeasible, 
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defeasible,  but  was  not  defeated  within  the  proper  time;        1832. 
having  the  fee,  he  devised  it  with  remainder,  ultimately,        " 

Doe  denu 

to  Dr.  Cooper ,-  and  upon  the  determination  of  the  other        Coopxa 
estates  limited  by  the  will,  the  heir  of  Dr.  Cooper  became        Fimcb. 
entided  to  the  estate  in  fee  created  by  the  fine.     The 
Court  will  not  presume,   in  favour  of  the  defendants' 
claim,  that  a  formedon  was  brought  by  Thomas,  the 
brother,  within  five  years  of  Edward^s  death. 

W.  Hayes  for  the  defendants.  First,  the  fine  did  not 
work  a  discontinuance.  The  original  settlement,  under 
which  both  these  parties  claim,  created  a  term  of  500 
years,  which  is  admitted  to  have  been  still  subsisting  in 
1764,  when  the  fine  was  levied.  Now  a  fine,  to  operate 
as  a  discontinuance,  must  be  levied  by  a  tenant  in  tail 
not  merely  seised,  but  having  actual  corporeal  possession. 
[Taunion  J.  Is  there  any  authority  for  saying  that  there 
most  be  a  possession,  as  contradistinguished  from  seisin 
of  the  freehold  ?  There  have  been  many  cases  where 
the  question  was,  whether  a  prior  term  was  barred  by  a 
fine,  but  in  which,  according  to  this  argument,  such  a 
point  need  not  have  arisen,  since  the  term  would  have 
rendered  the  fine  invalid.]  It  is  only  contended  here 
that  such  fine  could  not  have  a  tortious  operation,  by 
creating  a  new  and  wrongful  fee,  while  the  possession 
continued  in  the  termors.  In  Doe  dem.  Maddock  v. 
lAfnes  (a),  a  party  who  had  assigned  a  term  in  lands 
upon  certain  trusts,  afterwards,  and  during  the  term, 
made  a  feoffment  of  the  same  lands ;  and  it  was  held 
that  soch  feoffment  did  not  destroy  the  term  and  give 
a  fee  by  disseisin,  being  made  without  the  consent  of  the 

(a)  oB,^C.  388. 

Vol.  IV,  U  trustees, 
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18S2.  trustees,  and  they  being  at  the  time  entitled  to  actual 
""^^  possession  under  the  assic^nment.  If  the  feofl&nent  did 
Cooraft  not  work  a  disseisin  in  that  case,  the  fine  does  not  create 
FiHca.  A  discontinuance  in  this:  there  is  no  substantial  dis- 
tinction. The  clear,  undisputed  possession  in  this  case 
was  in  the  termors :  the  tenant  in  tail  was  such  tenants 
expectant  only  on  the  determination  of  the  500  years ; 
the  termors  had  the  immediate  right ;  and  during  the 
500  years  the  subsequent  estates  limited  by  the  settle- 
ment, were,  in  the  view  of  this  Court,  and  with  re- 
ference to  the  immediate  enjoyment,  merely  equitable. 
iTaunton  J.  In  Doe  dem.  Maddock  v.  Lynes  (a),  the  at- 
tempt was  to  destroy  a  term  assigned  in  trust  for  certain 
purposes,  without  the  assent  or  knowledge  of  the  trus- 
tees. If  the  feoffment  had  been  made  by  the  trustees 
themselves,  and  not  by  the  cestuy  que  trust  behind  their 
backs,  the  Court  might  have  come  to  a  different  con- 
clusion.] The  present  case  differs  from  that,  because 
here  the  term  was  not  created  by  the  party  afterwards 
wishing  to  destroy  it,  but  was  a  prior  term,  forming  part  of 
the  inheritance  transmitted  by  the  original  settlor,  and  of 
which  the  estate  tail  itself  was  part.  It  was  admitted  by 
Mr.  Preston  in  Doe  dem.  Maddock  v.  Lynes  {b),  that  if 
the  term  continued,  the  termor's  possession  was  the  pos- 
session of  the  reversioner :  so  here,  the  possession  of  the 
termors  for  500  years  was  a  lawful  possession  of  the 
whole  inheritance,  parcelled  out  as  it  was  by  the  settle- 
ment into  a  number  of  particular  estates  to  the  uses 
there  specified.  No  actual  entry  was  necessary  by  the 
termors,  because,  the  limitation  of  the  term  being  by 
way  of  use,  it  was  executed  in  possession  at  the  moment 

(a)  9  A  4  C.  588.  (b)  Ibid.  39B. 

of 
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of  executing  the  conveyance.     It  must  be  assumed  on        1832. 
the  other  side,  that  the  fine  operated  adversely  to  the        

.  .  Dosdera. 

termors:  to  operate  as  a  discontmuance,  it  must  have  Cooper 
displaced  the  term.  It  is  impossible  to  acquire  a  new  i^cm. 
reversion  expectant  on  an  old  term  :  the  termor  must  be 
dispossessed,  'Freeman  v.  Barnes  {a).  In  that  case  it  was 
held  that  the  term  was  divested,  there  being  proof  of  an 
intention  to  dispossess  the  lessee  in  trust :  and  it  being 
objected  that  such  a  decision  would  prevent  a  man  who 
purchased  land  by  fine,  from  keeping  on  foot  mortgages 
and  leases,  which  it  is  often  convenient  to  do,  *'  the 
Chief  Justice  declared  his  opioion  that  in  that  case  the 
fine  should  not  bar,  there  not  being  any  intention  of 
the  parties  to  that  purpose."  Discontinuance  is,  in  its 
nature,  a  wrongful  act;  a  tortious  passing  of  the  fee 
simple;  Lilt.  599.  612.  614. :  the  argument  then  on  the 
other  side  must  be,  that  the  fee  simple  was  so  wrong- 
fully passed  by  force  of  the  fine,  while  at  the  same  time 
a  rightful  possession  continued  in  the  termors ;  which  is 
a  contradiction.  ^Taunton  J.  Is  there  any  case  to  shew 
that  a  party,  to  create  a  discontinuance,  must  be  in 
actual  possession  of  the  land  ?]  He  must  be  in  such 
possession  as  would  enable  him  to  make  a  feofiment  with 
livery  of  seisin.  There  could  not  be  a  tortious  aaiuisition 
of  a  new  fee  (which  is  the  effect  of  a  discontinuance), 
while  the  old  title  continued.  Here  the  termors  were 
in  possession  under  the  old  term  down  to  the  time  of 
bringing  this  ejectment.  They  had,  if  not  the  actual^ 
the  constructive  possession  ;  as  was  said  by  Bayley  J.  in 
Doe  dem.  Maddock  v.  Lynes  (6),  "  The  trustees  were 
entitled  to  the  actual  possession,  and  we  must  therefore 

(a)  1  r«ifr.55.8a  (&)  3p.4c.405. 

U  2  presume 
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18S2.        presume  that  they  had  it."     Edward  Allen  in  this  case 
was  tenant  in  tail  in  remainder,  expectant  on  the  term 

Bob  dem. 

CooriK  of  years,  and  consequently  had  no  title  to  the  posses- 
FiMCH.  sion.  This  is  clear  from  Lilt.  s.  GO.,  and  Lord  Cokt^s 
commentary  on  that  section,  Co.  Lilt.  49.  a.  Now  a 
tenant  in  tail,  to  discontinue  by  fine,  must  have  the  actual, 
and  also  the  lawful  possession  of  the  land,  Co.  LitL 
833.  b.j  Briscot  v.  Chamberlain  (a).  [Parke  J.  You  con- 
tend that  Edward  Allen  was  tenant  in  tail  in  remainder, 
when  he  levied  the  fine.]  He  was ;  and  not  in  posses- 
sion in  the  sense  contemplated  by  the  books.  And  if  a 
new  fee  was  acquired  here  by  the  fine,  it  must  have 
ransacked  the  whole  inheritance :  the  tenant  in  posses- 
sion must  have  been  ousted :  as  Bayley  J.  smd  in  Boe 
dem.  Truscott  v.  Elliott  (i),  there  can  be  no  ouster  of  a 
mere  reversion.  And,  on  the  other  hand,  it  has  been 
already  observed,  that  the  term  of  500  years  was  not 
one  created  by  the  tenant  in  tail,  but  was  part  of  a  chain 
of  limitations  created  by  the  settlor,  the  common  author 
of  them  all :  and  if  this  link  remains,  all  remain.  [Z>fii- 
man  C.  J.  Have  you  any  authority  for  the  distinction 
between  a  term  created  by  the  tenant  in  tail  and  by  the 
original  settlor  ?]  No  direct  authority,  but  it  rests  on 
principle.  The  possession  of  the  termor  in  this  case 
was  the  lawful  possession  of  all  those  in  remainder  or 
reversion ;  while  it  continued  there  could  be  no  tortious 
alienation.  [Taunton  J.  again  enquired  if  there  were  any 
authority  for  saying  that  a  tenant  in  tail  must  be  in^ 
actual  possession  of  the  land  to  discontinue.]  In  Baker 
T.  Hacking  (c),  tenant  in  tail  and  reversioner  made  a 
lease  for  the  life  of  the  lessee  at  a  pepper-corn  rent,  and^ 

(a)  Moore,  2S5,  (6)  I  S.  ^  J.  86.  (c)  Cro.  Car,  587.  405. 

the 
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die  lessee  surviving  the  tenant  in  tail,  this  was  held  to        1832. 

be  a  discontinuance  of  the  estate  tail  and  the  reversion,        

inasmuch  as  it  was  only  the  lease  of  the  tenant  in  tail,  Coopke 
since  "  the  livery  is  only  made  by  the  tenant  in  tail,  ^mcu. 
for  he  hath  the  sole  power  of  the  immediate  freehold, 
and  the  immediate  possession  and  inheritance."  And 
the  law  is  stated  accordingly  in  the  text  books  on  the 
subject  of  discontinuance.  ITaurUon  J.  In  Cruise  on 
FineSy  p.  254.  2d  edit,  it  is  merely  said  that  ^*  no  person 
can  create  a  discontinuance  who  is  not  in  the  actual 
possession  of  the  estate  tail  by  force  of  the  entail." 
What  is  there  to  shew  that  the  tenant  in  tail  had  not 
that  in  the  present  case  ?]  Possession  must  be  under- 
stood in  the  strict  legal  sense :  the  party  must  have  the 
immediate  right  of  possession.  Here  the  termor  had 
that  possession,  and  represented  the  whole  inheritance. 
One  test  of  the  nature  of  the  tenant  in  tail's  interest  is, 
whether  it  could  have  passed  by  grant  ?  and  clearly  it 
could  here.  If  Edward  Allen  had  granted  his  estate 
tail  to  a  stranger,  that  party  would,  by  the  grant, 
have  acquired  a  base  fee,  which  would  have  expired 
on  fiiilure  of  issue  in  tail.  But  if  Edward  had  an 
estate  in  possession,  that  estate  could  not  have  passed 
by  deed  alone,  nor  without  livery.  It  is  laid  down 
in  Co.  Litt.  332.  a.  (referring  to  sects.  615,  616^  617* 
of  Littleton)  that  "  if  a  remainder  or  a  rent  service^ 
or  a  rent  charge,  or  an  advowson,  or  a  common,  or 
any  other  inheritance  that  lieth  in  grant  be  granted 
by  tenant  in  tail  it  is  no  discontinuance."  And  in  Litt, 
s.  61B.i — "  Of  such  things  as  pass  by  way  of  grant, 
by  deed  made  in  the  countr}',  and  without  livery,  there 
such  grant  maketb  no  discontinuance,  as  in  the  cases 
aforesaid,  and  in  other  like  cases,  &c.     And  albeit  such 

U  3  things 
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18S2.        things  be  granted  in  fee,  by  fine  levied  in  the  king's 
^     ^  court,  &c.  yet  this  maketh  not  a  discontinuance."'     The 

CoopiR  same  doctrine  is  laid  down  in  Com.  Dig.^  DiscoiUinuance^ 
FiMcu.  (C)  S.  citing  the  above  section,  and  2  And.  110.  And 
Lord  Coke  in  commenting  on  the  last-mentioned  section 
says,  "  It  is  a  maxim  in  law  that  a  grant  by  deed  of  such 
things  as  do  lie  in  grant  and  not  in  livery  of  seisin,  do 
work  no  discontinuance."  Co. Litt.  SS2. a.  [Taunton  J. 
The  first  estate  of  freehold  was  in  Edward.  Would  that 
have  passed  by  a  common  grant  ?]  Such  a  grant  would 
operate  as  a  grant  of  the  remainder  or  reversion,  as 
deeds  often  do,  which  would  be  inoperative  but  for  an 
outstanding  term  of  years.  \PaUeson  J.  You  contend 
that  wherever  there  is  a  term  of  years  outstanding,  there 
can  be  no  estate  in  possession  in  the  freehold.]  The 
argument  goes  that  length.  The  estate  for  years  and 
the  estate  in  fee,  carved  out  of  the  same  inheritance, 
**  subsist  together,  the  one  in  possession  and  the  other 
in  expectancy."  2  Blac.  Com.  164.  [Patteson  J.  As  to 
the  possession  of  the  land,  no  doubt  that  is  so.] 

But,  secondly,  if  the  fine  worked  a  discontinuance,  it 
divested  the  reversion  in  fee,  and  turned  it  into  a  right 
of  action ;  that  right,  not  being  a  devisable  interest, 
could  not  pass  by  Edward  Allen^s  will,  but  descended  to 
the  right  heirs  of  the  settlor,  that  is  to  the  defendants, 
who  are  admitted  to  be  the  right  heirs  of  Sir  TTiomas 
Allen.  Upon  the  death  of  T.  A.  Greenalgk,  ThomaSj 
his  son,  being  in  of  the  legal  estate,  was  remitted  to 
the  original  estate  tail  under  the  settlement,  and  con- 
sequently to  the  reversion  expectant  on  that  estate  tail ; 
and  on  his  death  the  reversion  became  vested  in  posses- 
sion in  the  defendants.  Where  tenant  in  tail  with  imme- 
diate reversion  in  fee  levies  a  fine,  the  reversion  becomes 

a  right. 
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aright,  and  such  right  is  extinguished  in  the  fee  ac«  1832. 
quired  by  the  fine.  It  is  not  correct  to  say  that  the  re-  J 
version  is  accelerated.  The  title  acquired  by  the  fine  is  Cooper 
founded,  not  on  the  reversion,  but  on  the  fee  which  is  Fimch. 
derived  from  the  seisin  of  the  estate  tail,  and  rendered  in- 
defeasible by  the  reversion  being  reduced  to  a  right.  It  is 
true,  all  charges  upon  the  reversion  are  let  in;  but  that  is 
only  because,  the  title  being  perfected  by  the  extinction  of 
the  reversion  in  fee,  it  would  be  unjust  that  such  title 
should  not  be  subject  to  the  incumbrances  of  the  rever* 
sion.  In  the  present  case  Edward,  who  levied  the  fine,  was 
not  the  immediate  reversioner ;  there  was  a  remainder 
interposed,  and  consequently  the  effect  of  the  fine  was, 
not  to  give  him  a  fee-simple  by  the  reversion  becoming 
merged,  but  to  discontinue  the  reversion.  In  Baker  v. 
Hacking  {a\  tenant  in  tail  and  reversioner  in  fee  joined 
in  a  lease  not  warranted  by  32  H.  8.  c,  28.,  and  it  was 
held  that  the  reversion  was  discontinued,  and  the  re- 
versioner, having  only  a  right,  could  not  devise  it. 
That  case  is,  in  principle,  the  same  as  this ;  only,  here, 
the  tenant  in  tail  was  himself  the  reversioner,  but  with  a 
remainder  interposed  between  the  estate  tail  and  the  re- 
version. Then,  however,  it  is  contended,  that  although 
the  reversion  was  turned  into  a  right  of  acdon,  which  could 
not  be  devised,  the  tortious  fee  acquired  by  virtue  of  the 
fine  was  devisable,  and  had  not  been  put  an  end  to. 
Now,  the  defendants  do  not  say  that  Thomas  JUen 
Greenalgk^  by  his  possession  under  the  will  of  Edward^ 
was  remitted  to  an  estate  in  fee  claimable  under  the 
original   settlement;   for,  by  Edward^s  will,  the  legal 

(a)  Cro.  Car.  387.  405. 

U  4  interest 
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18S2.       interest  was  devised  to  trustees.     But  the  estate  limited 
to   TTiamasj  the  son  of  T.  A,  Greenalgh,  was  a  legal 

Boc  dem. 

CoorwK       estate :  and  on  the  death  of  T.  A.  Greenalgh^  ThomaSj 

osoinM 

FivcH.  the  son,  had  both  the  l^al  estate  for  life,  and  a  right, 
by  remitter,  to  the  estate  tail  under  the  settlement,  and 
to  the  reversion.  Either,  then,  the  remainders  limited 
by  the  original  setdement  were  not  discontinued ;  or,  if 
they  were,  the  reversion  also  was  discontinued,  and, 
not  being  devisable  by  Edxcard,  it  descended  upon  the 
right  heirs  of  the  settlor,  and  came  into  possession  when 
the  legal  estate  vested  in  them.  In  either  case  there  is 
a  sufficient  answer  to  this  action. 

FoUeit  in  reply.  As  to  the  first  part  of  the  argu- 
ment, there  is  no  ground  for  saying,  that  because  the 
tenant  in  tail  had  not  an  actual  bodily  possession,  bis 
fine  did  not  divest  the  remainder.  All  that  is  meant, 
when  the  books  lay  it  down  that  the  tenant  must  be  in 
possession  by  virtue  of  the  entail,  is,  that  he  must  be 
actually  seised  of  the  freehold ;  he  must  have  seisin  of 
the  estate  tail  by  virtue  of  the  entail  itself,  otherwise 
there  is  no  discontinuance.  It  was  so  held  in  Driver 
dem.  Burton  Y.Hussey  {a).  According  to  the  argument 
on  the  other  side,  no  fine  could  work  a  discontinuance 
where  there  was  a  term  of  years  or  a  tenancy  from  year 
to  year.  The  authorities  cited  only  shew  that  a  fine 
cannot  so  operate  where  there  is  an  estate  of  freehold 
outstanding.  In  Doe  dem.  Maddock  v.  Lyn€s{b\  the 
question  was,  as  to  the  operation  of  a  feoiTnietit  to  bar  a 
term,  and  the  Court  decided  that  it  did  not  so  operate, 
because  it  was  a  feoffment  made  tortiously,  without  the 

(o)   1  //.  BL  2C9.  (6)  SB,  ^  C.  38«. 
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assent  of  the  termors.  In  Baker  v.  Hacking  (a),  the  re- 
version was  expectant  on  a  freehold.  The  like  answer 
applies  to  Briscot  v.  Chambaiaine  (i).  To  shew  that  the 
interest  of  the  tenant  in  tail  in  this  case  (a  freehold  limited 
after  a  term  of  years),  was  a  remainder  which  would  pass 
by  grant,  reference  was  made  to  a  passage  in  Co,  LitU 
332.  a.  But  the  context  is  as  follows :  "  It  is  a  maxim 
in  law,  tliat  a  grant  by  deed  of  such  things  as  do  lie  in 
grant,  and  not  in  livery  of  seisin,  do  work  no  discon- 
tinuance. But  the  particular  reason  is,  for  that  of  such 
things  the  grant  of  tenant  in  tail  worketh  no  wrong, 
either  to  the  issue  in  tail,  or  to  him  in  reversion  or  re- 
mainder." But  "  reversion  or  remainder"  there,  means 
reversion,  &c  expectant  on  an  estate  of  freehold;  and 
this  is  proved  by  another  passage  in  the  same  page. 
^'  If  tenant  in  tail  make  a  lease  for  years  of  lands,  and 
after  levy  a  fine,  this  is  a  discontinuance ;  for  a  fine  is  a 
feoffment  of  record,  and  the  freehold  passeth.  But  if 
tenant  in  tail  maketh  a  lease  for  his  own  life,  and  after 
levy  a  fine^  this  is  no  discontinuance,  because  the  re- 
version expectant  upon  a  state  of  freehold  which  lieth 
only  in  grant  passeth  thereby."  In  Com.  Dig.,  Discorb- 
tinuance,  (C)  3.,  and  the  authorities  there  cited,  the  rule 
established  is,  that  a  fine  by  tenant  in  tail  does  not 
operate  where  the  estate  tail  is  expectant  on  a  freehold 
estate ;  and  it  is  there  said,  that  ^*  if  it  be  after  a  lease 
by  him  for  years,  it  will  be  a  discontinuance ;  for  then 
the  freehold  passed  by  the  fine,  and  all  the  estates  are 
displaced."  Whether  or  not  the  reversion  expectant 
on  a  term  of  years  will  pass  by  grant,  it  is  unnecessary 
to  discuss ;  the  question  here  is,  whether  the  party  was 


1832. 

Doe  dem. 
Cooper, 

FlKCB. 


t 


(n)  Cro.  Car,  387.  405. 


(6)  Moore,  2J5. 
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1832.        seised  of  the  freehold  by  virtue  of  the  entail:   if  the 
■    T  existence  of  a  prior  term  of  years  prevented  a  dis- 

CooriR       continuance,  scarcely  any  fine  would  be  efiectual,  since 

against 

Fivcu.  there  is  hardly  a  case  where  the  tenant  in  tail  levying 
a  fine  is  in  actual  bodily  possession  of  the  land.  It 
was  contended  that  this  was  not  a  discontinuance, 
because  a  tortious  title  was  acquired  by  the  party 
levying  the  fine ;  but  without  discussing  this,  (though 
a  distinction  is  drawn  in  the  books  between  an  estate 
so  acquired  and  the  wrongful  estate  gained  by  a  dis- 
seisor, and  in  fact  the  fine  only  enables  a  tenant  in 
tail  to  aliene  his  estate  as,  before  the  statute  de  donis, 
he  might  have  done  without  any  fine,)  it  is  sufficient  to 
say,  that  the  effect  of  a  fine  to  give  a  complete  estate  in 
fee,  capable  of  being  conveyed  or  devised  as  such,  has 
long  been  recognized,  and  no  new  rule  can  be  intro- 
duced upon  the  subject 

As  to  the  other  point ;  it  is  contended  that  the  ultimate 
reversion,  which  was  in  the  right  heirs  of  the  settlor, 
(not  in  those  of  Sir  Thonias  AUeriy  though  it  is  assumed 
on  the  other  side  that  both  are  the  same,)  and  which  re- 
version descended  to  Edward  Allen,  was  divested  by  the 
fine;  and  this  may  be  conceded.  But  Edvsard  had  a 
new  estate  in  fee  by  that  fine :  and  as  to  the  supposed 
remitter  of  Tliomas,  the  son  of  T.  A.  Greenalghj  that,  if 
Thotnas  entered  under  the  will  of  his  father,  was  barred 
by  the  father's  recovery,  so  long  as  the  recovery  (although 
bad  for  want  of  a  proper  tenant  to  the  praecipe)  continued 
unreversed.  The  doctrine  is  thus  laid  down  in  Co.  Ldtt. 
349.  tf.  '^  Here  it  is  to  be  understood,  that  regularly  a  man 
shall  not  be  remitted  to  a  right  remediless,  for  the  which 
he  can  have  no  action;  for  Littleton  here  saith,  that 
there  is  no  person  against  whom  the  issue,  when  he 

Cometh 
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oometh  to  the  land  without  folly  may  bring  his  action ; 
and  saith  also,  that  this  is  the  principal  cause  of  the 
remitter;  for  neither  an  action  without  a  right,  nor  a 
right  without  an  action,  can  make  a  remitter.  As  if 
tenant  in  tail  suffer  a  common  recovery  in  which  there 
is  error,  and  after  tenant  in  tail  disseiseth  the  recoveror 
and  dieth,  here  the  issue  in  tail  hath  an  action,  viz.  a 
writ  of  error ;  but,  as  long  as  the  recovery  remaineth  in 
force,  he  hath  no  right,  and,  therefore,  in  that  case, 
there  is  no  remitter."  But,  in  fact,  Thomas  Allen  the 
son,  if  he  took  an  estate  at  all,  took  under  the  statute  of 
uses  by  virtue  of  EdwarcTs  will,  and  therefore  cannot 
avail  himself  of  a  remitter:  for  that  purpose  he  should 
have  waived  the  right  of  entry  under  the  statute,  and 
brought  a  real  action.  A  remitter  only  takes  place 
where  the  defeasible  estate  has  come  to  the  party  with- 
out his  own  concurrence;  the  doctrine  is,  that  there 
must  have  been  no  '^  folly  "  in  him.  In  Co.  Litt,  348.  b. 
.it  is  said,  ^^  Since  Littleton  wrote,  and  after  the  statute 
of  27  H.  8.  c.  10.,  if  tenant  in  tail  make  a  feoffment  in 
fee  to  the  use  of  his  issue  being  within  age,  and  his 
heirs,  and  dieth,  and  the  right  of  the  estate  tail  descend 
to  the  issue  being  within  age,  yet  he  is  not  remitted, 
because  the  statute  executeth  the  possession  in  such 
plight,  manner,  and  form,  as  the  use  was  limited.  But 
if  the  issue  in  tail  in  that  case  waive  the  possession,  and 
briog  a  formedon  in  the  descender,  and  recover  against 
the  feoffees,  he  shall  thereby  be  remitted  to  the  estate 
tail,  otherwise  the  lands  may  be  so  incumbered,  as  the 
issue  in  tail  should  be  at  a  great  inconvenience ;  but  if 
no  formedon  be  brought,  if  that  issue  dieth,  his  issue 
shall  be  remitted,  because  a  state  in  fee-simple  at  the 
common  law  descendeth  unto  him."     [l^aunton  J.    It 

does 


1832. 

Dob  dem. 

COOPKR 
VlKCH, 
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1832.  does  not  appear  by  the  case  that  Tlicmas  AlUn^  the  son, 
entered  under  the  will  of  Edward  Allen  .^]   There  was  no 

DoK  dealt 

CoontR       legal  mode  in  which  he  could  enter,  but  under  that  will; 

FivcH.  ard  unless  the  entry  be  by  some  right,  no  remitter  takes 
place.  The  argument  on  the  other  side  is,  that  a  defea- 
sible estate  was  thrown  upon  Thomas  the  son,  which 
could  only  be  by  Edward^s  will,  and  that  Thomas, 
having  also  the  old  estate  in  him,  was  then  remitted 
back  to  that  original  right.  [Taunton  J.  If  the  fine 
did  not  operate  as  a  discontinuance,  T.  A.  Greenalgh 
entered  as  remainder-man  under  the  original  settlement 
Pattcson  J.  In  that  case  the  recovery  suffered  by  him 
was  good,  and  Thomas  Allen  his  son  took  only  an  estate 
ibr  life  under  his  will.] 

Denman  C.  J.  This  is  the  case  of  a  fine  levied  by  a 
person  who  had  become  tenant  in  tail  under  a  settle- 
ment made  in  1 708 ;  unless,  by  reason  of  a  term  of 
years  created  by  the  same  settlement,  he  is  not  to  be  so 
considered.  If  he  was  tenant  in  tail,  he  was  competent 
to  levy  a  fine;  and  if  so,  no  argument  or  authority  has 
been  adduced  to  shew  that  that  fine  should  not  have  all 
the  ordinary  legal  consequences.  We  asked  for  such 
authority,  but  none  was  given:  and,  indeed,  some  of 
the  cases  which  were  cited  for  the  defendants  appear  to 
establish  the  contrary  doctrine ;  for  where  it  is  said  that 
the  possession  of  tenant  for  years  is  the  possession  of 
the  party  entitled  to  the  freehold,  that  imports  that  such 
person  is  seised  of  the  estate  of  freehold.  The  term  of 
years,  therefore,  in  this  case,  does  not  enter  into  the 
question,  which  is,  not  whether  the  tenant  in  tail  was 
entitled  to  the  corporeal  possession  of  the  land,  but 
whether  he  was  seised  of  a  present  estate  of  freehold. 

The 
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The  defendants,  to  support  their  view  of  the  case,  were        1832. 
certainly  obliged  to  go  the  whole  length  of  shewing  that  a        — — - 

Doi  dem. 

party,  to  levy  a  valid  fine,  must  be  entitled  to  the  actual  Coopsr 
possession  of  the  land.  No  authority  was  cited  to  such  Fimch. 
an  effect,  and  it  is  among  the  first  elements  of  the  doc- 
trine of  discontinuance,  that  tenant  in  tail  may  displace 
remainders  by  levying  a  fine.  Edward  Allen^  then, 
being  tenant  in  tail,  did  levy  a  fine,  and  displace  the  re- 
mainder limited  to  his  brother;  and  no  step  was  taken 
to  set  aside  the  tortious  estate  (as  it  is  described)  arising 
from  the  fine  so  levied.  That  estate  was  descendible, 
and  capable  of  being  devised :  Edward  Alien  did  devise 
it,  and  under  that  devise  the  lessor  of  the  plaintiff  claims* 
Then  all  the  steps  of  the  plaintiff's  argument  are  com- 
plete :  the  estate  in  Edward  was  one  of  which  a  fine 
might  be  levied ;  it  was  levied,  and  by  it  the  estate  in 
remainder,  which  would  otherwise  have  taken  effect,  has 
been  discontinued,  and  no  step  has  been  taken  to  set 
the  proceeding  aside.  Upon  these  short  grounds,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Parke  J.  I  am  of  the  same  opinion.  The  case  turns 
upon  two  points,  for  the  doctrine  of  remitter  appears  to 
me  to  be  out  of  the  question.  First,  as  to  the  effect  of 
the  fine  upon  the  estates  in  remainder.  Edward  Allen 
was  tenant  in  tail  in  possession  of  the  freehold,  and  no 
authority  has  been  cited  to  shew  that  a  fine  by  tenant  in 
tail  so  possessed  will  not  work  a  discontinuance.  On 
the  contrary,  it  is  expressly  laid  down  in  Co.  LitL  332.  &, 
that  if  tenant  in  tail  make  a  lease  for  years,  and  after- 
wards levy  a  fine,  *^  this  is  a  discontinuance,  for  a  fine 
is  a  feoffment  of  record,  and  the  freehold  passeth."     For 

the 
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1882.        the  defendants,  a  passage  in  Littleton^  sect.  618.,  was  re- 
^""^       lied  upon,  where  it  is  said  that  a  fine  of  such  things  as 

DoK  dem. 

CoorcR        might  pass  by  grant  will  not  operate  as  a  discontinuance. 

FiMcu.  But  it  is  clear,  on  reference  to  the  context,  that  LdtUeUm 
is  there  speaking  of  such  things  as  commons  and  ad- 
vowsons ;  and  not  of  reversions  or  remainders  after  an 
estate  for  years,  which,  according  to  Lord  Cofce^  in  the 
passage  just  now  cited  (332.  b,)  are  subjects  upon  which 
a  fine  will  work  a  discontinuance.  And  Littleton  says, 
(5. 618.)  **  Of  such  things  as  pass  by  way  of  grant,  such 
grant  maketh  no  discontinuance,  as  in  the  cases  afore^ 
saidJ^  Then,  what  are  the  cases  aforesaid?  Where 
rents,  advowsons,  and  commons  are  granted  by  deed. 
There  being  then  no  authority  for  the  defendants  on 
this  point,  and  the  uniform  opinion  in  the  profession, 
as  far  as  I  am  informed,  being,  that  in  a  case  of  this 
kind  a  term  of  years  goes  for  nothings  the  only  ques- 
tion is,  whether  or  not  Edward  was  tenant  in  tail  in 
possession  of  the  freehold  ?  That  he  clearly  was,  and 
the  effect  of  his  fine,  therefore,  was  to  displace  all 
the  remainders,  and  among  them  that  of  his  brother, 
who,  consequently,  could  not  suffer  a  valid  recovery. 
The  second  point  is,  what  effect  the  fine  had  upon  the 
estate  of  the  conusor,  Edxoard  Allen  himself?  Tlie 
effect  was,  to  destroy  the  estate  tail,  and  to  give  Edward 
a  base  fee ;  a  fee  determinable  only  upon  a  real  action 
being  brought  by  the  subsequent  party  in  remainder; 
besides  which,  the  reversion  in  fee  was  in  him.  He 
had  therefore  a  devisable  interest;  and  I  am,  conse- 
quently, of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover. 

Taunton 
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Taunton  J.     There  is  no  rule  better  established        1832. 
than  that  a  fine  by  tenant  in  tail  works  a  discontinuance,        — 

DoK  dem. 

and  divests  remainders  and  reversions  and  puts  them  to  Coopkr 
a  right:  but  it  was  said  here  that  the  prior  term  of  Finch. 
500  years  prevented  the  fine  from  having  that  operation. 
I  asked  several  times  if  there  was  any  authority  for  such 
a  position.  I  can  find  none.  On  the  other  hand, 
several  cases  have  been  cited  where  it  has  been  held 
that  the  possession  of  the  termor  is  that  of  the  person  • 
endtled  to  the  next  immediate  estate  of  freehold.  The 
rule  to  be  collected  from  the  books  appears  to  me  this, 
that  no  person  can  create  a  discontinuance  without  being, 
not  in  actual  possession  of  the  land,  nor  entitled  to  pos* 
session  of  it,  but  in  actual  possession  of  the  estate  tail 
by  virtue  of  the  entail ;  and  in  this  case  the  party  levy- 
ing the  fine  was  so.  The  only  authority  which  at  all 
supports  the  argument  for  the  defendants  is  Littleton^ 
sect  618.,  and  Co.  Litt.  332.  a,  where  it  is  said  that  of 
things  which  pass  by  grant,  such  grant  works  no  dis- 
continuance. The  instances  which  Littleton  puts  (sect. 
616,  617.)  are  rents,  advowsons,  and  commons ;  and  it 
is  contended  here  that  a  remainder  or  reversion  subject 
to  a  term  of  years  may  be  conveyed  by  grant,  and 
therefore  that  Edward  Attends  interest  lay  in  grant,  and 
was  not  an  estate  in  possession.  I  doubt  the  correctness 
of  that  proposition.  The  interest  in  a  rent,  common,  or 
advowson  might  be  passed  by  mere  grant  at  common  law, 
but  not  so  a  remainder  or  reversion  subject  to  an  estate 
for  life  or  years :  there  the  conveyance  was  not  perfect 
without  attornment  by  the  tenant,  and  consequently 
such  interests  never  lay  simpliciter  in  grant,  the  assent 
of  a  third  person  being  necessary.  It  is  true^  since 
4  Ann.  €•  16.  s.  9.^  attornment  is  no  longer  necessary, 

but 


304  CASES  IS  MICHAELMAS  TERM 

1832.        but  for  the  present  purpose  the  law  n:u5t  be  considered 
as  it  stood  in  the  times  of  Littleton  and  Coke     Here 


Do* 
Cooru        then  was  a  discontinuance,  by  which  the  cognizor  of  the 

Fi»cH.        fine  acquired  a  base  fee:  an  estate  detenninable  under 
J^/'/    //S  certain  circumstances,  but  nevertheless  a  fee ;  and  beii^ 

seised  of  such  fee,  he  made  the  devise  of  it  under  which 
the  lessor  of  the  plaintiff  claims.  The  only  remainii^ 
qnestion  is,  whether  or  not  a  person  seisedof  a  base  fee 
can  devise  it  like  a  fee  simple,  and  of  that  I  think  tliere 
is  no  doubt.  It  was  decided  in  Jones  v.  Roe  {a)j  that 
a  possibility,  coupled  with  an  interest,  was  devisaUe. 
The  subject  matter  there  was  an  interest  under  an  exe- 
cutor}* devise.  A  mere  right  of  entry,  indeed,  was  held 
not  devisable,  in  Goodright  dem,  FcnzUr  v.  Forrester  {b\ 
but  that  is  different  from  the  case  of  a  possibility 
coupled  with  an  interest,  which  is  assignable  at  common 
law  during  life,  and  therefore  may  be  devised.  A  right 
of  entry  is  not  so  absignable,  and  therefore  not  de- 
visable. Most  of  die  authorities  on  this  point  viil  be 
found  in  Jones  v.  Roe  {a).  By  the  statute  of  wills^ 
32  H.  8.  c.  1.  5. 1.,  any  person  ^'  having,  or  which  here- 
after shall  have,  any  manors,  lands,  tenements,  or  here- 
ditaments,'* as  there  described,  may  devise  the  same; 
and  a  person  having  a  base  fee  canpot  be  s^d  Qot  to 
haze  the  lands,  though  his  estate  in  them  is  defeasible^ 
As  to  the  question  of  remitter,  it  appears  to  me^  for 
some  of  the  reasons  given  by  Mr.  Follett^  that  the  doc- 
trine on  that  subject  is  not  applicable  to  the  present 
case.  I  am  therefore  of  opinion. that  the  plaintiff  is  en- 
titled to  recover. 

(a)  Roe  dem,  Terry  v.  J^nuh  1  ^-  ^^'  ^^  ^-  C.  in  Error,  3  7. 12.  88. 

(b)  S  Eattf  532.      1  Taunt.  578.  S.  C  in  £rrtfr, 

Patteson 
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Patteson  J.     On  the  subject  of  remitter,  (assuming        1832. 
that  the  fine  worked   a  discontinuance,)   I  think  the      ^     , 

^'  Dos  dem. 

answers  given  by  Mr.  FoUett  are  correct.  If  Thomas^  Coow» 
Uie  son  of  T.  A,  Greenalgh^  entered  under  his  father's  Finch, 
will,  he  adopted  and  was  bound  by  his  father's  re- 
covery, and  took  only  an  estate  for  life;  if  under  the 
will  ofEdwardf  his  uncle,  he  took  under  the  statute  of 
uses,  and  then  the  doctrine  of  remitter  does  not  apply. 
It  comes,  therefore,  to  the  mere  question,  whether  or  not 
the  fine  levied  by  Edward  created  a  discontinuance.  On 
that  point  the  case  is  extremely  plain.  It  is  clearly  laid 
down  in  the  books,  that  any  person  who  is  tenant  in  tail 
in  possession  may  levy  a  fine  which  shall  discontinue 
remainders.  What  then  is  meant  by  the  word  pos- 
session ?  The  fallacy  of  the  argument  for  the  defend- 
ants lies  in  the  construction  of  thdt  word.  It  does  not 
mean  that  there  is  no  term  of  years  outstanding,  but 
that  the  party  is  tenant  in  tail  of  the  immediate  estate  of 
freehold,  there  being  none  prior,  as  distinguished  from 
a  tenant  in  tail  in  remainder  where  there  is  such  prior 
estate  of  fireehold*  A  distinction  was  attempted  between 
terms  created  by  the  original  settlor,  and  by  the  tenant 
in  tail  himself;  and  indeed  the  argument  might  other- 
wise be  carried  to  the  length  of  maintaining  that  a  tenant 
in  tail,  by  demising  to  a  person  who  was  to  work  the  land 
fi>r  twenty-one  years,  was  precluded  from  levying  a  fine 
during  that  time,  to  bar  the  remainder.  But  no  passage 
has  been  cited  in  support  of  the  distinction;  no  book  alludes 
to  it.  Suppose  a  settlement  limiting  an  estate  for  life  to 
A^  remainder  to  B,  for  life,  remainder  in  tail  to  C,  with 
a  power  of  leasing,  which  power  one  of  the  tenants  for 
life  executes  and  dies,  and  the  tenant  in  tail  comes  into 
possession  ;  will  the  lease  so  granted  under  the  power 
Vol.  IV.  X  prevent 
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1832.       prevent  the  tenant  in  tail  in  possession  from  levying  a 
^     ,  fine?    It  is  said  that  an  estate  tail,  limited  after  an 

Doe  dem. 

CoopKR  estate  for  years,  is  a  remainder.  I  deny  that  as  a  general 
Finch.  proposition.  It  is  true,  tlie  passage  cited  from  Co, 
lAtt.  49  a.  contains  the  word  ^^  remainder,"  and  it  b  also 
true,  that  if  an  estate  be  granted  to  A.  for  years,  and 
another  estate  to  jB.  to  commence  when  that  determines, 
the  latter  estate  is  in  some  sense  a  reminder,  because 
J3.  is  not  entitled  to  possession  till  the  first  estate  de- 
termines, but  still  it  is  not  a  remainder  in  the  sense 
in  which  that  term  applies  to  tenants  in  tail.  Can  any 
case  be  shewn  where  an  estate  for  years  was  given  to  A^ 
with  limitation  over  to  B.  for  life  or  in  fee,  and  B,  was 
held  not  to  take  an  immediate  estate  of  freehold  ?  In 
Berrington  v.  Parkhurst  (a),  an  estate  was  limited  to  A. 
for  ninety-nine  years,  if  he  should  so  long  live,  and  from 
and  after  his  decease,  or  other  sooner  determination  of 
the  term,  to  trustees  during  the  life  of  A.  to  support 
contingent  remainders ;  remainder  to  the  first  and  every 
other  son  of  A.  A.  and  his  son  levied  a  fine  and  suffered 
a  recovery,  without  the  concurrence  of  the  trustees,  and  it 
was  held  void,  because  the  trustees  had  an  immediate  estate 
of  freehold,  and  not  merely  a  contingent  interest,  in  which 
case  the  decision  would  have  been  different  I  can  find 
no  authority  for  saying,  that  a  term  of  years  will  pre- 
clude a  man  who  has  the  immediate  tenancy  in  tail,  the 
immediate  interest  in  the  freehold,  from  levying  a  fine; 
and  if  not,  the  effect  of  the  fine  must  be  the  same  as  if 
there  were  no  term.  It  is  said  that  there  can  be  no 
tortious  alienation  during  the  lawful  possession  of  the 
termor:  and   it  may  be   true,  that  no  such   tortious 

(a)  15  Tai/,  489. 

alienation 
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alienation  can  take  place  so  as  to  destroy  the  term. 
The  question  discussed  in  the  cases  on  that  subject  has 
been,  whether  or  not  the  term  was  destroyed.  But  if  the 
fine  was  void  altogether  where  a  term  existed,  that  ques- 
ticm  could  never  have  arisen.  It  appears  to  me,  then, 
that  the  term  of  years  in  this  case  is  out  of  the  question, 
as  fiur  as  r^;ards  the  operation  of  the  fine:  that  the  fine, 
levied  by  a  tenant  in  tail  in  possession  of  the  immediate 
interest  in  the  freehold,  worked  a  discontinuance^  and 
he  acquired  a  tortious  fee;  and,  consequently,  that  under 
his  will  the  lessor  of  the  plaintifi^  has  a  valid  title. 

Judgment  for  the  plaintifi^(a). 


1832. 

Dos  dem. 

COOPXR. 

Fiircii. 


(a)  See  the  lUtute  3  &  4  TT.  4.  c.  74.,  «  for  the  abolition  of  fines  and 
recorerict,  and  for  the  substitution  of  more  simple  modes  of  assurance.' 


»• 


The  King  against  Oakley  and  Others. 


Tkunday, 
Nov.  S2d. 


THE  defendants  were  brought  into  Court  upon  a  writ  The  stat  ^f^'^^    *^(^ 
of  habeas  corpus,   by  the  return  to  which,  it  ap-  cs.  gaTejus-A/A^/*  /^J* 
peared  they  were  detained  in  custody  under  a  convic-  mu^yxAaAXc^JyiX,^  /x 
tion,  which  stated  that  Edward  Penfold  complained  to  o^^^owT*^^'j(t^e  J^\ 
three  justices  therein  named,  that  R.  Oakley^   W.  T.,  "f^J^"^^    z^^"^.-'  '  ^ 
J.  R^  G.  H.J  and  W.  F.,  into  and  upon  the  mansion-  jJI^^,^  * 
house  of  him,  Penfold^  called  Heath  Houses  and  divers      The  stat. 
outhouses  to  the  same  mansion-house  belonging,  situate,  recites  that  the 

staL  ]5/?tc.  S. 
e.  S.  does  not  extend  to  entries  in  tenements  in  peaceable  manner  and  lifter  holden  with  force, 
and  then  enacts,  that  that  statute  shall  be  duly  executed,  and  if  from  thenceforth  any  doth 
make  any  forcible  entry  in  lands,  &c  or  them  do  hold  forcibly  after  complaint  thereof 
made  within  the  same  county  where  such  entry  is  made,  to  the  justices  of  peace,  they  shall 
cause  the  statute  duly  to  be  executed : 

Held,  that  the  atatute  of  8  Hen,  6.  was  intended  to  give  a  summary  jurisdiction  in 
oases  of  forcible  detainer  after  an  unlawful  entry ;  and  that  a  couTlction  by  justices  on  that 
statute,  merely  stating  an  entry  and  a  forcible  detainer,  was  insufficienL  ,      .. 

X  2  &c.; 
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1832.        Sec.;  and  also  into  and  upon  divers  closes,  pieces  or 

parcels  of  land,  to  wit,  &c.  of  him,  Penfcldy  situate, 

offonst        &c,  then  lately  did  enter^  whereof  Penfcld  was  tenant 

Oakut. 

by  copy  of  court  roll  for  the  term  of  his  natural  life, 
and  the  same  mansion-house,  outhouses,  closes,  pieces 
or  parcels  of  land  from  him,  PenfiMi  unlawfully  with 
strong  hand  and  armed  power  did  hold^  andjrom  him 
detain^  against  the  form  of  the  statute;  whereupon 
Penfbld^  to  wit,  on,  &c.  at,  8cc.  prayed  of  them  so  as 
aforesaid  being  justices,  &c.  that  a  due  remedy  should 
be  provided  to  him  in  that  behalf  according  to  the  sta- 
tute; which  complaint  and  prayer  by  them,  the  said 
justices,  being  heard,  the  said  justices  to  the  mansion* 
house,  outhouses,  and  closes  aforesaid,  personally  came, 
and  did  find  and  see  the  aforesaid  i2.  Oakley^  fV.  T., 
«7.  £.,  G.  /f.,  and  W.  F.^  the  aforesaid  mansion-house, 
outhouses  and  closes,  with  force  and  arms,  unlawfidfy 
with  strong  hand  and  armed  power  detaining  against  the 
form  of  the  statute,  and  according  as  he,  Penfold^  so  as 
aforesaid,  had  unto  them  complained ;  therefore  it  was 
considered  by  them,  the  aforesaid  justices,  that  the  afore- 
said K  O.,  W.  r.,  J.  A,  G.  H.,  and  W.  JFl,  of  the  <fc- 
taining  aforesaid  by  strong  hand,  by  their  (the  justices*) 
own  proper  view  had,  were  convicted,  and  every  of 
them  was  convicted  according  to  the  form  of  the  statute, 
Sec  The  conviction  then  stated  that  a  fine  of  50/.  was 
imposed  on  each  of  the  defendants,  and  they  were  com- 
mitted to  Bedford  gaol  until  they  paid  their  fines. 

Adolphus  now  moved  that  the  defendants  should  be 
discharged.  The  conviction  is  insufiicient,  being  for  a 
forcible  detainer  only,  and  not  stating  any  wrongful  or 
forcible  entry.     The  justices  have  proceeded  on  their 

own 
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own  view  on  the  stat.  l5Ric.2.  c.2,^  but  that  statute        1832. 
applies  to  such  forcible  detainers  only  as  are  preceded 

,  ,  ,  TheKiKO 

by  forcible  entries.     [^Llqydj  contra,  here  intimated  that        agaimt 
he  should  rely  upon  the  stat.  8  //.  6.  c.  9.]     That  act  * 

recites  the  statute  15  Ric.  2.  c.  2.,  and  that  owing  to  cer* 
tain  defects  therein,  many  wrongful  and  forcible  entries 
be  daily  made  into  lands  by  such  as  have  no  right,  and 
ordains  **  that  it,  and  all  other  statutes  of  such  entries, 
shall  be  duly  executed,"  with  an  additional  enactment, 
"  that  from  henceforth  where  any  doth  make  any  for- 
cible entry  in  lands  and  tenements,  or  them  hold  for- 
cibly after  complaint  thereof  made  within  the  same 
county  where  such  entry  is  made,  then  the  justices  shall 
cause  the  said  statute  duly  to  be  executed."  That  sta- 
tute, therefore,  applies  to  a  case  where  the  holding  for- 
cibly is  preceded  by  a  forcible  and  wrongful  entry.  At 
least  the  entry  should  appear  to  have  been  unlawful. 
Besides,  the  magistrates  upon  the  statute  of  8  Hen.  6., 
cannot  proceed  upon  their  own  view,  but  are  to  make 
a  precept  to  the  sheriff  commanding  him  to  return 
a  jury. 

Uqyd  contra.  Forcible  entries  upon  lands  and  for- 
cible detainers  of  land  have  been  made  offences  by 
several  statutes  (a).  The  stat.  15  Ric,  2.  c,  2.  first  gave 
magistrates  a  summary  jurisdiction  in  case  of  forcible 
entries.  It  enacts,  that  in  case  of  such  forcible  entries 
and  complaint  thereof,  as  there  mentioned,  the  justices 
are  to  take  sufficient  power  of  the  county  and  go  to  the 
place  where  such  force  is  made,  '^  and  if  they  find  any 
that  hold  such  place  forcibly  after  such  entry  made^  they 
shall  be  taken  and  put  in  the  next  gaol  there  to  abide," 

(a)  See  Havak.  P.  C.  6. 1.  c.  64.     DalioiCt  Justice,  c.  44. 125. 

X  3  &C. 
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1882.       &c«     To  bring  a  case  within  that  statute,  undoubtedly 
■"^"       the  forcible  detainer  must  have  been  preceded  by  a  for- 

The  Knra 

^gfdnsi  cible  entry.  It  did  not  provide  any  remedy  for  cases 
where  the  entry  had  been  peaceable^  and  the  land  after- 
wards detained  by  force;  nor  where,  the  entry  having 
been  forcible,  the  parties  who  made  it  had  quitted  the 
land  before  the  magistrates  arrived.  To  remedy  this  in- 
convenience the  8  Hen,  6.  c.  9.  was  passed.  It  recites 
that  the  statute  15  Ric.  2.  did  not  extend  to  entries  into 
tenements  in  a  peaceable  manner,  and  after  holden  with 
force,  and  then  declares  that  the  said  statute  shall  be 
duly  executed,  adding  thereto,  '^  that  from  henceforth 
where  any  doth  make  any  forcible  entry  in  lands  or 
tenements^  or  them  hold  forcibly  after  complaint  to  the 
justices  of  peace,  the  justices  shall  cause  the  statute  duly 
to  be  executed."  Section  3.  gives  the  justices  power  to 
enquire  by  a  jury  concerning  such  forcible  entries  and 
detainers,  and,  if  it  be  found  that  any  doth  contrary  to 
this  statute,  to  reseize  the  lands  so  entered  or  holden, 
and  to  put  the  party  in  full  possession.  Section  7*  enacts, 
that  the  statute  shall  not  endamage  any  person  where 
he  or  his  ancestors,  &c.  have  continued  in  possession  for 
three  years.  The  stat  8  Hen,  6.  c.  9.,  construed  toge- 
ther with  the  15  Ric.  2.  c.  2.,  which  it  recites,  therefore 
authorized  two  modes  of  proceeding:  one  by  the  jus- 
tices on  their  own  view,  the  other  by  summoning  a  jury 
to  enquire  into  the  forcible  entry  or  detainer.  Here^ 
they  have  proceeded  upon  their  own  view.  \PaUeson  J. 
Nothing  is  stated  on  the  face  of  the  conviction  to  shew 
that  the  entry  of  the  defendants  was  not  lawful.]  The 
Stat.  8  Hen.  6.  c.  9.  makes  a  forcible  detainer  after  a 
peaceable  entry  an  offence*  {Taunton  J.  The  entry  may 
be  peaceable,  yet  wrongful.]  If  the  statute  applies  only 
to  forcible  detainers  after  lin  unlawfiil  entry,  the  case  of 

a  tenant 
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a  tenant  at  will  or  for  years  holding  over  after  the  re-        1832. 
spective  interests  have  expired,  will  not  be  within  it.  " 

The  King 

Yet  such  cases  are  within  the  mischief.  ogainu 

Oaklxt. 

Denman  C.  J.  I  am  of  opinion  that  this  conviction 
cannot  be  sustained,  the  facts  set  out  in  it  not  being 
sufficient  to  give  the  magistrates  jurisdiction.  There  is 
a  material  distinction  between  a  forcible  entry  and  a 
forcible  detainer.  The  stat.  15i2/c.2.  c.2,  makes  a 
forcible  entry  in  all  cases  an  offence  cognizable  by  jus- 
tices in  a  summary  way,  but  a  forcible  detainer  only  when 
it  is  preceded  by  a  forcible  entry.  The  stat.  8  H.  6.  c.  9. 
makes  a  forcible  detainer  an  offence  so  cognizable  by 
justices,  even  where  it  is  preceded  by  a  peaceable  entry. 

It  seems  to  me,  that  the  entry  there  spoken  of  must  be 

— ■  ■ . ' 

unlawful,  or,  at  all  events  it  must  be  shewn,  that  the  for- 
cible  detainer  there  spoken  of  was  unlawful.  Now,  for 
any  thing  that  appears  on  this  conviction,  the  original 
entry  by  Pen/old  may  have  been  both  peaceable  and  law- 
fal,  and  his  subsequent  possession  and  detainer  rightful, 
and  I  cannot  think  that  the  legislature  meant  that  the  act 
of  a  man  in  maintaining  his  own  rightful  possession  with 
force  against  a  wrong-doer  should  authorize  the  justices 
td  turn  him  out  of  possession.  Assuming,  therefore,  as 
we  may  in  this  case,  that  the  original  entry  by  Pen/old 
was  peaceable  and  lawful,  the  subsequent  detainer  ought 
to  have  been  shewn,  by  facts  disclosed  on  the  face  of 
this  conviction,  to  be  unlawful.  Here,  no  such  facts  are 
stated.  It  is  not  sufficient  for  the  justices  to  state  that 
they  found  the  detainer  unlawful ;  they  ought  to  have 
stated  facts  which  made  it  so.  There  being  no  such 
statement,  the  conviction  is  bad,  and  the  defendants  are 
entitled  to  be  discharged. 

X  4?  Parke 
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1832.  Parke  J.     The  question  has  been  reduced  to  two 

points:  first,  whether  a  party  can  be  convicted  of  a 

The  KiNQ 

ngttimt        forcible  detainer  on  view  of  the  justices ;  and,  secondly, 
.7/;i/    /'}/     whether  there  should  be,  on  the  face  of  the  conviction, 

an  allegation  that  the  entry  on  the  land  by  the  defend- 
ant was  unlawful.  The  case  arises  on  the  statute 
8  Hen.  6.  c.  9.  I  think  that  statute  clearly  gives  the 
justices  a  summary  jurisdiction  in  cases  of  forcible  de- 
tainer. When  complaint  is  made  to  the  justices,  the 
party  charged  may  traverse  any  fact  stated  in  the  in* 
formation,  Regina  v.  Layton  (a).  If  he  does  not  choose 
to  traverse,  the  facts  alleged  in  the  complaint  must  be 
taken  as  admitted.  Then  as  to  the  objection,  that  the 
conviction  does  not  state  the  original  entry  to  have  been 
unlawful,  I  incline  to  think  that  the  statute  8  Hen.  6. 
c.  9.  does  not  apply  to  cases  where  the  original  entry  is 
lawful,  and  considering  the  charge  is  of  a  criminal  na- 
ture, I  think  it  should  have  been  stated  on  the  face  of 
the  conviction  that  the  entry  was  unlawful.  I  should 
have  wished  to  take  time  to  consider  on  that  point, 
had  not  my  Brothers  entertained  a  clear  opinion  upon 
it.  It  will  not  follow  from  our  decision,  that  the  stat. 
8  Hen.  6.  c.  9.  does  not  apply  to  the  case  of  a  tenant  at 
will  or  for  years,  holding  over  after  the  will  is  deter- 
mined or  term  expired,  because  the  continuance  in  pos- 
session afterwards  may  amount  in  judgment  of  law  to  a 
new  entry.     Hawk.  P.  C.h.l.  c.  64.  s.  34. 

Taunton  J.  I  am  of  opinion  that  the  conviction  is 
insufficient.  This  is  a  highly  penal  statute,  and  ought 
not  to  be  extended  by  loose  and  uncertain  construction. 

(a)  lSaik.353. 

In 
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In  order  to  bring  a  case  within  the  summary  jurisdic-        1832. 
tion  of  the  magistrates,  every  thing  necessary  to  con-        

Tlie  KiNQ 

stitute  the  offence  must  be  clearly  and  positively  stated.        against 
The  statute  8  Hen.  6.  c.  9.,  after  reciting  the  15  Ric.  2. 
c.  2.,  declares  ^^  that  that  statute  doth  not  extend  to 
entries  in  tenements  in  a  peaceable  manner,  and  after 
holden  with  force."     A  forcible  detainer  after  a  peace- 
able entry  was  therefore  not  a  case  within  the  statute 
15  Ric.  2.  c.  2.     The  stat.  8  Hen.  6.  c.  9.  then  enacts, 
'^  that  from  henceforth  where  any  doth  make  any  forcible 
entry  in  lands,  &c.  or  them  hold  forcibly  after  complaint 
thereof  made  within  the  same  county  where  such  entry 
is  made,  to  the  justices  of  peace  by  the  party  grieved, 
the  justices  shall  cause  the  said  statute  (of  15  Ric.  2.)  to 
be  duly  executed."     It  has  been  argued  that  any  forcible 
holding  is  sufficient  to  authorize  the  justices  to  convict. 
It  seems  to  me  that   every  forcible   holding   (though 
such  holding  may  under  some   circumstances  be   the 
ground  of  an  indictment  at  common  law)  is  not  within 
the  statute,  but  that  it  applies  only  to  a  forcible  detainer 
preceded  by  an  unlawful  entry.    The  principal  alteration 
introduced  by  the  statute  8  Hen.  6.  c.  9.  was,  to  make  a 
forcible  detainer  after  a  peaceable  entry  an  offence.     A 
party  may,  however,  enter  peaceably,  but  unlawfully ;  it 
by  no  means  follows  that,  because  he  may  have  entered 
peaceably,  he  had  any  lawful  right  to  enter.     It  should, 
then,  have  appeared  by  the  conviction  that  the  entry 
was  unlawful,  and  it  has  been  usual  in  cases  under  this 
statute  so  to  state  it. 

Patteson  J.  This  conviction  cannot  be  supported. 
The  stat.  15  Ric.  2.  c.  2.  gave  magistrates  a  summary 
jurisdiction  in  all  cases  of  forcible  entry;  but  in  cases 

of 
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1832.  of  forcible  detainer,  only  where  there  had  been  a  pre- 
vious forcible  entry,  and  there  may  have  been  good 
reason  for  not  making  every  forcible  detainer  an  of- 
fence cognizable  by  justices  in  a  summary  way,  for 
it  would  be  hard  to  allow  a  man  to  be  turned  out  of 
possession  for  detaining  with  force  that  land  to  which 
he  is  rightfully  entitled.  But  notwithstanding  that  sta- 
tute, a  party  who  had  acquired  the  possession  of  lands 
peaceably,  though  unlawfully,  might  afterwards  detain 
them  forcibly.  That  was  a  mischief  which  the  stat 
8  Hen.  6.  c.  9.  was  intended  to  remedy.  Now  there  is 
no  statement  in  this  conviction  that  the  entry  was  un- 
lawful. In  Rex  V.  EhD€U{a\  where  the  defendants 
were  convicted  before  justices,  on  their  view,  of  an  un- 
lawful detainer,  it  was  stated  in  the  information  that  they 
unlawfully  ejected,  expelled,  and  amoved  the  complain- 
ant, and  the  messuage  unlawfully  withheld,  and  that  pre- 
cedent is  adc^ted  in  Bunfs  Justice  (&).  There  are  no 
words  in  the  conviction  here  to  satisfy  me  there  was  any 
unlawful  entry.  I  cannot  entertain  a  doubt  that  one  of 
the  remedies  intended  to  be  given  by  that  statute,  was, 
to  extend  the  summary  jurisdiction  of  magistrates  to 
cases  of  forcible  detainer  preceded  by  a  peaceable  but  an 
unlawful  entry.  If  it  were  not  confined  to  such  cases, 
the  consequence  would  be,  that  a  person  who  had  had 
two  years'  rightful  possession  of  land,  might  be  liaUe, 
under  any  circumstances,  to  be  fined  and  imprisoned  for 
forcibly  maintaining  that  possession  against  a  wrongdoer. 

The  party  was  discharged  out  of  custody. 

(a)  2Ul,  Raym.  1514.     5  LtL  Raym,3€0, 
(6)  Vol.  ii.  title  FonMe  Entry. 
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Clarke  against  The  Imperial  Gas  Liffht  and  Saturday, 

^  ^  Nov.  24th.     . 

Coke  Company, 

/COVENANT  for  arrears  of  an  annuity  alleged  to  be  By  statute  <fiifr-i/l?j 

payable  to  the  plaintiff  by  virtue  of  an  indenture  ccTvil'mcor..^*'^^^  '^'^ 
under  the  common  seal  of  the  defendants.     The  in-  {j^htlSmpM^Jr, 
denture  was  set  out  on  oyer.     It  recited  that  the  com-  I^"he"dii^' 
pany  had  been  incorporated  and  established  for  lightinfi:  f°"  should 

'       -^  ^  o         &   have  the  cus- 

certain  parts  of  the  metropolis   with   gas,   by   certain  tody  of  the 

common  seal, 

statutes  (1  &  2  G.  4.  c.  cxvii.  and  4  G.  4.  c.  xcv.,  both  and  power  to 

use  it  for  the 

public) ;  that  the  plaintiff  had  been  their  clerk  at  a  salary  affaire  and  con- 
of  700/.  a  year,  and  had  conducted  himself- diligently  company,  who 
and  faithfully  in  that  employment,  but  had  lately  been  by  Mother*^ 
incapacitated  by  ill  health:  that  a  committee  of  pro-  TOweredu> 
prietors,  duly  appointed  by  a  general  meeting  of  the  "^^  ^^^V^ 
company,  had  reported  to  a  special   general  meeting  their  meetinga, 
that  in  consequence  of  the  plaintiff's  state  of  health,  mentofthe 

company,  and 
for  regulating 
the  proceedings  of  the  directors.     No  power  was  expressly  given  by  the  act  to  grant  annuities. 
At  a  special  general  meeting  of  the  company,  a  committee,  previously  appointed  for  certain 
purposes,  reported  that  it  was  expedient  that  the  then  clerk,  whose  health  was  bad»  should 
be  invited  to  retire  upon  a  pension,  on  condition  of  abstaining  from  acta  prejudicial  to 
the  company ;  that  such  proposal  had  been  made  to  him,  and  that  he  had  accepted  it. 
The  naeetiog  voted  that  the  report  should  be  received  and  entered  on  the  minutes,  and 
that  the  directore  should  carry  into  effect  the  committee's  recommendation.     No  order  to 
this  effect  was  made  under  seal.     The  directora,  by  deed  in  the  name  of  the  company, 
granted  an  annuity  to   the  clerk  on  his  retirement,  subject  to  conditions  of  the  nature 
shove  stated,  and  they  put  the  corporste  seal  to  it :    Held,  that  the  seal  was  properly  - 
affixed  by  the  directon;  that  the  granting  of  such  annuity  was  warranted  by  the  statute ; 
that  it  was  a  concern  of  the  company,  within  the  first-mcntionod  clause ;  and  that  no  order 
of  the  company  under  seal  was  uecessary  to  authorize  it. 

The  act  prescribed  that  nothing  should  be  done  at  any  special  general  meeting,  but  the 
business  for  which  it  was  called ;  and  certain  forms  were  required  for  calling  it.  On  a 
special  case  stated,  which  set  out  entries  of  the  proceedings  whereby  the  grant  was  autho- 
nxed,it  did  not  appear  that  those  forms  had  been  gone  through,  and  the  company,  who  were 
sued  on  the  above  deed,  alleged  this  irregularity  in  answer:  Held,  that  it  lay  on  them  to 
give  strict  proof  of  the  default ;  and  this  not  being  done,  but  a  possibility  appearing  that  the 
nums  might  have  been  complied  with,  the  Court  would  not  presume  the  contrary. 

By  the  statute,  the  orders  and  proceedings  entered  in  the  company's  books  were  to  be 
considered  as  originals,  and  read  in  all  courts,  &c.  Quttre,  Whether  this  rendered  them 
admisaable  evidence  as  between  the  company  and  a  stranger? 

it   ?^"^  ^/o. 
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1832.        it  appeared  expedient  to  invite  him  to  retire  on  a  pen- 
^  sion  of  400/.  a  year,  on  the  usual  condition  of  abstain- 

against        ing  from  acts  to  the  prejudice  of  the  company ;  that 

The  Impkual 

Gas  Company,  such  proposal  had  been  made  to  and  assented  to  by 

him;  and  that  (for  reasons  which  the  committee  as- 
signed) it  was  likely  to  prove  but  a  small  burden  to  the 
company :  the  indenture  further  recited  that  the  report 
was  approved  by  the  meeting,  and  referred  to  the  di- 
rectors to  be  carried  into  execution;  and  that,  the 
said  report  and  proceedings  having  been  communicated 
to  the  plaintiff,  he,  in  consideration  of  the  said  pension, 
had  resigned  his  office.  And  it  was  then  witnessed, 
that  in  consideration  of  his  past  services,  and  of  his 
resignation  in  compliance  with  the  said  report  and  pro- 
ceedings, and  in  consideration  of  5s.  paid,  &c.  the  said 
company  in  pursuance  of  the  recommendation  of  the 
committee  in  their  report,  and  of  the  resolution  made 
thereon  by  such  general  meeting  as  aforesaid,  and  in 
exercise  of  any  powers  or  authorities  to  them  given  or 
in  them  vested  by  the  aforesaid  acts  of  parliament,  or 
either  of  them,  and  of  every  other  power  and  authority 
in  anywise  enabling  them  in  this  behalf,  did  grant  to  the 
plaintif}^  his  executors,  &c.  one  pension,  annuity,  or  clear 
annual  sum  of  400/.,  payable  out  of  and  charged  upon  all 
and  singular  the  stock,  funds,  estate,  and  effects  of  the 
company,  and  the  gains  and  profits  thereof,  to  have,  hold, 
&c.  from  the  date  of  the  said  indenture  (when  he  re- 
signed his  office  as  aforesaid),  for  the  term  of  his  natural 
life;  and  there  was  a  covenant  by  the  company  for  pay- 
ment of  the  said  annuity  in  the  manner  and  at  the  times 
in  the  indenture  specified ;  upon  condition,  nevertheless, 
that  the  said  annuity  should  be  forfeited,  if  the  plaintiff 
should  (except  by  leave  of  the  company)  manufacture 

or 


IN  THE  Third  Year  of  WILLIAM  IV.  317 

or  supply,  or  become  an  officer  of,  or  connected  with,        J  832. 
any  other  company  who  should  manufacture  or  supply, 

Clarke 

or  undertake  to  manufacture  or  supply,  gas  for  lighting  agmnsi 
within  the  parts  and  district  which  the  first-mentioned  Gas  Company. 
company  were  then  entitled  to  supply  and  light  with  gas. 
The  defendants  pleaded  non  est  factum.  At  the  trial 
before  Lord  TerUerden  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term  1831,  a  verdict  was  taken  for  the 
plaintiff  for  400/.,  subject  to  the  opinion  of  this  Court 
upon  the  following  case :  — 

The  indenture  was  produced  by  the  plaintiff,  and  was 
proved  to  be  under  the  corporate  seal.  The  evidence 
given  by  the  defendants  was  as  follows :  —  A  general 
meeting  of  proprietors,  duly  convened,  was  held  on  the 
8th  of  March  1827,  and  was  attended  by  many,  but  not 
all,  of  the  proprietors.  The  proceedings,  as  after  stated, 
are  entered  in  the  books  of  the  company,  and  the  entries 
are  correct  statements  of  the  business  transacted  at  such 
meeting.  The  first  entry  is,  "  Resolved,  that  a  com- 
mittee be  appointed  to  investigate  and  examine  the 
accounts  of  the  company  from  its  formation  to  the  pre- 
sent period,  (any  three  of  whom  shall  form  a  quorum), 
and  that  such  committee  shall  have  the  power  to  call  for 
the  production  of,  or  to  inspect,  all  books,  documents, 
&C.  in  the  custody  or  power  of  the  directors,  and  of 
every  officer  of  the  company,  and  to  report.''  By  the 
second  resolution,  the  directors  and  other  parties  were 
requested  and  authorized  to  give  information  to  the 
committee.  By  the  third,  the  committee  were  requested 
to  make  up  a  debtor  and  creditor  account,  and  a  balance 
sheet  containing  a  full  statement  of  the  company's  affiiirs, 
&c.  By  the  fourth  and  fifth  the  committee  were  em- 
powered to  employ  an  accountant,  and  to  make  amend- 
ments 
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1832.        ments  in  the  books,  &c.     The  sixth  is  as  follows:-— 
"  "  Resolved,  that  the  said  committee  be  requested  and 

against       empowered  to  examine  into  and  consider  the  dudes  of 

The  InpiaiAL  .11  r*  i    • 

Gas  Compaoy.  the  several  officers  of  the  company  in  all  or  any  of  their 

several  departments,  together  with  the  salaries  attached 
to  their  offices,  and  to  report  thereon  at  the  next  general 
meeting  of  the  proprietors."  Much  other  business  is 
entered  in  the  books  as  transacted  at  the  same  meeting, 
but  it  is  not  material  to  the  present  case. 

On  the  23d  of  July  1827,  the  plaintiff  (then  being 
clerk)  sent  a  circular  to  the  proprietors,  giving  notice  of 
a  special  general  meeting   to   be   held  on  the  3d  of 
August^  ^^  to  receive  the  report  of  the  committee  ap- 
pointed to  examine  into  the  accounts  and  concerns  of  the 
company  at  the  general  meeting  held  on  the  8th  day  of 
March  last,  and  to  adopt  such  measures  thereon  as  the 
said  meeting  shall  deem  expedient"     Advertisements  to 
the  same  effect  were  published  in  the  newspapers,  as  re- 
quired by  statute.     The  meeting  was  held  accordingly ; 
some,  but  not  all,  of  the  proprietors  attended.      The 
proceedings  are  entered  in  the  company's  books,  which 
state  that,  the  advertisements  and  circular  calling  the 
meeting  having  been  read,  the  report  of  the  committee 
appointed  on  the  8th  of  March  was  also  presented  and 
read,  and  a  resolution  passed,  that  the  same  should  be 
received  and  entered  on  the  minutes,  and  the  directors 
instructed  to  take  steps  for  carrying  into  effect  the  re- 
commendations  therein  contained.  The  report  contained, 
among  other  things,  that  statement  respecting  the  com- 
pany's clerk,  the  present  plaintiff,  which  is,  in  substance^ 
recited  in  the  indenture,  as  set  out  above.     On  the  19th 
of  September  1827,  a  special  general  meeting  was  held  in 
pursuance  of  a  circular  letter  and  advertisements  duly 

issued, 


IN  THE  Third  Year  of  WILLIAM  IV.  319 

issued,  in  which  the  proprietors  were  requested  to  meet        1882. 
"  for  the  purpose  of  electing  a  fit  and  proper  person  to        

1         1     1        /•    1  .1  Clarke 

be  clerk  of  the  company,  in  the  place  of  Mr.  Henry  agatntt 
Clarke  (the  plaintiff)  who  has  resigned."  Some  (but  Gas  Company. 
not  all)  of  the  proprietors  attended.  The  entry  of  the 
proceedings  in  the  company's  books  is,  that,  after  the 
notice  of  meeting  had  been  read,  the  following  report  of 
the  directors  was  presented  and  read  :  —  "  Your  direc- 
tors, in  conformity  with  the  resolution  passed  at  a  gene- 
ral meedng  of  the  proprietors  held  on  the  3d  of  August 
last,  proceeded  to  carry  into  effect  the  order  for  grant- 
ing an  annuity  of  400/.  to  Mr.  Henry  Clarke^  who  has 
acceded  to  the  terms  proposed,  and  in  consequence  re- 
signed the  situation  of  clerk  to  this  company."  Then 
follow  other  entries  of  business  done  at  the  meeting,  but 
not  material  to  this  case. 

The  indenture  was,  before  the  commencement  of  the 
action,  assigned  to  a  proprietor  of  the  company,  who,  in 
that  capacity,  attended  the  aforesaid  meetings.  No  proof 
was  given  of  the  time  or  manner  of  affixing  the  corporate 
seal,  nor,  except  so  far  as  is  above  stated,  of  any  autho- 
rity or  direction  given  to  any  person  to  affix  the  same. 
None  of  the  entries  above  mentioned  is  under  the  cor- 
porate seal.  The  questions  for  the  opinion  of  the  Court 
were,  first,  whether  the  above  evidence  for  the  defend- 
ants was  receivable ;  and,  secondly,  if  it  were,  whether 
it  constituted  a  defence  to  the  action  by  shewing  the 
deed  to  be  void.  This  case  was  argued  on  a  former 
day  of  the  term. 

Plait  for  the  plaintiff.     The  books  were  not  evidence 
for  the  company,  being  mere  documents  of  their  own, 
to  which  the  plaintiff,  as  regards  this  action,  is  a  stranger. 
The  company,  being  incorporated,  has  a  certain  com- 
mon 


320  CASES  IN  MICHAELMAS  TERM 

1832.        mon  seal,  which,  when  once  affixed  to  a  deed,  is  evi- 
dence  of  their  being  parties  to  it :  whether  proper  steps 

V/  I*A  RK  B 

agnintt        Were  taken  to  authorize  the  affixing  of  it  or  not,  may  be 

The  IiirERfAL 

Gas  Companj.   matter  of  dispute  among  themselves,  but  cannot  afiect 

the  right  of  a  third  party.  Their  books  are  nothing 
more  than  the  memorandum  of  a  private  person,  and 
can  have  no  greater  effect  to  invalidate  their  own  deed* 
The  instrument  itself  is  regular  on  the  face  of  it,  it 
grants  what  the  company  might  grant,  and  for  purposes 
which  are  legitimate,  and  beneficial  to  them. 

jR.  v.  Richards  contrk.  The  evidence  was  receivable, 
as  tending  to  avoid  the  deed.  In  the  case  of  a  deed  ex- 
ecuted by  an  individual,  the  plaintiff  proves  the  execution 
and  delivery :  in  the  instance  of  a  coi*poration,  the  seal 
is  prim&  facie  evidence  of  regular  execution ;  but  in  the 
latter  case  it  may  be  proved  that  the  seal  was  affixed 
without  proper  authority,  and  the  deed  therefore  invalid ; 
just  as,  where  an  individual  pleads  non  est  factum,  what- 
ever shews  that  he  was  at  the  time  incapable  of  binding 
himself  by  deed  is  evidence  to  support  the  plea.  For- 
merly the  special  matter  would  have  been  pleaded  with 
the  conclusion,  "  et  sic  non  est  factum ;"  but  that  is  no 
longer  customary.  A  defendant  may  prove,  under  the 
general  plea  of  non  est  factum,  that  a  bail-bond  was  ex- 
ecuted by  him  after  the  return  of  the  writ,  Thompson  v. 
Rock  (a) ;  or  that  a  bond  was  delivered  as  an  escrow, 
Stoytes  V.  Pearson  (6).  It  is  the  same  with  a  corporation; 
and,  ^^  If  a  person  pretending  to  be  mayor  of  a  corpora- 
tion, put  the  corporation  seal  to  a  deed,  yet  it  is  not,  by 
that,  the  deed  of  the  corporation."  Anonymous^  12  Mod. 
423.  In  the  Derby  Canal  Company  v.  Wilmot(c)y  an  incor- 

(fl)  ^M.  i  S.  338.  (6)    1  Efp,  N,  P.  C.  955, 

(c)  9  East,  360. 

porated 
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porated  company  sold  land,  and  directed  their  clerk  to  1882. 
seal  a  conveyance,  which  they  placed  in  his  hands,  but  not  — ^ 
to  part  with  it  till  certain  accounts  were  adjusted;  and  against 
it  was  held  that  the  sealing,  under  these  circumstances,  Gas  CompaDy. 
did  not  pass  the  estate.  The  circumstances,  therefore, 
under  which  a  corporation  seal  was  affixed,  may  be 
enquired  into :  and  here  it  may  be  shewn  that  that  act 
was  done  without  proper  authority.  The  company's 
books  are  evidence  on  that  point ;  for,  by  1  &  2  G.  4. 
c.  cxviL  5. 60.,  (which  incorporates  the  company)  the 
orders  and  proceedings  entered  and  signed  as  there 
specified,  '*  shall  be  deemed  and  taken  to  be  original 
orders  and  proceedings,  and  shall  be  allowed  to  be 
read  in  all  courts  and  places  whatsoever,  and  by  and 
before  all  judges,  justices,  and  others."  [^TaufUon  J. 
They  must  be  evidence  for  some  purposes ;  the  ques- 
tion is,  whether  they  are  so  for  this.]  The  business 
referred  to  a  committee  by  the  resolutions  of  March 
Stb,  1827,  was  not  such  as  the  meeting  of  proprietors 
could  lawfully  delegate ;  but  assuming  that  they  could, 
the  committee  were  not  authorized  to  report  upon  a 
matter  not  referred  to  them,  namely,  the  granting  a 
pension  to  the  clerk  upon  his  resigning  his  office :  nor 
was  the  meeting  of  the  8d  of  August  empowered  to  take 
that  subject  into  consideration ;  for,  by  1  &  2  G.  4.  c.cxvii. 
s.  61.,  no  business  is  to  be  transacted  at  any  special 
general  meeting  besides  that  for  which  it  shall  have  been 
called;  and  the  notices  of  the  28d  oijidy  say  nothing 
of  a  proposed  grant  of  an  annuity.  By  sect.  62.  of  the 
last-mentioned  act,  dividends  are  to  be  made  half-yearly 
out  of  the  clear  profits,  subject  to  certain  regulations ; 
one  of  which  is,  '^  that  no  dividend  shall  be  made 
whereby  the  capital  of  the  company  shall  be  impaired." 
Vol.  IV.  Y  To 
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1832.        To  grant  aii  annuity  like  the  present,  is  contrary  to  the 

policy  of  this  section,  which  is,  that  the  funds  of  the 

afioinst        year  shall  pay  the  year's  expenses ;  and  such  a  grant 
Gas  Company,   does  tend  to  impair  the  capital.     The  company  might 

as  well  pay  the  current  expense  of  coals  by  annuities 
charged  on  the  future  funds ;  or  give  their  servants  re- 
duced allowances,  securing  to  them  annuities  for  life  on 
their  dismissal.  Sect.  71*  gives  power  to  the  directors 
to  use  the  common  seal  ^^  for  tlie  affairs  and  concerns  of 
the  company,"  but  that  is  only  for  the  ordinary  affairs. 
In  a  matter  like  the  present,  they  could  only  be  authorized 
to  use  it  by  an  order  or  by-law ;  and  by  sect.  76.,  any  by* 
law  made  at  a  general,  or  special  general  meeting  *'  for  the 
good  government  of  the  company,  and  for  regulating  the 
proceedings  of  the  directors,"  must  be  under  the  common 
seal.  In  Dunston  v.  The  Imperial  Gas  Light  Compamf{a)j 
the  majority  of  the  Court  seem  to  have  been  of  opinion, 
that  a  resolution  for  giving  remuneration  to  a  director, 
which  is  not  provided  for  by  the  statute  I  &  2  G.  4. 
ccxvii.,  ought  to  have  been  made  in  the  form  of  an  order 
under  seal.  There  is  no  provision  in  the  act  for  remune- 
rating the  clerk.  It  does  not  any  where  appear  to  have 
been  intended  by  the  act,  that  the  company  should  grant 
annuities,  and  they  cannot  take  upon  themselves  to  act 
as  a  corporation  for  other  purposes  than  those  for  which 
they  were  incorporated.  This  was  one  argument  ad- 
verted to  by  the  Court  in  Broughton  v.  The  Manchester 
Water-works  Company  (6),  where  it  was  held,  that  that 
corporation  could  not  accept  bills  payable  at  less  than 
six  months.  In  that  case  it  was  observed,  that  if  such 
Acceptances  could  be  given,  the  corporation  might  be- 

(rt)  5B,i  Ad.  125.  (b)  ZB^^A,  I. 

come 
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come  a  banking  company  :  and  so,  if  the  present  deed        1832. 
were  held  available,  this  gas  company  might  become  a        — 

Clarkx 

society  for  granting  annuities.  agaifut 

The  Impxrial 
Gas  Compaoj. 

Plait  in  reply.  It  may  be  admitted  that,  on  non  est 
faciumy  evidence  is  receivable  to  shew  that  the  supposed 
deed  is  no  deed  at  all ;  as  in  the  case  of  infancy,  or 
coverture,  or  an  instrument  delivered  as  an  escrow. 
But  here,  even  supposing  the  books  to  be  evidence, 
(which  has  not  been  established,)  it  does  not  result 
from  the  proceedings  that,  owing  to  any  irregularity, 
the  indenture  in  question  was  no  deed.  (He  then  re- 
ferred to  the  several  entries  set  out  in  the  case.)  But 
the  clause  that  the  books  shall  be  evidence,  is  only  one 
of  the  terms  of  the  partnership ;  they  might  be  evidence 
as  between  the  partners,  but  yet  not  against  strangers. 
By  I&2G. 4.  c.  cxvii.  5.71.,  the  directors  have  the 
custody  of  the  common  seal,  to  be  used  for  the  afiairs 
and  concerns  of  the  company ;  and  it  appears  from  the 
case  that  they  did  affix  it  in  the  present  transaction, 
which  clearly  was  an  affair  and  concern  of  the  com- 
pany. No  fraud  is  imputed.  The  seal  being  in  the 
hands  of  the  directors  for  these  purposes,  it  is  absurd  to 
require  an  order  under  seal  to  them ;  for  they  must  also 
seal  that  Dufistonv.The  Imperial  Gas  Light  Compant/{a) 
only  decided  that  the  instrument  there  in  question, 
which  was  an  order  for  giving  a  remuneration  to  direc- 
tors, ought  to  have  been  under  seal  to  bind  the  com- 
pany. It  is  within  the  scope  of  the  act  that  servants  of 
the  company  should  be  remunerated;  and  this  Court 
is  not  called  upon  to  lay  down  restrictions  as  to  the 

(a)  SB.  iM.l25. 

Y  2  .mode 
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1832.       mode  of  payment     The  annuity  is  not  properly  a 
"  charge  upon  future  funds,  the  whole  interest  being  in 

againtt       the  present  members :  but  if  the  charge  were  such,  the 

The  Imperial  .       .  !• 

Gas  Company,  proper  redress  would  be  by  application  to  a  court  of 
equity.  This  is  not  a  taking  up  of  money  on  annuity 
by  way  of  loan,  which  would  be  contrary  to  sect.  31., 
but  an  actual  repayment  of  past  services.  Sect.  62. 
only  regards  an  improper  distribution  of  supposed 
profits.  If  the  current  expenses  of  the  company  ex- 
ceeded the  income,  the  capital  must  be  touched.  Brought 
ton  V.  The  Manchester  Water-works  Company  {a)  was  the 
case  of  a  corporation  not  established  for  trading  pur- 
}H>ses  assuming  the  power  to  accept  bills,  which  is  very 
difierent  from  executing  a  deed. 

Cw\  adv.  vidt. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  The  question  in  this  case  turned  upon  the  vali- 
dity of  a  bond  granted  by  the  company  to  Mr.  Clarke^ 
who  had  been  in  their  service,  and  which  was  in  the 
nature  of  a  retiring  pension.  It  was  contended  in  the 
first  place  that  this  bond  was  void,  as  not  having  been 
executed  conformably  to  the  act  of  parliament  by  which 
the  company  was  constituted,  and  the  case  was  put,  on 
behalf  of  the  defendants,  of  a  corporation  seal  having 
been  affixed  to  a  deed  by  one  who  had  assumed  the 
office  of  mayor.  But  here  the  seal  was  undoubtedly 
applied  by  those  who  had  the  legal  custody  of  it,  that 
is,  the  directors  of  the  company. 

It  was  further  urged,  that  the  bond  was  granted  for  a 
purpose  not  warranted  by  the  act,  and  in  this  respect 

(a)  3B.4:J.  1. 

Broi^hton 
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Broughtony.  The  Manchester  JVater-works  Company  (a)        1832. 
was   supposed   to   apply.     Mr.  Justice   Hdroyd  there        " 
observed,  that  a  bill  of  exchange  could  not  bind  the        agaimt 
company,  who  could  only  contract  under  seal,  and  this  Gas  Company. 
the  defendant  must  be  supposed  to  know;  and  it  was 
said  by  another  learned  Judge,    that  if  a   company, 
established  for  purposes  however  limited,  could  accept 
bills,  it  might  erect  itself  into   a  banking  company. 
So  it  was  argued  here  by  the  defendant's  counsel,  that 
this,  which  is  a  company  for  supplying  London  with 
gas,  would  be  converted  into  a  company  for  granting 
annuities,  if  a  bond  of  this  kind  were  to  be  sustained. 
We  are,  however,  of  opinion  that  the  general  authority 
confided  to  the  directors  to  manage  the  concerns  of  the 
company  may  well  authorise  a  grant  like  this,  particu- 
larly to  an  officer  entitled  to  a  salary,  wishing  to  retire 
on  account  of  ill  health,  and  agreeing  to  abstain  from 
transferring  his  services  to  any  other  company. 

A  third  objection  was,  that  no  such  contract  could  be 
made  without  the  consent  of  the  general  body  of  pro- 
prietors, called  together  by  notice  for  this  particular 
object.  The  act  does  require  this,  and  if  we  could  dis- 
tinctly see  that  the  forms  prescribed  by  the  act  in  this 
respect  had  not  been  complied  with,  the  argument  would 
have  great  weight.  But,  on  the  contrary,  if  we  were 
to  enquire  into  the  facts,  we  might  perhaps  find  that 
the  forms  of  the  act  had  been  strictly  complied  with.  It 
is  enough  to  observe,  that  proof  of  this  irregularity  does 
not  appear  in  plain  terms  upon  the  case,  and  the  com- 
pany, when  they  seek  to  set  aside  their  own  formal  act  on 
the  ground  of  irregularity  in  the  preliminary  proceed- 

(a)  3B,  ^  A,  1. 

Y  3  ings. 
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18S2.        ingSy  ought  to  make  out  such  a  defence  by  the  most 

cogent  prpof.     Although  the  case  sets  out  the  proceed- 

agamai       inirs  impeached  as  irreccular.  it  is  not  asserted  that  other 

ThelMFiauL        ®  .  .         i  -  i       i. 

Oat  ComiNuiy.  proceedings  might  not  hare  taken  place,  in  which  all 
the  requisite  forms  were  complied  with.     For  any  thing 
that  appears  in  the  case,  it  is  possible  that  due  notice 
may  have  been  given  for  considering  whether  the  pro- 
posal made  by  the  committee  on  the  3d  of  August  should 
not  be  carried  into  effect ;  the  general  meeting  of  pro- 
prietors may  have  concurred  in  the  steps  taken  by  the 
directors  for  executing  it;   and  if  this  was  regularly 
done  before  affixing  the  seal  to  the  instrument,  all  was 
right :  and  then,  inasmuch  as  the  seal  was  set  by  those 
who  had  the  power  of  affixing  it,  and  to  an  instrument 
giving  effect  to  a  bargain  which  the  company  bad  pow^ 
to  make,  as  no  fraud  is  imputed  to  the  plaintiff,  and 
there  is  a  possibility,  upon  the  facts  set  forth,  that  the 
apparent  irr^ularity  may  not  have  occurred,  we  think 
the  plaintiff  is  entitled  to  judgment     As  our  opinion 
proceeds  upon  the  supposition  that  the  facts  set  forth 
in  the  company's  books  are  true,  the  question,  whether 
or  not  they  were  admissible  on  their  behalf,  does  not 
arise. 

Postea  to  the  plaintiS 
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1882. 


The  King  against  The   Hungerford  Market  Saturday, 

^  Nov,  24th. 

Company. 
CEx  parte  Elizabeth  Da  vies.) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  Bystat.  iiGf.4.  ;^^r  -; 
the  company  to  issue   their  warrant  (pursuant  to  Hun^ord  *  '         '''^ 

i_  r^  \        \    t*  Market  Com'^  ^Cttt t9    * 

the  Statute  11  Cj.  4.  c.  Ixx.)  for  summonmg  a  jury  to  jxinywere      '  *  '^ 

assess  damages  and  compensation  to  Elizabeth  Davies  purchasecenain        ^  "^ 
for  her  interest  in  the  Skip  public-house.     The  affidavits  Se'pii^po^  of 
in  support  of  the  rule  stated,  that  the  said  E.  Davies  J^^'g^"^^ 
was  possessed  of  the  premises  in  question,  under  a  lease  «»c'«^"ft>J- 
for  twenty-four  years  from  September  1822,  and  that,  after  i^  ""y  person 

interested  in 

some  correspondence  respecting  a  proposed  purchase  of  >uch  premises 

,         ,       ,  .1.11  .       1. 1  *■**»  ^°'" 

them  by  the  company,   (m  which  the  parties  did  not  twenty-one 

,  I  1  •  1  ^'5^  oext  after 

agree   as  to  the  steps  to  be   taken  with  respect  to  a  notice  given 
valuation,)  she  received  from  their  clerk  a  notice  (stated  being  required 
to  be  given  in  pursuance  of  sect.  6.  of  the  above^men-  ^^of*Jl,e 
tioned  act)  to  the  following  eflfect :  —  "  That  the  mes-  ^^  '*'""*• 

'  o  ••  to  lyeat,  or  not 

suai?e  or  tenement  called,"  &c.  (describing  it)  "  and  men-  v^^  ^o""  ^® 

,  ^^  ^  ^  ^  .  .sale  thereof,  in 

tioned  and  contained  in  the  schedule  to  the  said  act,  is  every  such  caM 

the  company 

required  for  the  purposes  of  the  said  act,  and  that  it  is  shall  cause  the 

^i-      •    ^      ..  r    1  c  .  11  value  of,  and 

the  intention  ot  the  company  of  proprietors  duly  con-  recompense  to 
stituted  by  the  said  act,  to  contract  for  the  purchase  of  such*  premises 
all  subsisting  leases,  terms,  estates,  and  interests  therein,  ^bl^j"^ 
and  that  in  case  you  shall   not  within    the  space  of  •"**  f^""  '"*5* 

•^  ^  monmg  and 

returning  such 
jury  they  are  empowered  to  issue  their  warrant  to  the  High  Bailiff  of  We»tmin$iert  who  is 
required  to  impanncl,  summon,  and  return  such  jury,  and  is  empowered  to  swear  twelve, 
and  to  ezamiue  witnesses  before  them,  &c. ;  and  they  shall  assess  tlic  damages  aod  recom- 
pense. &c.  : 

Held,  that  the  compHny,  having  given  such  notice  to  an  occupier,  could  not  withdraw 
from  it,  though  they  offered  to  pay  all  reasonable  costs  incurred  by  him  in  consequence  ; 
but  that  the  act  obliged  them,  on  his  demand,  to  issue  their  warrant  to  the  High  Bailiff  for 
summoning  a  jury.     And  the  Court  granted  a  mandamus  to  compel  them  so  to  do. 

Y  4  twenty- 
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1882.        twenty-one  days  from  the  date  hereof,  treat,  contract, 
and  agree  with  the  said  company  for  the  sale  of  the 

The  KiKO 

agqinu        said  premises,  and  all  subsisting  leases,  &c.  therein,  it 

Xbe 

HuNOKEPOM)    is  the  intention  of  the  said  company  forthwith  after  the 
Company.      expiration  oi  twenty-one  days,  to  issue  their  precept  to 
the  high  bailiff  of  the  city  and  liberty  of  Westminster  to 
summon  and  impannel  a  jury  for  the  purpose  of  en- 
quiring into  and  assessing  the  damages  and  recompense 
to  be  given  for  and  in  respect  of  the  said  premises,  and 
all  interests  therein,  according  to  the  provisions  of  the 
said  act     Dated  this  25th  day  of  February  1832."     A 
similar  notice  was  given  to  Mrs.  Drake^  the  owner  of  the 
freehold.     It  was  further  stated,  that  in  the  expectation 
that  these  notices*  would  be  acted  upon,  Mrs.  Davies  re- 
duced the  stock  upon  her  premises,  and  had  ever  since  the 
notice  been  ready  and  willing  to  give  up  possession  to  the 
company,  on  receiving  a  reasonable  compensation ;  and 
that  the  premises  had  been  surveyed  and  valued  on  her 
behalf,   and  preparations   made  to  support  her  claim 
before  a  jury :  that  a  request  being  made  on  her  behalf  on 
the  17th  o(  April  J  by  S.  T.  Bull,  her  surveyor,  to  know 
when  the  case  woiild  be  submitted  to  a  jury,  the  com- 
pany's clerk,  on  the  2d  of  Mai/j  returned  the  following 
answer:  — "  Sir,  —  I  am  desired  by  the  court  of  directors 
to  acknowledge  the  receipt  of  your  letter  of  the  17th  of 
April,  and  to  remind  you  that  you  have  been  informed 
that  the  premises  of  Mrs.  Davies  are  not  wanted.    I 
am,  Sir,  &c/'     It  was  further  alleged,  that  the  premises 
had  been  much  lessened  in  value  by  the  company's 
works.     On  behalf  of  the  company  it  was  stated,  that 
on  the  3d  of  April  their  attorney  conferred  with  the 
attorney  of  Mrs.  Drake,  and  not  being  able  to  agree 
with  him  upon  terms,  declined  the  premises,  and  paid 

his 
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his  bill  of  costs;  that  he  informed  Mr.  S.  T.  Bull  of        1832. 
this  shortly  after  the  Sd  of  April ;  and  that  he  was  not        

The  KiNQ 

apprised,  till  the  6th  oi  June  following,  that  the  attorney        agaiMt 

The 

for  Mrs.  Drake  did  not  also  act  for  Mrs.  Davies :  that  HnNoiRroRs 
on  the  said  6th  of  June^  H.  fV.  Btdly  as  attorney  for  Compwiy 
Mrs.  Daviesy  gave  him  notice,  that  he,  Btdlj  would 
attend  the  court  of  the  company  on  the  following  day, 
to  know  what  course  they  meant  to  pursue :  that  H.  W. 
Bull  accordingly  had  an  interview  with  the  company  on 
the  7th,  and  that  on  the  8th,  the  deponent,  the  com- 
paD3r's  attorney,  by  their  direction,  wrote  to  him  as 
follows :  —  "  Sir,  —  I  am  desired  by  the  board  of  direc- 
tors to  inform  you,  that  as  the  sum  asked  for  the  pur- 
chase of  the  freehold  of  the  Ship  public-house,  and  Mrs. 
Daviess  interest  therein,  so  greatly  exceeds  the  sum  the 
company  had  reason  to  expect,  they  declined  the  pur- 
chase altogether,  of  which  your  client  was  informed  on 
the  3d  of  April  last.  The  company  however  are  will- 
ing, and  I  hereby  offer  on  their  behalf,  to  pay  any 
necessary  and  reasonable  expense  your  client  may  have 
incurred  in  consequence  of  the  notice  of  the  25th  of 
February  last.*' 

Sir  James  Scarlett  now  shewed  cause.  Under  the 
circumstances  disclosed  by  the  affidavits,  the  company 
were  not  bound  to  take  these  premises.  (He  then  com- 
mented upon  the  facts  sworn  to,  and  the  correspond- 
ence.)    The  sixth  section   of  the   act  (a)  enables  the 

company, 

(a)  By  which  it  is  enacted,  that  if  any  person  interested  in,  or  having 
or  cfainring  poirer  to  sell,  the  messuages,  &c.  in  the  first  schedule  to  the 
act  described,  or  any  part  thereof,  shall,  for  the  space  of  twenty-one  days 
next  after  notice  in  writing,  signed  by  the  clerk  of  the  company,  shall 
have  been  given  to  him  (as  is  there  specified)  of  such  messuages,  &c. 
bciog  required  for  the  purposes  of  the  act,  neglect  or  refuse  to  treat  and 

agree, 
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1832.        company,  if  the  owners  of  messuages,  &c.,  after  twenty- 
,  one  days'  notice,  will  not  treat  with  them  for  the  sale  of 

The  KiKO  ^ 

against        such  premises,  to  have  a  jury  summoned,  who  shall 

The 

HvNOBiiFoiiD  assess  the  compensation :  but  the  clause  is  not  so  worded 
Company.  as  to  be  at  all  events  compulsory  on  the  company. 
Although  they  may  have  given  notice,  there  is  a  locus 
pcenitentiss,  and  here  it  is  not  unreasonable  that  the 
company  should  claim  it.  Their  notice  was  given  on 
the  25th  of  February ;  the  written  answer  of  their  clerk 
to  Mrs.  Daviess  surveyor  was  sent  in  the  beginning 
of  Maj/f  and  they  have  offered  to  pay  all  reasonable 
expenses  incurred  by  Mrs.  Davies  in  consequence  of 
the  notice. 


agree,  or  shall  not  ogree,  for  the  sale  of  the  said  premises,  or  shall  be 
prevented  by  absence  or  disability,  or  cannot  be  found  or  known,  or  shall 
not  produce  a  clear  title,  <*  then  and  in  every  such  case  the  said  conapany 
or  their  successors  sAa//  cause  the  value  and  rccompence  to  be  made  for  sudi 
mestuagett  wharfg,  lands,  or  heredUamenfs,  to  be  inquired  into  and  ascer^ 
tttined  by  a  jury  of  twelve  indifferent  men  of  the  said  city  of  Westminsters 
and  for  the  summoning  and  returning  such  jury  the  said  company 
and  their  successors  are  hereby  empowered  from  time  to  time  to  issue 
a  warrant  under  their  common  seal  to  the  High  Bailiff  of  the  said  city 
and  liberty  of  Westminster,  or  his  deputy,  thereby  commanding  and 
requiring  him  to  impannel,  summon,  and  return  an  indifferent  jury  of 
twenty-four  persons,"  &c. ;  and  the  High  Bailiff  is  required  to  impannel, 
summon,  and  return  such  number,  out  of  whom  he  is  empowered  to 
swear  twelve  to  be  the  jury  for  the  purposes  aforesaid,  &c. ;  he  is  further 
empowered  and  required  to  summon  witnesses,  and  examine  them  on 
oath  before  the  said  jury;  and  he  shall  cause  the  jury  to  view  the  places  . 
jIn  question  if  necessary,  and  use  all  lawful  ways  and  means  for  his  own 
and  the  jury's  information,  as  he  shall  think  fit;  *<  and  the  said  jury  shall 
assess  the  damages  and  recompence  to  be  given  for  the  messuages,  &c  to 
the  respective  owner  or  owners  and  occupier  or  occupiers  thereof,  accord- 
ing to  his,  her,  or  their  respective  interests  therein,  and  shall  give  in  their 
verdict  thereupon  ;*'  and  after  such  enquiry  and  verdict  the  High  Bailiff 
<*  shall  thereupon  order,  adjudge,  and  determine  the  sum  or  sums  of 
money  so  assessed  by  the  said  jury  to  be  paid  for  the  said  messuages, 
wharfs,  lands,  or  hereditaments,  or  any  interest  therein,  according  to  sudi 
verdict  or  inquisition  of  the  said  jury.*' 
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Kelh/  and  Chafinell  contr^  The  notice  binds  the 
company  as  well  as  the  individual,  otherwise  great  in- 
justice would  be  done.  The  first  sections  of  the  act 
give  particular  facilities  to  the  company  in  treating  for, 
and  taking  conveyances  of,  certain  premises  which  are 
described  in  a  schedule :  and  until  the  expiration  of  three 
years  firom  the  29th  of  September  1830,  (sect.  4.)  they  may 
compel  the  owners  of  such  premises  to  sell  them;  for 
by  sect.  6.  they  may,  without  any  other  treaty,  at  once 
give  notice  to  the  occupiers  of  such  premises  that  the 
same  are  required  for  the  purposes  of  the  act,  and  if  the 
parties  do  not,  within  twenty-one  days  after  such  notice, 
agree  with  the  company  upon  terms  of  sale,  a  warrant 
is  to  issue  for  summoning  a  jury  to  assess  compensation, 
whose  verdict,  by  sect.  7.,  is  to  be  final.  Every  thing 
here,  as  respects  the  tenant,  is  done  in  invitum.  It  is  at 
the  option  of  the  company  to  give  notice  or  not  In 
the  present  case  notice  is  given :  the  tenant  begins  sell- 
ing off  his  stock,  employs  a  surveyor,  and  incurs  other 
expenses :  and  it  is  now  said,  that  after  this  has  taken 
place,  the  company  may  turn  round  and  renounce  the 
premises.  The  Court  would  not  hold  that  the  legis- 
lature had  intended  to  give  such  a  power,  unless  the 
words  of  the  act  were  too  strong  to  leave  a  doubt.  But 
here  the  language  is  imperative;  that  if  an  agreement 
be  not  come  to  after  notice,  ^^  in  every  such  case  the 
company  shall  cause  the  value  and  recompense  to  be 
enquired  into  and  ascertained  by  a  jury."  Under  this 
act  the  company  obtain  the  whole  benefit  of  a  con- 
tract  for  the  sale  and  purchase  of  the  premises  (on  terms 
to  be  afterwards  ascertained),  by  merely  giving  notice  to 
the  owner  and  occupier.  Can  it  be  said  that  they  shall 
also  be  at  liberty  to  withdraw  from  such  contract  at 

their 
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18S2.       their  own  pleasure  ?   And  if  so,  may  not  this  be  done  at 
any  time  before  the  jury  have  given  their  verdict,  or 

The  KiKO 

agamsi        even  before  the  high  bailiff  has  made  his  adjudication  in 

The 

HuNoiRFOBD    pursuance  of  it  ?    If  the  notice  has  the  effect  of  a  con- 

Market 

Company.      tract,  it  can  only  be  rescinded  by  both  parties. 

Denman  C  J.  The  parties  forming  the  company  have 
obtained  an  act  of  parliament,  giving  them  great  privi- 
leges in  the  purchasing  of  certain  property.  There  is  no 
power  reserved  to  them  of  countermanding  a  notice  once 
given,  in  case  of  disagreement  as  to  terms,  but  they  may 
summon  a  jury  to  ascertain  them;  that  is  their  protection 
in  case  of  an  exorbitant  demand.  If  they  are  not  bound 
by  their  notice,  it  follows  that,  after  giving  it,  they  are 
free,  during  the  long  period  of  three  years,  (allowed  by 
the  fourth  section  of  the  act,)  to  take  the  property  or 
not,  at  their  discretion,  and  the  owner  is  at  their  mercy 
during  that  time.  I  cannot  think  that  the  legislature  so 
intended.  The  rule  must  therefore  be  made  absolute, 
and  the  company  must  go  to  a  jury,  which  is  the  security 
they  have  provided  for  themselves  by  this  act. 

Parke  J.  I  am  of  the  same  opinion.  The  com- 
pany are  not  bound  to  purchase  the  property  mentioned 
in  the  schedule,  but  the  question  is,  at  what  period  they 
shall  be  said  to  have  exercised  their  option.  Now,  I 
think,  that  is  done  when  they  have  given  notice,  and 
that,  according  to  reason  and  good  sense,  such  notice 
ought  to  be  as  binding  on  them  as  on  the  owner  or 
occupier.  And  this  construction,  which  I  should  be 
disposed  to  put  independently  of  express  words  in 
the  statute,  is  supported  by  the  language  of  sect  6., 
which  enacts,  that  if  the  owners  or  occupiers  shall  not, 

for 
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for  the  space  of  twenty-one  days  after  notice,  have 
agreed  upon  terms  of  sale,  the  company  *^  shall  cause 
the  value  and  recorapence  to  be  enquired  into  by  a 
jury/'  &c.  This  Court  came  to  a  similar  conclusion  in 
a  late  case  of  TX^  King  v.  The  Commissioners  for  im- 
proving  Market  Street^  Manchester,  {a)  The  language  of 
the  statute  there  was  different,  and  I  believe  there  were 
DO  compulsory  words,  but  the  Court  thought,  from  the 
general  purview  of  the  act,  that  the  commissioners  were 
to  be  considered  as  having  exercised  their  option  when 
they  gave  notice  of  taking  the  premises,  and  that  they 
could  not  withdraw  from  it  The  case  has  not  been  re- 
ported, but,  I  believe,  would  be  found  to  bear  upon  the 
present 


1832. 
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Taunton  J.  I  am  of  the  same  opinion.  If  the 
notice  could  be  countermanded,  the  company  may  state 
what  they  consider  as  a  countermand  in  their  return  to 
the  mandamus. 


Patteson  J.  concurred. 


Rule  absolute. 


(a)  The  King  against  The  Commissioners  for  improving  January  87tb, 
Market  Street,  Manchester. 


A  auuE  Dia  bad  been  obtained  on  a  former  day  in  this  (ffUaiy)  term,  for 
a  mandamus  requiring  the  commissioners  to  issue  their  warrant  to  the 
■beriff  of  Lancatlure,  his  under  sheriff,  or  one  of  the  coroners,  to  summon 
a  jury,  and  enquire  into  and  assess  compensation  to  one  Newall  for  certain 
premises,  pursuant  to  the  act  1  &  2  6.  4.  c.  czzvL 

It  appeared  that  on  the  28th  of  November  1829,  the  commissioners 
gave  notice  in  writing  to  Newail  that  the  messuage  or  premises,  or  so 
much  of  the  same  as  was  requisite  for  widening  Market  Street,  occupied 
by  him  or  bis  under  tenants,  situate  in  the  same  street,  were  wanted  for 
the  purposes  of  the  act;  and  the  notice  required  him  to  give  up  posses- 
sion of  the  premises  or  such  part  thereof,  to  the  commissioners,  on  the 
S9lb  of  Nopember  1830.     Notices  were  also  given  to  NewalT*  tenanto 

of 


1831. 
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1 8S2.         of  tbe  other  puts  of  the  premises.     In  the  course  of  1829  mnd  1830  ■ome 

.,_._^  negotuuion  took  place  between  NewaU  and  the  commissioners  respecting 

Tbe  Kixa       the  purchase,  but  they  could  not  agree  upon  terms,  and  in  Deetmiber 

agaifui  1850,  the  premises  still  remaining   unpurchased,   NewaU,   who   com- 

HaifGcapoan    pWncd  that  he  was  materially  injured  by  the  delay,  as  well  as  by  the 

Market  proceedin|p  of  the  company  in  the  improvements  they  were  carrying  on. 
Company.  gg^^e  them  notice  to  issue  their  warrant  (as  above)  for  summoning  a 
jury ;  at  the  same  time  stating  that  he  was  ready  to  sell  at  a  reasonable 
price,  but  persisted  in  declining  the  offer  already  made.  On  the  part  of 
the  commissioners,  affidavits  were  put  in»  stating  that  their  funds  were 
limited,  and*  subject  to  the  pajrment  of  interest  on  a  very  large  debt,  and 
that  they  were  under  restriction  as  to  borrowing  further  sums ;  that  they 
gave  the  notices  merely  with  a  view  of  being  enabled  to  take  any  favour- 
able opportunity  which  might  occur  for  purchasing,  (there  being  no  power 
given  than  by  the  act  to  icmove  any  party  witlioiit  such  notice^)  but  BOt 
with  any  final  determination  to  purchase  at  all  events;  that  tbe  sum 
demanded  was  unreasonable,  and  that  Newali,  though  he  daimed  com- 
pensation for  good-will,  had  refused  to  give  any  estimate  of  it;  that  if 
a  jury  gave  any  sum  at  all  approaching  that  now  denumded,  it  was 
doubtful  if  the  funds  would  be  adequate  for  a  considerable  time;  and 
chat  the  improvement  to  be  effected  by  taking  the  premises  in  question 
would  not,  in  the  judgment  of  the  commissioners,  warrant  such  an 
expense. 

The  act  1  &  2  G.  4.  c.  czxvi.  empowered  the  commissioners,  by  sect.  SS., 
to  purchase  certain  premises  described  in  a  schedule,  by  agreement  witU 
the  owners,  or  if  an  agreement  could  not  be  come  to,  then  by  assenment 
as  aAer  mentioned.  By  sect.  27.,  if  part  only  of  any  premises  were 
wanted,  the  commissioners  were  required  to  purchase  the  whole,  if  the 
owners  were  unwilling  to  sell  part.  By  sect.  51.  it  was  enacted  as  fol- 
lows :  — That  if  the  owners,  &c.  shall  neglect  or  refuse  to  treat,  or  shall 
not  agree  with  the  commissioners,  "  the  sheriff  of  tbe  said  county  of  Xois- 
catter,  or  his  under  sheriff,  or  some  one  of  the  coroners  of  the  said  county, 
shall,  upon  the  warrant  rftlte  $aid  commissioners,  and  he  and  they  is  and  are 
hereby  required  and  authorized  to  cause  it  to  be  enquired  into  and  ascertained 
upon  tbe  oaths  of  a  jury,  &c.,  (which  oaths  the  said  sheriff,  &c.  is  and 
are  hereby  empowered  and  required  to  administer),  what  damages  will  be 
sttstamed  by,  and  what  recompence  and  satisfaction  shall  be  made  to  such 
owners,*'  &c.  and  shall  assess  and  award  the  sum  to  be  paid  for  the  pur- 
chase of  such  houses,  &c.,  and  also  for  good-will,  &c.^  ;and  the  sheriff,  under 
sheriff,  &c.  is  empowered  and  required  to  summon  witnesses,  and  examine 
them  on  oath,  and  shall  order  a  view  if  necessary,  and  use  all  other  law- 
ful ways  and  means  for  information ;  and  after  verdict  the  sheriff,  &c  shall 
order  the  sum  assessed  to  be  paid  by  the  commissioners ;  and  the  verdict 
shall  be  final.  **  And  for  the  summoning  and  returning  of  such  jury  ar 
juries  the  said  commissioners  are  hereby  empowered  to  issue  their  warrant 
or  warrants  to  the  said  sheriff,  &c«  to  summon,  impannel,  and  return  at 
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some  coDveoient  pUce  id  tbe  said  town  of  Manchester^  a  jury  of  not  less  than  1832. 

thiity-su,  nor  more  than  forty-eight,  &c;  and  twenty-one  days  notice  _• 

shall  be  given  to  the  owners,  &c.  interested  in  the  premises;  and  the       The  Kiko 

said  sheriff,  &c.  is  empowered  to  impannel,  summon,  and  return  such  against 

The 
number  accordingly,  out  of  whom  he  shall  swear  twelve  to  be  the  jury  •  u 

*      '        XlUNOXRFOaD 

for  the  purposes  aforesaid."     By  sect  37.  no  occupier  of  any  house,  &c.  Market 

shall  be  liable  to  be  removed  from  the  possession  thereof  by  virtue  of       Company. 

this  act  until  the  expiration  of  twelve  calendar  months  after  notice  in 

writing  shall  have  been  given  him  by  the  commissioners  that  such  house, 

&c  will  be  wanted  for  the  purposes  of  the  act,  nor  until  they  shall  have 

paid  the  compensation   agreed  upon  or  assessed  in  that  behalf.     By 

sect.  43.  the  powers  of  this  act,   so  far  as  they  ore  compulsory  upon 

owners,  &c.  to  sell  any  messuages,  &c.  for  the  purposes  of  the  act,  shall 

cease  from  and  aAer  the  expiration  of  twelve  yean  from  the  passing 

thereof. 

Cowrienay  and  Wightman  now  shewed  cause  against  the  rule  for  a 
mandamus,  which  was  supported  by  Cnas  Serjt. 

The  Qonai  made  the  rule  absolute,  and  the  mandamus  issued. 

In  the  ensuing  Eatter  term  the  commissioners  made  their  return  to  tl» 
mandamus,  containing  similar  statements  to  those  sworn  to  in  their 
affidavits  in  opposition  to  the  rule ;  they  also  alleged,  that  in  the  course 
of  the  year  aAer  the  giving  of  their  notice,  they  had  been  obliged  by  a 
vote  of  the  ley-payers  to  make  new  purchases,  by  which  great  expense 
would  be  incurred,  and  that  a  great  part  of  the  premises  for  which 
NetBa&  required  compensation,  had  been  bought  by  him  with  a  full 
knowledge  that  they,  or  part  of  them,  would  be  required  for  the  pur- 
poees  of  the  act ;  they  further  stated  that  a  very  small  portion  of  the 
premises  was  in  fact  requbite  for  those  purposes ;  and  that  tbe  commis- 
aiooen  bad  not,  and  did  not  know  that  they  should  ever  have  funds 
iqiplicable  to  the  payment  of  Newalt*  demands. 

A  rule  was  afterwards  obtained,  calling  on  the  commissioners  to  shew 
cause  why  the  return  should  not  be  quashed,  and  a  peremptory  mandamus 
iarae.     In   7Vm%  term  Courtenay  and  Wightman  shewed  cause,  and   June  7tb, 
Crott  Serjti  supported  the  rule.  ^®^^* 

The  Court  made  the  rule  absolute. 
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Saturday, 
Nov,  S4lli. 


AtheriflTex- 
•cuUng  a  6.  fa. 
alUr  notice  of 
the  allowance 
of  a  writ  of 
error,  is  liable 
In  trctpau, 
though  there 
hat  been  no 
further  super- 
aedeaiof  the 
execution. 

Notice  to  the 
■heriffof  such 
allowance  it 
notice  to  hit 
offlcerii  and 
renden  them 
liable  in  trct- 
paia  for  pro- 
ceeding with 
Cht  eiecuUon. 


Belshaw  against  Chafm as  Marshall,  Esquire, 
Henry  Poland,  Esquire,  Philip  Selbt,  and 
George  Robinson. 

n[^RESPASS  for  breaking  and  entering  the  plaintifTs 
dwelling-house,  and  seizing  and  detaining  his  goods. 
Pleas,  by  Marshall  and  Poland^  the  general  issue,  and 
justification,  as  sheriff  of  Middlesex^  under  a  fi.  fa. 
Replication,  that  after  the  judgment,  and  before  the 
issuing  of  the  fi.  fa.,  a  writ  of  error  bsued  directed  to 
the  Chief  Justice  of  the  Common  Pleas  (in  which  Court 
the  judgment  was  given)  commanding  him  to  return  the 
proceedings  into  the  Exchequer  Chamber,  which  writ 
of  error  was  duly  allowed,  and  at  the  time  when,  &c. 
was  in  force,  and  was  a  supersedeas  to  the  fi.  &. ;  and 
that  before  the  time  when,  &c.  the  plaintiff  duly  gave 
notice  to  all  the  defendants  of  the  writ  of  error  and  the 
allowance  thereof,  and  duly  required  them  to  cease  to 
execute  the  writ,  but  that  they  neglected  and  refused  to 
comply,  and  after  such  notice  committed  the  trespasses. 
Rejoinder,  that  the  plaintiff  did  not  duly  give  notice  to 
the  defendants  Marshall  and  Poland  of  such  writ  of 
error  and  the  allowance  tliereof,  nor  duly  require  them 
to  cease  to  execute  the  writ :  and  upon  this  issue  was 
tendered  and  joined.  The  defendants  Selby  and  Bxh 
binson  pleaded,  first,  the  general  issue,  and,  secondly,  a 
justification  by  SeWy  as  sheriff's  bailiff,  and  Robinson  as 
the  servant  of  Selby^  under  a  warrant  issued  by  the 
sheriff  in  pursuance  of  the  above-mentioned  fi.  fa.  The 
replication  was  the  same  as  that  above  stated. 


Mabsuall* 
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joinder,  that  before  the  time  when,  &c.  the  plaintiff  did        1832. 
not  give  notice  to  Selby  and  Robinson  of  the  writ  of  error 

Bklshaw 

and  allowance  thereof,  nor  require  them  to  cease,  &c.     ^agamu 
Issue  thereon.    At  the  trial  before  Lord  Tenterden  C.  J. 
at  the  sittings  in  Middlesex  after  Easter  term  1832,  it 
appeared  that  the  writ  of  execution  was  issued,  and  the 
warrant  thereupon  made  and  delivered  to  the  officers, 
on  the  3d  of  December  1830,  and  they  on  that  evening, 
between  seven  and  eight  o'clock,  entered  the  plaintiff's 
premises  and  took  possession.     On  the  same  3d  of  De^ 
cember^  about  five  in  the  evening,  a  clerk  of  the  plaintiff's 
attorney  served  a  copy  of  the  allowance  of  the  writ  of 
error  (at  the  same  time  producing  the  original)  at  the 
sheriff's  office   in   "Bed  Lion  Square:    he  also   served 
another  copy  shortly  after  on  the  attorney  for  the  party 
at  whose  suit  the  judgment  had   been   signed.     The 
same  evening,  about  eight  o'clock,  the  plaintiff*'s  attorney 
went  to  the  premises  where  the  officers  were  in  pos- 
session, shewed  them  the  original  allowance,  told  them 
that  it  operated  as  a  supersedeas,  and  warned  them 
against  proceeding  with   the   execution :    he  also   in- 
formed them  that  the  allowance  had  been  served  at  the 
sheriff's  office,  and  on  the  attoniey  for  the  party  who 
had  obtained  judgment     The  officers  did  not  with*- 
draw.     No  distinct  evidence  was  given  as  to  the  hour 
at  which  the  writ  of  execution  came  to  the  sheriff*'s 
office,  or  when  the  warrant  was  issued ;  but  Selby  had 
stated  that  he  did  not  receive  the  warrant  till  seven  that 
evening.     It  was  urged  on  behalf  of  the  defendants,  that 
the  sheriff  could  not  be  considered  as  having  due  notice 
to  cease  from  executing  the  fi.  fa.  till  he  was  served  with 
a  writ  of  supersedeas,  and  that  at  all  events  no  regular 
notice  appeared  to  have   l)een  given  to   the  officers. 
Vol.  IV.  Z  Lord 


HAmiHALL. 
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1832.        Lord  Tenterden^  in  summing  up,  stated  the  question 
"■"■"        for  the  jury  to  be,  whether  the  allowance  of  the  writ  of 

BiLSHAW 

against  error  was  served  at  the  sheriiTs  office  before  or  after  the 
writ  of  execution  came  there :  in  the  former  case,  he 
directed  them  to  find  for  the  plaintiff;  in  the  latter,  for 
the  defendants.  The  jury  were  of  opinion  that  the 
allowance  arrived  first  at  the  office,  and  gave  a  verdict 
for  the  plaintiff.  Leave  having  been  given  to  move  to 
enter  a  nonsuit^ 

CampbeUj  in  last  Trinity  term,  moved  for  a  rule  nisi 
to  that  effect,  or  for  judgment  non  obstante  veredicto,  {a) 
The  principal  question  is,  whether  a  sheriff,  acting  under 
a  fi.  fa.  regularly  sued  out,  can  be  made  a  trespasser  by 
merely  having  been  served  with  the  allowance  of  a  writ 
of  error,  no  supersedeas  having  issued.  It  is  undoubt- 
edly established  by  Perkins  v.  JVaolaston  (£),  Meagher 
v.  Vandyck  (c),  Braitkmaite  v.  Brown  (</),  and  other 
cases  (e),  that  a  writ  of  error  operates  as  a  supersedeas 
from  the  time  of  allowance,  even  without  notice  served. 
But  to  what  purpose  does  it  so  operate  ?  To  stay  exe- 
cution, but  not  to  make  the  sheriff  a  trespasser,  when 
the  allowance  which  is  to  make  him  so  has  perhaps  been 
kept  secret  by  the  party  interested.  So  long  as  there  is 
no  actual  supersedeas  issued,  the  fi.  fa.  is  a  justification 
to  the  sheriff,  though,  by  the  practice  of  the  Court,  the 
allowance  of  a  writ  of  error  supersedes  the  execution. 
At  all  events  the  officers  are  not  liable,  for  there  was 
nothing  which  could  be  construed  as  notice  to  them  till 
they  had  entered  to  make  the  levy.     {^Parke  J.    la 

(a)  Before  Lord  Tenterden  C.  J.y  LUtlednU  J.,  and  Parie  J. 

(A)  1  Salk.  322.  (c)  2  B.  ^  P.  370. 

(d)  I  ChkU  nep.  238.  (e)  See  2  Wmt,  Saund,  101  g, 

Bleasdale 


Marshall. 
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Bkasdale  v.  Darby  {a\  it  was  held  by  Wood  B.  that  1882. 
trespass  would  lie  against  the  plaintiff  and  the  sheriff, 
where  a  fi.  fa.  had  been  issued  and  executed  after  the  agaimt 
allowance  of  a  writ  of  error  had  been  served.  Is  there 
any  precedent  of  the  actual  issuing  of  a  supersedeas  by 
the  Court  in  a  case  like  this  ?]  The  statute  3  Ja,  1.  c.8« 
provides,  that  in  the  actions  there  enumerated  no  exe- 
cution shall  be  stayed  by  any  writ  of  error,  or  supersedeas 
thereupon  to  be  sued^  unless  the  plaintiff  in  error  shall, 
before  such  stay  made  or  supersedeas  to  be  awardedj 
enter  into  recognizance  as  required  by  that  act. 

Cur,  adv.  vfdt, 

Parke  J.  on  this  day  delivered  the  judgment  of  the 
Court  We  have  looked  into  the  authorities,  and  are 
clearly  of  opinion  that  the  notice  of  the  allowance  of  a 
writ  of  error  was  sufficient  to  render  the  sheriff  liable  in 
this  action,  without  any  supersedeas  being  issued ;  nor 
does  there  appear  to  be  any  precedent  for  such  a  pro- 
ceeding: and  notice  to  the  sheriff  was  notice  to  the 

officers.    There  will,  therefore,  be  no  rule. 

Rule  refused  (i). 

(a)  9  Prices  606.  {b)  See  Afmton  ▼.  Stevens,  fFiUet,  271. 


John  and  Thomas  Wagstaff  against  Wilson. 

'pRESPASS  for  taking  away  a  horse.     At  the  trial  ^Ij*^*';^;^",^^'^^ 
before  Parke  J.,  at  the  last  Summer  assizes  for  York^  attorney  before 

.       ,    action  brought 

shire^  the  plaintiffs,  to  shew  that  the  taking  was  authorized  by  the  attorney 

who  afterwards 
appears  in  the 

canse  for  the  defendant,  is  not  evidence  of  a  fact  admitted  therein,  without  further  proof 

that  the  defendant  authorised  the  communication. 

2  2  by  JrtAvi^^^  J^.f^p-Sd 


Wilson. 


3*0  CASES  IN  MICHAELMAS  TERM 

18S2.  by  the  defendant,  put  in  a  letter  written  before  the  action 
„  was  commenced,  by  Messrs.  Smith  and  Hinde,  the  at- 

againti  tomeys  who  afterwards  acted  for  the  defendant  in  the 
cause.  The  plaintiffs'  attorney  had  written  two  letters  to 
the  defendant,  which  he  received  ;  the  first  charging  him 
with  having  seized  the  horse  under  a  mistaken  suppo- 
sition, and  demanding  it  back ;  the  second  complaining 
that  the  horse  had  not  been  returned  but  sold,  and 
threatening  legal  proceedings  unless  reparation  were 
made.  The  answer,  signed  by  Messrs.  Smith  and 
Hinde,  was  as  follows :  — "  Dear  Sir,  Mr.  Wilson  has 
brought  us  your  letter  of  the  16th  instant,  respecting  a 
horse  belonging  to  Mr.  William  Storey,  his  tenant,  dis- 
trained for  rent  in  arrear.  We  are  fully  prepared  to 
prove  that  the  horse  in  question  was  legally  distrained, 
with  other  chattels,  by  Mr.  Wilson^s  authority,  and  was 
afterwards  removed  from  the  premises  by  your  client 
or  his  agents,  and  therefore  we  think  Mr.  H^i/son  jus- 
tified in  the  steps  he  has  taken.  We  are,"  &c.  There 
was  no  proof  that  the  letter  had  been  written  with  the 
defendant's  sanction,  except  that  one  of  the  writers  was 
his  attorney  on  the  record.  No  answer  was  sent  by 
the  defendant  himself.  The  learned  Judge  thought  the 
letter  not  admissible,  and  the  plaintiff  was  nonsuited. 

Hoggins  (in  the  early  part  of  this  term)  moved  for  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  the  letter  ought  to  have  been  re- 
ceived, being  written  in  answer  to  a  communication 
upon  the  subject  matter  of  the  action,  and  by  the  party 
who  was  now  the  defendant's  attorney  on  the  record;  and 
he  cited  Marshall  v.  Cliff' (a),  Roberts  v.  Lady  Gresley  (i), 

(a)  4  Camp,  135.  (6)  3  Car.  j-  P.  380. 

Peyton 
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Peyton  v.  The  Governors  of  St.  Thoma^s  Hospital  {a\        18S2. 
and  Wilmot  v.  Smith  (b). 


Parke  J  {c).  In  Marshall  v.  Cliff  (d\  the  attorney's 
letter  relied  upon  to^  prove  the  joint-ownership  of  the 
defendants,  contained  an  undertaking  to  appear  for 
them.  That  was  a  step  in  the  cause.  In  Moberts  v. 
Lady  Gresley  (^),  the  party  whose  letter  was  produced, 
and  whose  agency  was  relied  upon,  had  already  acted  in 
the  business  as  agent  for  the  defendant,  and  Lord  Teti' 
terden  thought  there  was  evidence  to  go  to  the  jury  that 
he  continued  so  when  the  letter  was  written.  The 
other  cases  are  clearly  distinguishable.  There  is  no 
ground  for  a  rule. 

Taunton  J.  and  Patteson  J.  concurred. 

Rule  refused. 

(o)  3  Cau  i  p.  365.  (6)  3  Car.  J  P.  453. 

(e)  This  case  was  mo?ed  before  Dtnman  C.  J.  took  his  seat  on  the 
bcndu 

{i)  4  Camp.  133 »  (f)  3  Car.  f  P.  380. 
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the  same  amount,  and  in  the  same  terms,  and  appealed        1832. 
against ;  and  on  the  hearing  of  an  appeal  against  one  of     _^ 
these  rates  in  January  1830,  the  sessions  amended  the       agdn^ 

Tbe  Justices  of 

same  by  striking  out  the  words  "  and  that  part  of  the  river    Sr.  Ptoe's 
Aire^^  subject  to  the  opinion  of  the  Court  of  King's  Bench 
on  the  question  whether  the  company  were  rateable  for 
dam&  on  the  river;  and  that  Court  on  the  21st  of  Janu- 
ary 1832(a)  made  a  rule  that  the  rate  should  be  sent  bade 
to  be  amended  by  reducing  it  from  150/.  to  15/.  165.,  the 
amount  chargeable  on  the  canal  and  lock.    At  the  April 
sessions  1832  the   rates  were   reduced   from  150/.  to 
15/.  165.  pursuant  to  the  rules  of  Court.   A  demand  was 
afterwards  made  on  the  overseers  of  Brolherton  for  the 
difference  in  amount  between  the  sums  due  from  the 
company  on  the  rates  as  ultimately  amended,  and  the 
sums  paid  to  the  overseers  of  BrothertoUj  under  the  dis* 
tress  in  December  1828,  and  afterwards  upon  the  sub*  • 
sequent  rates.     At  the  Ocfober  sessions,  an  application 
was  made  by  the  company  for  an  order  of  sessions  on 
the  overseers  to  reftind  the  sums  of  money  so  paid  to 
them,  after  deducting  the  amount  of  the  several  rates 
chargeable.     That  court  refused  to  make  any  order,  on 
the  ground  that  the  application  ought  to  have  been  made 
at  the  April  sessions,  when  the  rates  were  altered. »  A 
rule  nisi  having  been  obtained  for  a  mandamus  to  the 
justices  to  make  the  order, 

Alexander  and  Bliss  now  shewed  cause.  The  appli- 
cation for  an  order  on  the  overseers  to  refund  ought  to 
have  been  made  to  the  same  court  of  quarter  sessions 
which  ordered  the  rate  to  be  reduced.  The  stat  41 G.  3. 
c.  23.  s.  8.  enacts,  "  that  if  on  the  hearing  of  any  appeal 
from  any  rate  for  the  relief  of  the  poor,  the  court  of 

(a)  See5^.  j-  Ad,  139. 

Z  4  general 
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18S2.        general  or  quarter  sessions  shall  order  the  sum  rated  on 

any  person  to  be  decreased  or  lowered ;  and  it  shall  be 

against        made  appear  to  the  said  court  that  such  person  has. 

The  Justices  of  . 

St.  PxtiR's  previously  to  the  hearing  of  such  appeal,  paid  any  sum  of 
money  in  consequence  of  such  rate  which  he  ought  not 
to  have  paid  or  been  charged  with,  then  and  in  every 
such  case  the  said  court  shall  order  such  sum  to  be  re- 
paid and  returned  to  the  person  having  paid  the  same, 
together  with  all  reasonable  costs  occasioned  by  such 
person  having  paid  or  been  required  to  pay  the  same/' 
It  is  manifest  from  the  words  said  court,  and  ^^  on  the 
hearing  of  any  appeal,"  that  the  legislature  intended  the 
application  for  an  order  of  repayment  to  be  made  to  the 
same  court  of  general  or  quarter  sessions  which  ordered 
the  sums  assessed  on  any  person  to  be  lowered.  The 
power  given  by  the  statute  is  not  an  original  power, 
but  annexed  to  the  appellate  jurisdiction,  like  the  autho* 
rity  to  award  costs.  Here  it  ceased  with  the  April 
sessions. 

Sir  James  Scarlett  and  Wightman  contri.  The  statute 
ought  to  receive  a  liberal  construction;  and  so  con* 
struing  it,  the  words  said  court  signify  the  sessions 
generally,  and  not  the  justices  who  compose  any  spe* 
cific  court  of  general  or  quarter  sessions.  It  was  im- 
possible here  to  apply  for  the  order  to  the  justices  who 
heard  the  appeal,  for  they  had  ceased  to  constitute  a 
court  of  quarter  sessions  before  it  had  been  ascertained 
by  the  decision  of  the  Court  of  King's  Bench  that  the 
sums  paid  were  not  due. 

Denman  C.  J.  The  motion  ought  to  have  been  made 
either  to  the  court  of  quarter  sessions  which  heard  the 
appeal,  or  to  the  court  which  ordered  the  sums  rated 

on 
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on  the  company  to  be  decreased  or  lowered.     The  ap-        1832. 
plication  here  was  too  late.  ' 

The  KiHQ 
againsi 
-  -  ,  The  Justices  of 

LiTTLEDALE  J.  COncUrred.  St.  Pktxr's 

Libertx,  Yobk« 

Taunton  J-  The  court  of  quarter  sessions  had  no 
power  to  order  money  improperly  paid  to  overseers  to 
be  refunded  until  this  statute  gave  it  them;  and  the 
statute  limits  the  power  to  the  court  of  sessions  which 
heard  the  appeal,  or  at  least  to  the  court  which  orders  the 
sums  rated  on  any  person  to  be  lowered.  No  application 
was  made  in  this  case  to  either  the  one  or  the  other. 

Patteson  J.  concurred. 

Rule  discharged. 


The  KtNG  against  E.  O.  Jones  and  Others.      &^«%. 

°  ^w.  25th. 

INDICTMENT  stated  that  ** on,  &c.  (1828)  at,  &c.  a  Indictment,    ^^k.^> 

X  after  stating    "  , 

commission  of  bankrupt  founded  on  the  statute  made  Uiatacommi8/'^''T^   '^ 
and  then  in  force  concerning  bankrupts,  was  duly  awarded  nipt  had  issued 
and  issued  against  E.  O.  JoneSy  directed  to  the  commis-  ^^e  of  which 
sioners  therein  named,  thereby  giving  them  authority  to  ^on^^'^S^ 
proceed  according  to  the  statute  with  the  body  of  the  said  jjjff^j^^j^ 
K  O.  Jonesj  as  also  all  his  lands  which  he  had  in  his  own  charged  that 

he  and  other 

right  before  he  became  bankrupt^  &c.  by  virtue  of  which  defendants  con- 

spired  to  eon- 
said  commission,  the  commissioners  found  that  the  said  ceal  a  part  of 

Jones  did  become  a  bankrupt  within  the  true  intent  of  estate:  Held, 

the  said  statute  before  the  suing  forth  of  the  said  com-  ihestat.  «6.4. 

mission,  and  did  adjudge  him  to  be  a  bankrupt  accord-  %^^^J^^^ 

ingly."     It  then  charged  that  all  the  defendants,  con-  J?^*.^  ^J^ 

triving  and  intending  to  cheat  the  creditors  of  Jones  on,  «hewuig  that 

&c.  at,  &c.   unlawfully  did  conspire  to  conceal  and  actually  become 

,        ,     bankrupt. 

embezxie  /^,.^.^^-^. 


JOMXS. 
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18S2.        embezzle  a  great  part  of  the  personal  estate  of  Jones  so 
Vr~"        then  having  been  declared  and  adjudged  a  bankrupt. 

The  Kino 

agamit  that  IS  to  Say,  twenty-two  Bank  of  England  notes  for 
100/.  each,  and  in  pursuance  of  such  conspiracy,  Jones 
did  deliver  to  JS.  T.,  (one  of  the  defendants,)  and  E.  T. 
did,  in  pursuance  of  the  said  conspiracy,  receive  and 
have  from  Jones  the  said  several  bank  notes  of  him 
Jones  so  then  declared  bankrupt,  to  the  intent  that  the 
same  might  be  removed,  concealed,  and  embezzled. 
Plea,  not  guilty.  The  defendants  having  been  convicted 
at  the  Bristol  Summer  assizes  1831,  a  rule  nisi  was 
obtained  for  arresting  the  judgment,  on  the  ground  that 
the  indictment  was  defective  in  not  stating  the  petition- 
ing creditor's  debt,  the  trading,  and  the  act  of  bank- 
ruptcy. 

Merevoether  Seijt*  now  shewed  cause.  It  must  be 
conceded  that  so  long  as  the  5  G.  2.  c.  30.  was  in  force, 
an  indictment  against  a  bankrupt  for  removing  or  con- 
cealing his  goods  must  have  stated  a  petitioning  cre- 
ditor's debt,  a  trading,  and  an  act  of  bankruptcy.  But 
that  statute  (by  sect.  1.)  made  it  felony  in  any  person 
*(S)ho  had  become  a  bankrupt^  and  against  whom  a  com- 
mission had  issued,  to  conceal  any  part  of  his  per- 
sonal estate  to  the  value  of  20/.  This  is  repealed  by 
6  G.  4.  c.  16.,  which  by  sect  112.  makes  it  felony  if 
any  person  against  whom  a  commission  has  been  issued^ 
and  who  has  been  thereupon  declared  bankrupt^  shall  not 
surrender  himself,  &c. ;  or  if  any  such  bankrupt  shall 
remove,  conceal,  or  embezzle  any  part  of  his  estate  to 
the  value  of  10/.  It  is  sufficient,  therefore,  since  the 
latter  statute,  for  an  indictment  to  allege  the  issuing  of 
the  commission,  and  the  adjudication  that  the  party  was 
a  bankrupt    IParke  J.    According  to  your  argument,  if 

a  com- 
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a  commission  issued  against  a  person  who  was  not  a        1832. 
trader  or  not  indebted,  he  would  be  liable  to  be  trans*      xhTKnio 
ported  for  seven  years  if  he  did  not  surrender  and  dis-       ogainu 
cover  his  estate,  as  required  by  the  statute.    The  words 
^such  bankrupt"  in  sect  112.  mean  a  person  not  merely 
declared  a  bankrupt  by  the  commissioners,  but  a  person 
liable  to  be  so  declared.]    The  legislature  had  in  view  the 
enactments  of  the  5  G.  2.  c.  30.,  when  they  passed  the 
6  G.  4.  c.  16.,  for  the  former  act  is  recited  in  the  pream- 
ble    But,  independently  of  this  point,  the  indictment  is 
good,  because  it  charges  that  the  defendants  conspired 
to  do  an  unlawful  act*     ^Parke  J.     The  concealment  of 
Joneis  goods  was  not  an  unlawful  act,  unless  he  had 
duly  become  bankrupt] 

Bompas  Seijt.  and  Crawder  contra.     The  Court,  in 
construing  an  indictment,  will  not  infer  that  the  words 
therein  used  constitute  a  crime  if  they  will  bear  any 
other  construction.     Now  it  is  consistent  with  the  alle« 
gations  of  this  indictment,  that  Jones  may  have  been 
illegally,  and  without  jurisdiction,  declared  bankrupt; 
and  if  so,  he  had  a  right  to  conceal  his  own  goods« 
The  words  of  sect  112.  ^^  if  any  such  bankrupt  shall 
remove,  conceal,  or  embezzle,"  &c.  refer  to  the  section 
which   describes   the    persons    against   whom   a   com-* 
mission  may  issue,  and  sect  12.  authorizes  the  Lord 
Chancellor  to  issue  a  commission,  on  a  petition  made 
to  him  in  writing  against  any  trader  having  committed 
an  act  of  bankruptcy ^  by  any  creditor  of  such  trader. 
A  commission,  therefore,  can  only  be  lawfully  issued 
upon  the   petition  of  a  creditor  against  a  trader  who 
has  committed  an  act  of  bankruptcy.      Sect.  SI.  pro- 
vides,  that   when   an   action   is   brought  against  any 
person  appointed  by  the  commissioners  for  any  thing 

done 
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1832.        done  in  obedience  to  their  warrant,  there  must  be  a 
previous  demand  of  a  perusal  and  copy  of  such  war- 

against        rant,  and  a  refusal  to  give  the  same  for  six  days  after 
such  demand;   and  if  after  such  demand,  and  com- 
pliance therewith,  any  action  be  brought  against  the 
person   so  appointed  without   making   the  petitioning 
creditor  defendant,  the  jury,  on  production  of  the  war- 
rant, shall  give  their  verdict  for  the  defendant,  notwith" 
standing  any  defect  of  jurisdiction  in  the  commissioners* 
The  statute,  therefore,  contemplates  a  case  where  the 
commission  issued  in  due  form  might,  nevertheless,  be 
invalid,  and  give  no  title  to  the  parties  acting  under  it. 
If,  according  to  the  argument  urged  on  the  other  side, 
the  words  '^  any  such  bankrupt"  in  sect.  112.  may  mean 
a  person  against  whom  an  invalid  commission  has  issued, 
it  will  follow  that  the  bankrupt  might  be  liable  to  an 
indictment  for  felony,  for  concealing  goods  which  in  &ct 
were  his  own  property,  and  which  he  might  be  entitled 
to  recover  in  an  action.     That  never  could  have  been 
intended.     The  words,  "  if  any  person  against  whom 
any  commission  has  been  issued,  or  shall  hereafter  be 
issued,  whereupon  such  person  hath  been  or  shall  be 
declared  bankrupt,''  must  be  construed  to  mean  where 
he  has  legally  been  declared  bankrupt. 

Dbnman  C.  J.  It  is  quite  clear,  that  if  this  indict* 
ment  had  charged  Jones  with  felony,  it  would  have  failed, 
•  because  it  does  not  contain  averments  that  he  was  a 
trader,  &c.  or  had  become  bankrupt.  The  question 
then  is,  whether  the  indictment  be  good,  because  it 
charges  a  conspiracy  to  defraud  the  creditors  of  a  bank- 
rupt against  whom  a  commission  had  issued  de  facto. 
The  same  answer  applies  in  either  case«  If  the  party 
against  whom  the  commission  issued  was  not  a  trader, 

the 
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the  cominissioD  was  illegal.  The  indictment  ought  to  1832. 
charge  a  conspiracy,  either  to  do  an  unlawful  act,  or  a 
lawful  act  by  unlawful  means.  Here  the  indictment  agdna 
charges  a  conspiracy  to  remove  and  conceal  the  goods 
of  Jones  /  but  if  the  commission  was  bad,  Jones  had  a 
right  to  remove  them.  If  we  were  to  hold  such  an  in- 
dictment good,  it  would  follow  as  a  consequence,  that  a 
party  who  was  entitled  to  recover  goods  in  an  action, 
if  taken  from  him,  might  be  declared  a  felon  for  remov- 
ing  the  very  same  goods.  There  is  nothing  stated  on 
the  face  of  this  indictment  to  constitute  an  offence. 

Parke  J.  I  am  of  the  same  opinion.  This  indicts 
ment  ought  to  have  shewn  a  conspiracy  to  do  an  unlaw- 
ful  act,  or  to  do  a  lawful  act  by  unlawful  means.  Now  it 
does  not  state  enough  to  shew  that  the  defendants  con- 
spired to  do  any  unlawful  act ;  it  ought  to  have  alleged, 
not  merely  the  issuing  of  a  commission  of  bankrupt, 
but  that  there  had  been  a  trading  by  Jo7ieSf  and  a  pe- 
titioning creditor's  debt,  and  that  he  became  bankrupt. 
Without  such  allegations  the  indictment  would  clearly 
have  been  insufficient  under  the  statute  5G.  2.  r.30., 
and  then  that  reduces  it  to  the  question  whether  an 
offence  is  charged  within  the  statute  6  G.  4f.  c.  16.  I 
think  it  is  not.  Section  112.  implies  that  the  com- 
mission therein  mentioned  shall  have  duly  issued.  The 
twelfth  section  shews  that  a  valid  commission  could 
issue  only  against  a  trader  who  had  committed  an  act  of 
bankruptcy,  and  upon  the  petition  of  a  creditor. 

Taunton  J.  The  indictment  ought  to  contain  aver- 
ments of  all  matters  necessary  to  constitute  the  offence; 
it  is  not  sufficient  merely  to  allege  matter  which  makes 

it 
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1832.       it  probable  that  an  ofience  has  been  committed.     It  was 
*■"""*       not  enough  to  shew  in  this   case   that  a  commission 

The  KiHo  ° 

i^aitut  issued,  or  that  the  commissioners  adjudged  the  party  to 
be  a  bankrupt.  He  must  actually  have  become  bank- 
rupt This  indictment  sets  out  the  commission  in  part, 
and  states  that  the  commissioners  were  directed  to  pro- 
ceed with  the  lands  which  Jones  had  in  his  own  right,  &c. 
before  he  became  bairkrupL  The  commission,  therefore, 
issued  on  the  supposition  that  the  party  had  become 
bankrupt.  But  the  indictment  ought  to  have  shewn 
distinctly  that  he  had  become  so.  It  is  consistent  with 
all  the  allegations,  that  Jone^s  goods  may  have  been 
seized  unlawfully,  he  never  having  subjected  himself  to 
the  jurisdiction  of  the  commissioners ;  and  if  this  were 
so,  it  was  not  an  unlawful  act  in  him  to  remove  or  con- 
ceal them.     The  indictment  is,  therefore,  defective. 

Patteson  J.  It  is  conceded  that  so  long  as  the  sta- 
tute 5  G.  2.  c.  SO.  was  in  force,  it  was  necessary  to  shew, 
in  such  an  indictment  as  this,  that  a  valid  commission 
had  issued  against  the  person  adjudged  a  bankrupt; 
but  it  is  said  that  the  law  in  this  respect  is  altered  by 
the  statute  6  G.  4*.  c.  16.  5. 1 12.  It  is  quite  clear  that  if 
the  removal  of  the  goods  by  Jones  would  not  have  been 
illegal,  a  conspiracy  by  him  and  the  other  defendants  to 
remove  them  is  not,  unless  the  means  used  for  that  pur- 
pose were  unlawful,  which  is  not  alleged.  The  question, 
then,  is,  did  the  legislature  mean  to  enact  that  a  person 
against  whom  an  illegal  commission  of  bankrupt  issued 
should  be  guilty  of  felony  if  he  removed  his  own  goods  ? 
Without  an  express  enactment  to  that  effect,  I  could  not 
come  to  such  a  conclusion.  I  think  the  words  '^  such 
bankrupt,"   in  s.  112.,   import,   not  merely  a  person 

against 


IN  THE  Third  Year  op  WILLIAM  IV.  351 

against  whom  a  valid  commission  has  issued,  but  one  1832. 
who  has  become  bankrupt.     The  rule  for  arresting  the 

^                                                   ^  The  KiKo 

judgment  must  be  made  absolute.  against 

JONXS. 

Rule  absolute. 


Carew  against  Edwards.  Monday^ 

°  Nav.  26th. 

DEBT  on  bond.     Pleas,  first,  non  est  factum;  se-  Theitatute  ^.it^fl-Jd') 
S  C  4    c   16  ' 

condly,  bankruptcy.    At  the  trial  before  Patteson  J.,  #.  127.,  which  .>  *^-i  •  Js-^ 
at  the  Middlesex  sittings  after  Hilary  term  1832,  the  signeesthe 
following  appeared  to  be  the  facts  of  the  case.     The  de-  ^^I^k^Twho 
fendant  had,  some  years  ago,  and  since  the  date  of  the  ^i^^^^'oT*" 
bond,  been  discharged  under  an  insolvent  debtor's  act,  ?^*°  ^^% 

°  benefit  of  an 

but  the  bond  had  not  been  inserted  in  the  schedule;  a  insolvent  act, 

and  has  not 

commission   of  bankrupt  had   afterwards   been   issued  paid  i5«.  in  the 

pound  under 

against  him,  under  which  he  obtained   his  certificate  the  subsequeot 
before  the  2d  of  May  1825,  on  which  day  the  statute  does  not  apply 
6  G.  4.  c.  16.  received  the  royal  assent,  but  his  estate  had  J^j,*  j,^  ^' 
not  produced  155.  in  the  pound.     It  was  contended  for  ^"e^^iscer- 

f^  ^  tincate  under 

the  plaintiff  that  he  was  entitled  to  a  verdict  and  ludfl:-  w»ch subsequent 

*  .^      a      commission, 

ment  against  the  effects  of  the  bankrupt  by  the  5  G.  2.  before  that 

statute  passed  ; 

C.30.  5.9.,  and  for  the  defendant  that  by6G.  4.  c.  16.  and,  therefore, 

,  .        /«  1    •      1  .  •  J    1  •      ^here  A. ,  after 

f.  127*  his  etiects  were  vested  m  his  assignees,  and  nis  being  dis- 

certificate  an  absolute  bar  to  the  action.     The  learned  an  ii^vent 

Judge  directed  a  verdict  for  the  plaintiff.     A  rule  nisi  "*jJ,ion  of*^*^' 

for  a  new  trial  was  obtained  upon  the  ground  that  the  ^"j^t'^him"^ 

certificate  barred  the  action.  f?^  obtained 

his  certificate 
before  the  pass- 
ing of  6  G.  4. 

Sir  J.  Scarlett  and  Follett  now  shewed   cause.     It  c.i6.,  butdid 

111  1  1       .  •  <•     1       1      •  1  not  pay  15«.  in 

never  could  have  been  the  intention  of  the  legislature  the  pound,  and 

he  was  after- 
wards sued  on  a  bond  executed  before  his  discharge  under  the  insolvent  act,  but  not  inserted 
in  his  schedule,  it  was  held^  that  his  certificate  did  not  bar  the  action.  /l 

,        t  JjiAc  ,o6b^ 
that 


Edwards. 
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1832.  that  the  127th  section  of  the  new  bankrupt  act  should 
*■"■""  make  the  certificate  obtained  by  every  bankrupt  since  the 
againtt  passing  of  the  5  G.  2.  c.  SO.  under  the  circumstances 
mentioned  in  s.  9.,  a  bar  to  subsequent  actions  by  the 
creditors.  The  lS5th  section  enacts,  ^^  that  nothing 
herein  contained  shall  affect  or  lessen  any  rights  claim^ 
demand^  or  remedy  which  any  person  now  has  under  any 
commission  of  bankrupt,  or  upon  or  against  any  bankrupt 
against  whom  any  commission  has  or  shall  have  issued, 
except  as  is  herein  specifically  enacted."  Now  here  the 
plaintiff  had  at  the  time  of  passing  that  statute  a  demand 
upon  the  bankrupt,  to  which  his  future  efiects  were 
liable,  and  there  is  no  specific  enactment  which  takes 
away  that  right 

White  contrk.     The  words  of  section  127*  are  retro- 
specUve  as  well  as  prospective.     They  are   **  if  any 
person  who  shall  have  been  discharged  by  any  insolvent 
act,  shall  be  or  become  bankrupt,  and  have  obtained  or 
shall  hereafter  obtain  such  certificate  as  aforesaid."    They 
evidently  include  a  person  who  had   already  obtained 
his  certificate  at  the  time  of  passing  the  statute.     So 
section  121.  enacts,  ^^  that  every  bankrupt  who  s/iall  have 
duly  surrendered  and  in  all  things  conformed  himself  to 
the  laws  in  force  concerning  bankrupts  at  the  time  of 
issuing  the  commission  against  him,  shall  be  discharged 
from  all  debts  due  by  him  when  he  became  bankrupt." 
In  Robejison  v.  Score  {a\  the  Court  intimated  an  opinion 
that  section  127.  applied  to  cases  where  the^r^^  certifi- 
cate was  granted  under  a  commission  issued  before  the 
passing  of  the  act ;  the  same  construction  applies  where 

the  second  was  so  granted. 

O/r.  adv»  vult. 

(fl)  SB*  4^  Jid,  358. 

Denman 
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Denman  C.  J.  now  delivered  the  judgment  of  the  Court.        1 832. 
This  was  an  action  on  a  bond.    The  defendant  pleaded, 

Cariw 

first,  non  est  factum ;  secondly,  his  bankruptcy.  It  was  jtgaiwt 
proved  at  the  trial  that  the  defendant  had  been  dis- 
charged under  an  insolvent  debtors'  act  some  years  ago, 
and  since  the  date  of  the  bond,  but  that  the  bond  had 
not  been  inserted  in  his  schedule ;  that  a  commission  of 
bankrupt  had  since  that  discharge  been  issued  against 
him,  under  which  he  obtained  his  certificate  in  1825, 
before  the  day  on  which  the  statute  SG*^.  c.  16.  re- 
ceived the  royal  assent,  but  the  estate  had  not  pro* 
duced  155.  in  the  pound.  Under  these  circumstances 
the  plaintiff  contended  that  he  was  entided  to  a.  verdict, 
and  judgment  against  the  effects  of  the  defendant,  under 
the  5  G.  2.  c.  SO.  s.  9.  The  defendant,  on  the  other 
hand,  contended  that  by  the  127th  section  of  the  6  G.4. 
c.  16.  his  effects  were  vested  in  his  assignees,  and 
therefore  that  his  certificate  was  an  absolute  bar  to  the 
action,  according  to  the  case  of  Robertson  v.  Score  (a), 
in  which  the  certificate  pleaded  in  bar  had  been  obtained 
after  the  passing  of  the  6  G.  4.  c.  16.,  a  former  certifi- 
cate having  been  obtained  by  the  party,  under  a  commis^ 
sion  issued  before  that  act.  The  question,  therefore,  is, 
whether  the  127th  section  of  the  6  G.  4.  c.  16.  has  a 
retrospective  operation,  so  as  to  vest  in  the  assignees  of 
a  bankrupt  under  a  second  commission,  where  the  estate 
does  not  pay  15^.  in  the  pound,  and  where  the  bankrupt 
has  obtained  his  certificate  under  the  5  G.  2.  c.  30., 
those  effects  which  did  not  vest  in  his  assignees  under 
that  act,  but  were  liable  to  be  taken  in  execution  by  his 
creditors.     The  language  of  the  127th  section  of  the 

(a)  3B.  i  Ad.  338. 

Vol.  IV.  A  a  6  G.  4. 
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1832.  6  G.  4.  c.  1 6.,  which  appears  to  have  been  taken  with  some 
omissions  from  the  9th  section  of  the  5  G.  2.  c.  SO.  (a), 

Carkw 

agairat  is  by  no  means  clear,  and  it  is  extremely  difficult  to  col* 
lect  from  it  whether  the  legislature  intended  to  alter  the 
effect  of  a  certificate  obtained  prior  to  that  act  or  not. 
If  it  did,  the  rights  of  creditors,  and  of  the  bankrupt 
himself,  would  be  much  affected;  and  by  the  135th 
section  of  the  act,  we  find  it  enacted  ^*  that  nothing 
herein  contained  shall  render  invalid  any  commission  of 
bankruptcy  now  subsisting,  or  which  shall  be  subsisting 
at  the  time  this  act  shall  take  effect,  or  any  proceedings 
which  may  have  been  had  thereunder,  or  affect  or  lessen 
any  right,  claim,  demand,  or  remedy  which  any  person 
now  has  thereunder,  or  upon  or  against  any  bankrupt 
against  whom  any  commission  has  or  shall  have  issued, 
except  as  is  herein  specifically  enacted.'' 

Now  we  cannot  find  any  words  in  the  127th  section 
by  which  the  right  of  a  creditor,  situated  as  the  plaintiff 
was,  to  sue  the  bankrupt  and  recover  a  judgment,  and 
have  execution  against  bis  effects,  is  specificaUy  and  at- 
pressly  taken  away,  or  the  effects  of  a  bankrupt  situated 
as  this  defendant  was,  are  specifically  and  expressly 
vested  in  his  assignees. 

We  think,  therefore,  on  these  grounds,  that  the  cer- 
tificate is  no  absolute  bar  in  the  present  case,  and  the 
grounds  of  our  judgment  leave  the  case  of  Robertson  v. 
Score  wholly  untouched. 

Rule  discharged. 

(a)  Tbig  latter  clause  is  in  express  terms  made  prospective  only,  both 
as  to  the  first  and  second  certificate. 


J 
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18S2. 


The  Kino  on  the  Prosecution  of  the  Rev.  H.  Monday, 
Smith,   Executor  of  the  late  Lady  Blake, 
against  Blake. 

'PHE  defendant,  on  the  12th  of  May  18S2,  had  been  A  defendant 

JL  j^  »  arrested  on 

arrested  by  an  officer  of  the  sheriff  of  Surrey^  under  en  irregular 

writ  de  con- 

a  warrant  granted  upon  a  writ  de  contumace  capiendo,  tumace  ca- 
inned  cot  of  the  Court  of  Chancery  into  the  county  of  brought  up  by 
Surrey.     On  the  17th  of  May  he  was  brought  before  befiM«a^dge, 
PaUeson  J.  at  Setjeanfs  Inn^  by  writ  of  habeas  corpus,  ^„ged.    Im- 
to  apply  for  his  discharge,  on  the  ground  tliat  the  first  "jf^jfj;^^  *^' 
mentioned  writ  was  irregular,  not  having  twenty  days  j">d  before  he 
between  the  teste  and  return,  as  required  by  SEliz.  c,23.  r«<um  home, 

be  wa»  again 

9. 2.     The  learned  Judge  desired  him  to  be  brought  up  arrested  on  a 
again  on  the  following  morning,  when  he  ordered  him  for  the  same 
to  be  discharged  out  of  custody  as  to  the  first  mentioned  that  he  was    ' 
writ.    The  sherifTs  officer  had  the  defendant  in  custody  J^i^l^euX 
at  S^fnumcCs  Inn  Coffee  House  until  the  discharge   or  ^^^^ 
liberate  was  brouirht,  and  then  left  him,  and  in  less  outofChan- 

°  eery  without 

than  two  minutes  afterwards  an  officer  of  the  sheriff  ^oy  return 

made  to  the 

of  Middlesex  came  into   the   room   and   arrested   the  first;  never- 

_  1  •      1      theless  it  was 

defendant  on  a  warrant  granted  on   another  writ  de  held  to  bo 
contumace  capiendo,  issued  out  of  Chancery  for  the  '^^'^ttat. 
same  matter  for  which  he  had  been  arrested  by  the  J,  2/ t'hi^ch' 
sheriff  of  Surrey,  and  returnable  on  the  23d  of  May.  *°??V*'' '" 

^^  ^     writs  return- 

An  application  was   then  made  to  Patteson  J.  to  dis-  ;^)« '?  ^   ^ 

^^  King's  Bench, 

charge  the  defendant,  on    the   ground    that  he   was  Common  Pleas, 

or  Exchequer^ 
on  general 
femrn  daji,  may  be  made  returnable  on  the  third  day  exclusive  before  the  commencoment 
of  each  term,  dec. ;  and  the  day  for  appearance  shall  as  heretofore  be  the  third  day  after 
Boch  rcCnm,  exclusive  of  the  day  of  the  return,  &c.,  applies  to  all  writs,  not  merely  to 
those  on  mea oe  process,  and  consequently  it  extends  to  a  writ  de  contiunace  capiendo. 

A  a  2  ^  pro-    6 Sac.  Jr^ui, 
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1832.        protected  redeundo.     The  learned  Judge  in  the  first 
J~37"        instance  refused  to  dischars^e  him,  but  afterwards  did 

The  Kino  . 

againtt  SO  on  his  entering  into  a  recognizance  to  appear  before 
the  Court)  in  order  that  the  question  might  be  decided 
whether  he  was  improperly  arrested  on  the  second  writ 
A  rule  nisi  was  obtained  for  quashing  the  writ  on  three 
grounds :  first,  that  the  defendant  was  privileged  from 
arrest  redeundo;  secondly,  that  the  last  writ  de  con- 
tumace  capiendo  was  irregular,  for  that  a  capias  ought 
to  have  issued  out  of  K.  B.  after  the  former  writ;  and 
thirdly,  that  the  writ,  being  made  returnable  on  the  2Sd 
of  Mai/y  was  irregular.  Jt  appeared  by  an  affidavit  in 
answer  to  the  rule,  that  it  was  the  invariable  practice  in 
the  cursitor's  office  to  issue  one  or  more  writs  de  con- 
tumace  capiendo  either  in  one  or  more  counties  running 
at  the  same  time,  or  into  the  same  counties  from  time 
to  time  as  often  as  occasion  might  require,  upon  pro- 
duction of  the  former  writs,  and  proof  given  of  their 
never  having  been  executed  or  taken  effect  by  caption. 

Sir  «7.  Scarlett  and  Hoggins  shewed  cause  on  a  former 
day.  The  defendant  was  not  privileged  from  arrest 
either  during  the  time  he  was  attending  before  the 
Judge  or  on  his  return  from  such  attendance,  because, 
the  writ  of  habeas  corpus  having  been  sued  out  by  him, 
he  must  be  taken  to  have  attended  voluntarily.  Bex 
v.  Sir  F.  Delaval  {a)  will  be  relied  on  by  the  other  side. 
There  Lord  Mansfield  said,  ^^  wherever  the  Court  does 
not  think  fit  to  deliver  the  parties  into  any  special  cus- 
tody,  it  will  privilege  them  redeundo.  If  the  Court 
refuses  that,  it  impliedly  directs  the  parties  to  break 

(a)  I  Sir  IF.  Blaeksi.  410, 

the 
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the  peaces  even  in  Palace  Yard"  There  he  manifestly  1832. 
contemplated  the  case  of  an  illeiml  restraint  without  """""" 
authority;  but  in  this  case  the  caption  and  custody  agamst 
under  the  first  writ  would  have  been  legal,  if  the  cursitor 
had  not  committed  an  error  in  the  form.  In  cases  of 
subpcena,  the  privilege  is  allowed  to  the  witness,  because 
he  attends  the  Court  by  its  command,  and  with  a  view 
to  the  administration  of  justice.  If  there  had  been  a 
detainer  against  the  defendant,  he  would  not  have  been 
discharged  as  to  that.  Then  it  is  said  that  the  second 
writ  was  irregular,  because  a  capias  ought  to  have  issued 
after  the  first ;  but  by  the  stat  5  Eliz.  c.  23.  5.  4.,  a 
capias  is  to  issue  where  the  sheriff  has  returned  non  est 
inventus*  Here  he  made  no  such  return,  and  could 
not,  because  he  had  the  defendant  in  custody.  Thirdly^ 
the  writ  is  made  returnable  pursuant  to  the  1  W*  4.  c.  3. 
I.  2.,  which  enacts,  that  all  writs  returnable  on  general . 
return  days,  may  be  made  returnable  on  the  third  day 
exclusive  before  the  commencement  of  each  term,  or  on 
any  day  not  being  Sunday  between  that  day  and  the 
third  day  exclusive  before  the  last  day  of  the  term. 
Here  the  term  began  on  the  26th  of  May,  and  the 
S3d  was  the  third  day  exclusive  before  the  first  day  of 
term. 

FoUett  contrft.  The  privilege  from  arrest  extends  to 
all  persons  resorting,  bon&  fide,  to  a  competent  tri- 
bunal ;  even  parties  to  a  suit.  A  plaintiff,  who  institutes 
a  suit,  may  in  some  sense  be  said  to  attend  the  trial  of 
a  cause  voluntarily ;  but  he  has  the  privilege.  It  ex- 
tends also  to  bail,  and  to  a  barrister  or  attorney  attend-^ 
ing  the  courts  in  tlie  exercbe  of  his  professional  duty^ 
Secondly,  here  the  party  prosecuting  the  writ  has  pro- 

A  a  3  ceeded 
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1832.  ceeded  irregularly,  for,  the  writ  de  contuinace  capiendo 
having  been  delivered  out  to  the  sheriff,  a  capias  ought 

agamsi  to  have  issued  out  of  K.  B.  The  53  G.  3.  c.  I87*  s.  1. 
substitutes  the  writ  de  contuinace  capiendo  for  that  of 
excommunicato  capiendo,  and  directs  that  the  provisions 
contained  in  the  5  Eliz.  c.  23.,  as  to  the  latter  writ,  be 
applied  to  the  writ  de  contumace  capiendo.  Now, 
sect.  2.  of  that  statute  enacts,  that  every  writ  of  ex* 
communicato  capiendo  that  shall  be  granted  out  of 
Chancery  shall  be  returnable  in  K.  B.,  and  that,  after  it 
shall  be  sealed,  it  shall  be  brought  into  that  Court  and 
there  delivered  of  record  to  the  sheriff;  and  if  the  sheriff 
make  default  in  returning  it  at  the  day,  he  is  subject 
to  be  fined.  {Taunton  J.  Sect.  4.  enacts,  that  if  the 
sheriff  return  non  est  inventus,  the  justices  of  K.  B.  are 
to  award  a  capias.  Here  no  return  has  been  made  to 
the  first  writ,  whereon  to  found  a  capias.  Denman  C  J. 
In  Eex  V.  Eyre  {a)  it  was  excepted  to  a  second  writ  de 
excommunicato  capiendo,  that  a  former  writ  of  excom- 
municato capiendo  being  enrolled  in  K.  B.,  the  Court  of 
Chancery  could  not  issue  a  second  writ,  but  by  5  EUz, 
c.  23.,  such  second  writ  was  to  issue  from  K.  B.;  but 
the  answer,  given  at  the  bar  and  adopted  by  the  Court, 
was,  that  the  act  related  only  to  the  case  where  the  first 
writ  bad  actually  issued,  and  the  sheriff  had  returned 
non  est  inventus.  Parke  J.  There  can  be  no  doubt  that 
the  second  writ  in  this  case  issued  conformably  to  the 
practice  of  the  Court  of  Chancery,  as  stated  in  the  affi- 
davits.] Then  the  writ  ought  to  have  been  returnable 
in  term.  The  23d  of  May  is  not  in  term.  That  defect 
is  not  cured  by  1  W.4s*  c.3.  5.2.,  which  section  only 
applies  to  writs  on  mesne  process,  for  it  enacts  that  the 

(a)  SAr.  1189. 

dr 
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day  for  appearance  shall,  as  heretofore,  be  the  third  day        1832. 
after  such  return.     IParke  J.  It  applies  to  all  writs  re-        '    ~ 

^^  The  Kino 

turnable  in  the  King's  Bench,  Common  Pleas,  or  Ex-        ns^nimt 
diequer  on  general  return  days.     The  question  is  re- 
duced to  this,  whether  a  defendant  is  privileged  from 
arrest  in  returning  from  attendance  before  a  Judge  on 
a  habeas  corpus  sued  out  by  himself.] 

Cur.  adv.  vuU. 

Denmak  C.  J.  now  delivered  the  judgment  of  the 
Court  In  this  case,  which  was  argued  before  us  on 
Saturday^  all  the  questions  were  disposed  of  but  one;  and 
that  was,  whether  the  defendant  was  privileged  from 
being  taken  under  a  writ  de  contumace  capiendo.  He 
had  been  in  custody  under  a  former  writ  of  the  like 
nature,  and  had  sued  out  a  writ  of  habeas  corpus ;  and 
the  learned  Judge  before  whom  it  was  returnable,  being 
of  opinion  that  it  was  void  for  want  of  a  proper  interval 
of  time  between  the  teste  and  return,  discharged  him ; 
whereupon  the  prosecutor  sued  out  another  writ,  and 
apprehended  him  on  it  on  his  way  home  from  the 
Judge's  chambers.  And  upon  consideration  we  think 
he  was  privileged  from  arrest  on  this  occasion.  There 
is  no  case  to  be  found  in  which  this  privilege  has  been  ex- 
tended to  persons  going  and  returning  on  a  writ  of  habeas 
corpus  except  that  of  Rex  v.  Delaval  (a),  which  is,  how- 
ever, not  precisely  like  this  case.  But  as  it  turned  out 
in  this  instance,  that  the  defendant's  detention  under  the 
former  writ  was  wrongful,  and  he  was  driven  to  his 
habeas  corpus  to  obtain  his  liberty,  it  may  fairly  be  con- 
sidered as  coming  within  the  principle  whereby  parties 

(a)  1  SSr  W.  BlaciU.  4ia  439.     3  Burr.  1434.  8.  C 
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to  a  suit,  for  the  sake  of  public  justice,  are  protected  from 
arrest  in  coming  to,  attending  upon,  and  returning  from 
the  Court.  The  rule,  therefore,  must  be  absolute  with 
costs;  Mr.  Blake  to  bring  no  action  for  this  arrest. 

Rule  absolate. 


Mondayt 
Nw.  26th. 


The  King  on  the  Prosecution  of  Thomas  Corpe 
against  The  Treasurer  and  Directors  of  the 
St.  Katharine  Dock  Company. 


It  is  discre- 
tionary in  the 
Court  either  to 
determine  the 
validity  of  a 
return  to  a 
mandamus  on 
motion*  or  to 
order  the  case 
to  be  set  down 
in  the  crown 
paper  for 
argument. 
The  ^.  ^o- 


A/TANDAMUS  to  the  defendants  recited  that  by 
an  act  of  6  G.  4.  c.  cv.  certain  persons  were  in- 
corporated by  the  name  of  "  The  St.  Katharine  Dock 
Company;"  that  two  actions  had  been  commenced  in 
K.  B.,  one  at  the  suit  of  G.  C.  Glyn^  as  treasurer  of 
the  company,  against  Thomas  Corpe^  and  another  at 
the  suit  of  Corpe  against  Glyn  as  such  treasurer;  that 
Corpe* s  action  was  brought  for  the  recovery  of  certain 
Company  were   sums  of  money  alleged  to  be  due  to  him   from   the 

incorporated 

company;  that  pending  the  two  actions  an  order  was 

made  by  Lord  Tenterden  that  all  matters  in  difference 

between  the  parties  should  be  referred  to  an  arbitrator, 

u    \Ax^  the  costs  of  the  causes  to  be  in  his  discretion ;  that  that 

should  be  pro-  ' 

secuted  against  order  was  made  a  rule  of  Court ;  that  the  arbitrator 

the  treasurer  or 

a  director  for      awarded  that  Corpe  had  a  good  cause  of  action  against 

Glyn  as  such   treasurer  for   the  sum   of  2560/.,  and 


by  act  of  par- 
liament, which 
directed  that 
all  actions 
against  the 
company 


ordered  Glyn^  as  such  treasured,  to  pay  Corpe  on  de- 


the  time  being ; 
but  that  the 
body  or  goods, 
lands,  &C.  of 
such  treasurer 

or  director  should  not,  by  reason  of  his  being  defendant  in  such  action,  be  liable  to 
execution.  An  action  having  been  brought  by  T,  C.  against  the  treasurer  as  such,  and 
another  by  the  company,  in  the  name  of  the  treasurer,  agun&t  T.  C,  all  matters  in  di& 
ference  were  referred  to  an  arbitrator,  who  awarded  that  7*.  C.  had  cause  of  action  againiC 
the  defendant,  as  such  treasurer,  for  a  certain  sum,  and  directed  that  the  treasurer  should 
pay  T.  C  that  sum  on  demand ;  and  as  to  the  other  suit,  he  awarded  that  the  treasurer, 
as  such,  had  no  cause  of  action,  and  ordered  him,  as  such  treasurer,  to  pay  7.  C  the  cosu 
on  demand :  Held,  that  a  mandamus  would  lie  to  the  treasurer  and  directors,  commanding 
them  to  pay  the  iumi  awarded. 

mand 
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maod  that  sum,  together  with  the  costs  of  such  action, 
and  that  the  said  action  should  be  stayed ;  and  as  to  the 
other  action,  the  arbitrator  awarded  that,  at  the  time  of 
the  commencement  thereof,  Glyn,  as  such  treasurer,  had 
not,  nor  had  he  then,  any  cause  of  action  against  Corpe 
for  the  matters  therein  mentioned,  and  that  the  action 
should  be  discontinued,  and  the  costs  thereof  paid  by 
GlyUj  as  such  treasurer,  to  Corpe  on  demand  (a).  The 
writ  then,  after  stating  ^^  that  the  two  several  sums 
awarded  had  not  been  paid  by  Glyn^^  proceeded  ^'  to 
command  the  treasurer  and  directors  of  the  company  to 
pay  or  cause  the  same  to  be  paid  to  CorpeJ* 

To  this  writ  the  treasurer  and  directors  made  a  re« 
turn,  containing  statements,  the  object  of  which  was  to 
shew  that  the  award  was  not  final,  because  the  arbitrator 
had  not  decided  one  of  the  matters  in  difference  brought 
before  him.  A  rule  nisi  was  obtained  for  quashing  the 
return,  on  the  ground  that  it  did  not  thereby  appear 
that  the  arbitrator  had  not  adjudicated  upon  that  par-* 
ticular  matter ;  and  the  Court,  upon  cause  being  now 
shewn,  were  of  that  opinion ;  but  as  their  judgment  on 
this  point  turned  entirely  upon  the  very  special  terms 
in  which  the  return  was  framed>  it  has  been  thought 
unnecessary  to  notice  it  here. 
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Sir  James  Scarlett  and  Piatt  shewed  cause  on  the 
above  point ;  and  they  further  contested  the  motion  on 
the  following  grounds.  The  Court  will  not  quash  the 
return  on  motion;  tlie  case  ought  to  have  been  set 
down  in  the  crown  paper,  as  in  liex  v.  The  Mayor 
of  London  (6).     Secondly,  any  objection   to  the  writ 


(a)  See  Corpe  v.  Glyn^  5  B.  i  Ad.  801. 


(6)  zB,i  Ad.  ass. 

itself 
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being  defendant  in  any  action,  be  liable  to  be  taken  in 
execution  {a).  Then,  if  that  be  so,  Corpe  is  without 
legal  remedy  unless  a  mandamus  be  granted.  The 
act  does  not  authorize  execution  to  issue  against  the 
effects  of  individual  members  of  the  corporation,  as  in 
Barileit  v.  Peniland{b). 


1832. 

The  KiMO 
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TheSr. 

Kathaeikb 
Dock 

ComiMDy. 


Denman  C.  J.  The  first  question  in  this  case  is, 
whether  a  mandamus  will  lie,  and  it  undoubtedly  will  if 
the  party  has  no  other  legal  remedy.  It  does  not  ap- 
pear that  Corpe  has  any  power  of  taking  in  execution 
the  goods  of  the  company.  An  action  on  the  award 
must  be  against  the  treasurer,  and  the  judgment  would 
be  against  him ;  and  as  the  execution  must  follow  the 
form  of  the  judgment,  it  would  be  against  Glj/n  as 
treasurer ;  but  the  act  of  parliament  incorporating  the 
company  provides  that  the  body  or  goods  of  the 
treasurer  shall  not,  by  reason  of  his  being  defendant  in 
any  action,  be  liable  to  be  taken  in  execution.  Then 
as  to  the  course  of  proceeding,  I  take  it  to  be  perfectly 
dear,  that  it  is  discretionary  in  the  Court  either  to 
quash  the  return  at  once  on  motion,  or  to  have  the  case 
set  down  in  the  paper  for  argument 

Parke  J.  The  first  question  in  this  case  is,  whether 
a  mandamus  should  issue.  The  objection,  that  it  ought 
not  to  have  issued  at  all,  though  it  might  more  pro- 
perly have  been  made  at  the  time  when  cause  was 
shewn  against  the  rule  for  issuing  it,  may  be  made  in 
thb  stage  of  the  proceeding.  Now,  as  the  act  of  par- 
liament provides,  that  neither  the  person  nor  property  of 


(a)  Sm  Corpe  T.  Glyn,  SB^^Ad.  801. 


(6)  IB.  4:  Ad.  704. 


the 
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the  treasurer,  when  made  defendant)  shall  be  liable  to 
be  taken  in  execution,  it  follows  that  there  is  no  other 
mode  but  a  mandamus  by  which  payment  of  this  debt 
can  be  enforced.  In  JVormwell  v.  Hailstone  {a\  where 
an  action  was  brought  against  the  clerk  of  trustees  of  a 
turnpike,  road  under  a  statute  which  permitted  the  trustees 
to  sue  and  be  sued  in  the  name  of  such  clerk,  a  verdict 
having  passed  for  the  plaintiff,  he  sued  out  execution 
against  the  goods  of  the  clerk,  and  it  was  held  that  exe- 
cution could  not  issue  against  that  individual  personally ; 
but  Tindal  C.J.  in  delivering  judgment,  said  there  could 
be  no  doubt  that  the  funds  of  the  trustees  might  be  made 
answerable  for  the  amount  ascertained  in  the  action  (in 
case  of  a  refusal  to  apply  them),  either  by  a  mandamus 
or  a  bill  in  equity.  As  in  this  case  there  is  no  other 
legal  remedy  by  which  the  company  can  be  made  sub- 
ject to  the  payment  of  its  debts,  it  follows  that  a  man- 
damus will  lie. 


Taunton  J.  and  Patteson  J.  concurred. 

Rule  absolute. 


(a)  6  Bingh.  669. 
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Ex  parte  MaTANLE.  Monday, 

^  Nov.  26th. 

ALEXANDER  had  obtained  a  rule,  calling  upon  the  The  rule  of 

■^^  Trinity  temo, 

marshal  of  the  Marshalsea  to  shew  cause  ^^  why  21  as., which 
W.  6.  Malanlet  an  attorney  of  this  court,  should  not  be  manhal  of  the 
admitted,  at  all  seasonable  times,  into  the  interior  of  the  tomuiate°tbe 
prison  of  this  court,  and  the  rooms  of  the  prisoners  J^^^^^J^  y^^ 
therein,  in  the  same  way  as  other  attornies  of  this  court  *f^  pnaonen, 

■^  does  not  eu- 

usually  are.*'      In  support  of  this  application,  it  was  thoriiehimat 
sworn  by  Mr.  Matanle  that  he  had  been  accustomed  to  to  prereot  an 

Attorney  from 

go  into  the  prison  as  other  attornies  did,  but  that  on  yisiting  his 
the  17th  of  June  last  he  called  there  ^^  for  the  purpose  prison,  but  he 
of  conversing  with  one  Joseph  Lancaster,  who  was,  and  ^und^toSwr 
still  is,  a  prisoner  there,  and  was  then,  and  still  is,  a  client    ^^^'^g* 
of  this  deponent  :**  and  he  was  then  refused  admittance  *"end«>c«  of 

*■  such  attorney 

in  consequence  of  certain  alleged  misconduct  (which  he  i«ontheclient»i 

,  business,  and 

denied)  with  respect  to  an  order  of  discharge  formerly  necessary  %o, 

or  required  by 

brought  to  the  prison  by  him  for  a  prisoner  named  him. 
Barrett.  He  further  stated,  that  he  had  several  clients 
in  the  prison,  whose  interests  had  been,  and  were, 
materially  affected  by  his  exclusion.  An  application 
had  been  made  to  Littledale  J.  at  chambers,  but  he 
thought  he  could  not  make  an  order  upon  the  marshal 
for  Mr.  Matanl^s  admission.  The  affidavits  in  answer 
stated  grounds  upon  which  the  supposed  misconduct 
was  imputed. 

The  Solicitor-General  now  shewed  cause.  By  a  rule 
of  G)urt,  Trin.  21  G.  3.,  the  marshal  is  to  ^^  prescribe 
in  what  manner,  and  for  how  long,  visitors  shall  be 

allowed 
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1882.  allowed  to  see  or  stay  with  the  prisoners,  aooording  to 
the  circumstances  of  every  case,  in  his  discretion  (a).** 
MAtAniM,  And  if  the  exercise  of  that  discretion  were  liable  to  be 
questioned,  the  facts  of  this  case  justify  tbe  marshal's 
conduct.  The  rule  is  made  for  the  benefit  of  prisoners, 
not  of  attomies.     The  Court  then  called  upon 

Alexander  in  reply.  The  rule  of  21  6.  8.  is  not  tbe 
only  one  on  this  subject  The  rule  JlfiieA.  3  6.  2. 
directs,  **  that  the  turnkeys  of  the  said  prison  do  diligently 
attend  at  the  gate  or  door  of  the  said  prison  as  the  duty 
of  their  office  requires ;  and  do  admit  all  such  persons  to 
have  access  to  any  of  the  prisoners  as  by  law  are  entitled 
thereto."  It  cannot  have  been  intended  by  the  role  of 
21  G.  8.  that  the  marshal  should  absolutely  exclude  any 
person,  even  a  professional  man,  at  his  discretion,  though 
he  may  regulate  the  admission  of  visitors  and  their  con- 
duct, according  to  the  words  of  the  rule.  This  Court 
may  control  the  marshal,  and  in  a  case  like  the  present 
it  ought  to  be  shewn  to  the  satis&ction  of  the  Court 
that  the  party  excluded  was  not  a  proper  person  to  be 
admitted.  IDenman  C.  J.  The  discretion  given  to  the 
marshal  is  an  answer  to  such  an  application  as  tliis, 
unless  the  facts  shew  that  he  has  misconducted  himself 
in  the  exercise  of  it.]  They  shew  it  in  this  case.  If 
the  rule  were  such  as  it  is  assumed  to  be  on  the  other 


(a)  "  That  tbe  M«nhal  of  tbe  UanhaUea  of  this  Court  sbail  pemit 
no  penoni  to  enter  into  tbe  prison  witbout  tbeir  being  Brst  scaiched  to 
see  whetber  tbey  bave  any  spirituous  liquors  about  tbem,  and  tbat  be  do 
not  suffer  tbe  wives  or  cbildren  of  any  of  tbe  prisoners  to  lodge  in  tbe 
prison  under  any  pretence  wbateter.  And  tbal  tbe  Marsbal  do  prescribe 
in  wbat  manner  and  for  bow  long  visitors  sball  be  allowed  to  see  or 
stay  witb  tbe  prisoners,  according  to  tbe  circumsunces  of  every  case,  in 
bis  discretion.** 

sidCf 
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side)  the  marshal  might  order  the  perpetual  exclusion  of       1832. 
any  person  at  his  pleasure.  eTdmio 

Matavli. 

Denman  C.  J.  We  hardly  think  the  description  of 
visitors,  spoken  of  in  the  rule  of  21  G.  3.,  extends  to  the 
party  making  this  application:  the  rule  seems  more 
properly  referable  to  the  wives  and  families  of  prisoners, 
and  to  persons  who  might  be  likely  to  bring  in  spirit- 
uous liquors.  An  attorney  going  in  upon  the  business 
of  his  client  ought  not  to  be  excluded  unless  some  ground 
can  be  shewn  for  it.  But  upon  that  subject  there  are 
in  the  present  case  conflicting  affidavits.  And  the 
affidavits  in  support  of  this  motion  do  not  say  that  the 
attendance  of  the  party  was  necessary  to  his  client,  or 
had  been  required  by  him,  or  even  that  it  was  upon 
business.     The  rule  must  therefore  be  discharged. 

Parke,  Taunton,  and  Patteson,  Js.,  concurred. 

Rule  discharged. 


Sir  William  Long,   Knight,   against  W ords- 

w^oRTH,  a  Prisoner  (a). 


PLATT  had  obtamed  a  rule,  calhng  upon  the  plamtiff  A  copy  of  a 
1      J.       bill  filed  •gainst 

to  shew  cause  why  the  defendant  should  not  be  dis-  an  attorney  or 
charged  out  of  custody  on  filing  common  bail.     A  bill  i^h  nquire  the 
bad  been  filed  against  the  defendant  at  the  plaintifTs  aircctedby 
suit  for  debt,  and  a  copy  served  upon  the  turnkey,  but  ^^  ^^^;  ^*^' 
there  was  no  indorsement  upon  the  copy  so  served,  of  "'^*  ^P^*^^**^ 

proceu  MTTcd 
fortbepaymeot 
(a)  Thii  case  was  decided  Nov.  16tb.  of  «  debt. 

the 


V?o» 


rut.  co»^  .  ^,i«o«.  '^^  .„  „or.  V^^Ji  .g** 
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Green  and  Others  against  Mitton,  Gent.       ^^.'^. 

r^AMPBELLf  Solicitor-General,  had  obtained  a  rule  Plaintiff  com- a/;  .Z"^,. -7 

to  sbew  cause  why  the  plaintim  should  not  be  at  action  in  j^    /  >^ 
liberty  to  amend  the  bill,  issue,  and  record  in  this  case  by  J^  dedanrf'in 
substituting  a  count  in  detinue  for  a  count  in  trover,  and  ^^^  wv^to 
by  addmg  a  count  in  debt.     It  appeared  that  the  action  ^^'.^^ 
was  brought  for  the  recovery  of  certain  deeds  on  which  put  under  a 

1  •     •  peremptory 

the  plaintiffi  had  advanced  money,  and  which  had  come  undertaking  to 
into  the  defendant's  hands,  and  were  (as  was  said)  im-  chadma$  term 
properly  detained  by  him.    On  behalf  of  the  plaintiffs  it  been  adviseJP 
was  stated  that  the  bill  was  drawn  in  trover  by  the  ^^^{^^^ 
advice  of  a  special  pleader,  but  the  plaintiffs'  attorney  ^^  ]^  |^^ 
had  lately  been  informed  that  it  ought  to  be  in  detinue ;  *°  «»b«»tote  * 

•^  o  '  count  m  de- 

tbat  the  object  of  the  action,  in  whichever  form  brouirht,  ^'nu*  ^o'  **>»* 

_  ^         in  trover,  and 

was  the  same,  namely,  to  recover  the  above-menUoned  add  one  in  ^ 

debt ;  and  it 

deeds:  and  that  the  motion  was  not  made  with  any  was  sworn  that 
view  but  the  better  attainment  of  that  object     On  the  of  action  wu 
other  hand  it  was  stated,  that  the  action  was  commenced  Ln^^aed. 
ss  long  ago  as  Hilary  term  1881 ;    that  the  plaintifis 
were  then  fully  apprised  of  all  the  &cts ;  and  that  they 
had  been  put  under  a  peremptory  undertaking  to  try 
after  JEas^^,term  last.     There  were  conflicting  affidavits 
on  the  merits. 


Sir  James  Scarlett  now  shewed  cause.  There  is  no 
pretence  for  changing  the  form  of  action  as  desired  here, 
when  the  parties  are  at  issue.  Where  a  plaintiff  has 
applied  merely  to  amend  a  declaration  by  changing  the 
form  from  case  to  debt,  the  applicatibn  has  been  re- 

VoL.  IV.  B  b  jected. 


MlTTOK. 
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18S2.       jected(a).    [Patteson  J.    The  Court  of  Common  Pleas 
"Z  has  allowed  a  declaration  in  assumpsit  to  be  changed 

aqamst  to  debt,  aflcr  issue  joined  and  a  peremptory  under- 
taking (&)].  That  might  be  on  a  statement  of  very 
peculiar  merits :  as  where  the  amendment  would  save 
an  action  from  being  barred  by  the  statute  of  limit- 
ations {c).  Here  no  such  merits  are  stated.  If  such  a 
motion  were  acceded  to,  no  limits  could  be  assigned  to 
the  practice. 

The  SoUcitor'General  contrl.  Justice  will  be  done 
by  the  rule,  and  the  defendant  cannot  be  prgudiced. 
The  rule  will  be  drawn  so  as  to  provide  for  the  costs 
to  which  he  may  have  been  subjected  by  the  action  being 
misconceived ;  and  on  the  merits  his  situation  will  not 
be  altered. 

Denman  C.  J.  It  is  a  great  act  of  indulgence  to 
grant  such  an  application  as  this,  and  the  Court  foar 
that,  by  making  the  rule  absolute,  they  would  establish 
a  very  inconvenient  precedent.  Where  the  parties  agroe^ 
it  may  be  otherwise;  but  the  amendment  being  objected 
to,  we  cannot  grant  it  The  case  in  Taunton  (b\  where 
assumpsit  was  changed  to  debt,  was  under  very  pecoliai 
circumstances.     The  rule  must  be  discharged. 

Parke,  Taunton,  and  Patteson,  Js.,  concurred. 

Rule  discharge 

(a)  Lnelt  y.  XMUwhUe,  6  Taunt.  483. 

(b)  Billing  t.  FHghi,  6  TVnm/.  419. 

(c)  Eiecntora  of  the  Duke  of  Marlborough  t.  Wkhnmtf  S  Shm* 
1  Bam.  B.  R.  408.  418.  &  C     See  1  Tidd,  698.,  9th  edit. 
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Walker    against    Samuel    Gardner,    John  ^fanrfay, 
Gardner,  and  James  Harris. 


IN  the  last  vacation   Sir  James  Jllan  Park  J.  made  A  debtor, being  ^,x/.^**  ., 
arrested,  offered  >  ^       ,    ^ 

an  order  at  chambers  that  the  judgment  signed  and  awmrrantof     ^^"'^**^  •  ^ 

.        ,  J  ^  .        1  .  attorney.    The 

ezecotion  issued  on  a  warrant  of  attorney'  m  this  cause  plaintiff's 
should  be  set  aside  for  irregularity,  and  the  warrant  of  bad  alio  adWwd 
attorn^  delivered  up  to  be  cancelled.   During  this  term  J^*  "jl^^^' 
Sir  James  Scarlett  obtained  a  rule  to  shew  cause  why  f^agesofthe 

■^    business,  came 

that  order  should  not  be  discharged,  in  support  of  which  *^  ^  request 
npplication  he  cited  Osborne  v.  Davis  (a).  where  he  was 

,  in  custody,  and 

It  ^[qpeared  from  the  affidavits  for  and  against  the  proposed 

.,       another  at- 

present  rule  (which  were  in  many  respects  oontradic-  tomeywhom 

tory),  that  Samuel  Gardner  had  employed  SmaUridgey  an  with  Mm/to 

attorney  at  Gloucester^  to  borrow  a  sum  of  money  for  ^|^„^^  * 

him  on  mortgage,  from  one  Walker^  a  client  ofSmattridgej  J^^^  ^j 

and  that  Samuel  Gardner^  at  Smattridg^s  suggestion,  in-  f^-**  *^" 

doced  John  Gardner  to  join  him  in  a  promissory  note  defendant  ac 

.  ,  ,  J    quiesced,but 

Jbr  so/.,  as  a  further  security  for  the  sum  advanced,  the  attorney  so 

introduced  was 

They  were  afterwards  {Jidy  1832)  arrested  for  the  amount  not  known  to, 
of  the  note,  and  lodged  in  custody  at  a  public  house  at  ^j,^   ^^  ^ 
Gloucester.    At  four  o'clock  on  that  day,  after  being  in  thu^ww  nofa 
confinement  about  three  hours,  they  sent  for  Smallridge^  ^^theroie 
to  confer  with  him  as  to  an  arrangement  for  their  re-  Ba9Ur^4G.2. 

°  (and  see  Reg. 

lease,  and  they  proposed  to  him  to  pay  the  debt  and  HiL  2  w.  4. 

^^  ,     .         ,  .      ,    I-  73.)  which 

costs  by  instalments  of  1/.  per  month,  but  he  required  declares,  that 
that  it  should  be  5/.  5s.  for  the  first  two  months,  and  of  attorney  ex. 

ecuted  by  a  per- 
son in  custody  of  the  sheriff,  &c.  shall  be  valid,  unless  there  be  present  an  attorney  on  his 
behalf,  to  be  expressly  named  by  him,  and  attending  at  his  request,  to  witness  it ;  and  the 
wmint  of  attorney  and  proceedings  thereon,  were  set  aside  for  irregularity 


(a)  4  TawU.  797. 

B  b  2  that 


?^..ry^,( 


Gardkxiu 
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1832.        that  they  should  procure  some  person  to  join  them  in  a 
warrant  of  attorney   to   secure  the  payments.     They 

against        named  the  defendant  Harris^  who  was  sent  for,  and 
arrived  about  nine.     Notice  of  this  was  given  to  Smalls 
ridgCf  who  thereupon  sent  his  clerk  to  the  inn  to  prepare 
the  warrant  of  attorney,  and  about  ten  o'clock  went 
thither  himself  with  John  HuUsy  another  attorney,  whom 
he  requested  to  accompany  him  for  the  purpose  of  at- 
testing the  execution :  the  reason  assigned  in  his  affida- 
vit for  doing  so  was,  that,  as  it  was  late,  there  might  be 
difficulty  in  procuring  the  attendance  of  an  attorney,  if 
the  defendants  were  not  provided  with  one.     It  was  fur- 
ther sworn  by  Smallridge  and  Htdk^  that,  upon  their 
entering  the  room.  Hulls  informed  the  defendants  S.  and 
jr.  Gardner  who  and  what  he  was,  and  stated  that  it  was 
necessary  some  attorney  should  be  present  to  attest  the 
execution  of  the  warrant  of  attorney,  and  explain  it  to 
them,  and  enquired  whether  they  had  any  particular 
attorney  whom  they  should  wish  to  attend  on  their  be- 
half; to  which  they  replied  that  they  had  not,  and  they 
had  no  objection  to  Hulls  doing  what  was  necessary,  as 
they  perfectly  understood  what  they  were  going  to  do. 
(This  conversation  was  denied  by  S.  and  J,  Gardner  in 
their  affidavits  in  answer,  and  they  stated  that  HtdU 
was  a  stranger  to  them,  and  not  looked  upon  by  them 
as  their  attorney,  and  that,  at  the  time  in   question, 
they  considered  Smallridge  as  acting  on  their  behalf.) 
The  warrant  of  attorney,  for  securing  40/.,  was  read 
over  to  the  defendants,  and  (as  stated  on  one  side,  but 
denied  on  the  other)  was  explained  to  them  by  Hulls : 
it  was  then  executed  by  them,  and  attested  by  Hulls  in 
their  presence.     HuUs  demanded  and  received  payment 
of  them  for  his  attendance.     The  defendant  John  Gardr 

ner^ 
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netf  paid  one  instalment  of  51.  5s.  without  making  any        1832. 
objection. 


The  Solicitor-General  now  shewed  cause.  Osborne  v. 
Dads  {a)  is  no  authority,  at  least  in  the  present  case. 
That  was  a  decision  on  a  rule  of  the  Common  Pleas, 
HiL  14&  15  Car.  2.^  also  adopted  in  K.  B.  the  same 
year:  but  it  does  not  affect  the  later  rule  of  the  Court 
of  King's  Bench,  Easter^  4  G.  2.,  by  which  the  Court 
(taking  notice  of  great  inconveniences  following  from 
holding  a  warrant  of  attorney  to  confess  judgment  by 
one  in  custody  to  be  good,  if  any  attorney,  though  for 
the  opposite  party,  were  present,)  ordered,  thatin  future 
^  no  warrant  of  attorney  executed  by  any  person  in 
custody  of  any  sheriff*  or  other  officer,  for  the  confess- 
ing of  judgment,  shall  be  valid  or  of  any  force,  unless 
there  be  present  some  attorney  on  the  behalf  of  such 
person  in  custody,  to  be  expressly  named  by  him,  and 
attending  at  his  request,  to  inform  him  of  the  nature 
.and  effect  of  such  warrant  of  attorney  before  the  same  is 
execated,  which  attorney  shall  subscribe  his  name  as 
a  witness  to  the  due  execution  thereof"  (i).  Here, 
even  upon  the  affidavits  on  the  other  side,  it  would  be 
necessary  to  contend  that  a  stranger  who  happens  to  be 
present,  though  not  sent  for  by  the  party  in  custody, 
may  be  asked  to  attest  the  deed,  and  supply  the  place 
of  an  attorney  on  his  behalf,  which  is  not  the  intention 
of  the  rule. 

(a)  4  Totm/.  797. 

{h)  See  S5Kni.  903.,  1  Tidd,  549.,  9th  edit,  and  the  rule,  UU.  2  W.  4. 
L  72.,  3  J9. 4"  Ad*  384.,  to  the  ume  effect. 

Bb  3  Sir 


Walker 

against 

GARONXft. 
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1832.  Sir  James  Scarlett  contrJL     Upon  the  facts  stated  in 

"^  *  support  of  this  application,  it  cannot  be  contended  that 
Qgaifut       Hulls  was  not  an  attorney  present  on  behalf  of  the  de- 

fendants  within   the  meaning  of  the  rule  of   Court. 

Osborne  v.  Darns  {a)  is  applicable  to  the  later  rule  as 

well  as  to  that  of  14  &  15  Car.  2.,  and  surely  Hulh  was 

the  attorney  of  the  party  who  paid  him. 

Denman  C.  J.  The  rule  of  Court  was  certainly  vio- 
lated in  this  case  by  SmaUridgey  in  taking  an  attorney 
to  attest  this  instrument  who  was  not  named  or  sent  for 
by  the  party  in  custody.  The  present  rule  must,  there- 
fore, be  discharged;  but  as  an  instalment  was  paid 
under  the  warrant  of  attorney  without  objection,  it 
must  be  upon  the  undertaking  of  the  defendants  not  to 
bring  any  action. 

Parke  J.  concurred. 

Taunton  J.  I  am  of  the  same  opinion.  Huison  v. 
Hutson{b)  is  decisive  on  this  point.  Lord  Keryon 
there  observed,  ^^  There  is  great  weight  in  the  observ- 
ation made  by  the  counsel  in  support  of  the  rule 
{Bayley\  that  the  defendant,  under  the  pressure  of  an 
arrest,  ought  to  be  considered  incapable  of  waiving  the 
benefit  of  this  rule,  and  that,  at  all  events,  and  in  alt 
cases,  he  should  be  protected  by  the  advice  of  an  al^ 
tomey  expressly  attending  for  him." 

Patteson  J.  concurred. 

Rule  (for  rescinding  the  order)  discharged^ 

(a)  4  Tomnt.  797.  (b)  7  T.  R.  7. 
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1832. 


Sims  and  Othei-s  against  Brittain  and  Others. 

A  SSUMPSIT  for  money  had  and  received.     Plea,  -<*.,  2?.,  and  .<"/-/'•«  >'T^.^ 
the  general  issue.    At  tlie  trial  before  Lord  Tenter-  ownenofa  ^'^^  '^^ '  ' 
den  C.  J.,  at  the  London  sittings  after  last  term,  the  sernoeorthe 
following  appeared  to  be  the  facts  of  the  case :  —  Oompim^    b. 

The  plainti£&  were  surviving  joint  owners  of  a  ship  ^^^^"^ 
called  the  Princess  Charlotte  of  Wales,  which  was  in  the  «mpioy«d  c.  as 

*'  his  agent  for 

service  of  the  East  India   Company.     Another  part  general  pur- 
poses, and 
owner,  now  deceased,  of  the  name  of  Gribbley  was  ap-  amongst  otben, 

pointed  by  all  the  owners  ship's  husband.     The  defend-  pay  monies  on 

ants  were  employed  by  Gribble  as  his  agents  for  general  d,|p.  ^nd  c 

purposes,  and  amongst  others,  to  receive  and  pay  monies  a^^n^hST 

on  account  of  this  vessel.     Beside  Gribbl^s  general  ao-  *»o^» Z'"**  *•» 

o  as  such  ma- 

count,  there  was  a  separate  account  kept  by  the  defendants  Sf^,35?*'""' 

in  his  name,  as  managing  owner,  of  the  ship's  disburse-  payment  of  a 

sum  of  money 

ments  and  earnings  z  the  account  between  Gribble  and  his  due  from  the 
co-owners  was  also  kept  at  the  defendants'  counting-house.  Company  on 
The  last  two  accounts  did  not  correspond,  the  defend-  ship,  it  was 
ants'  commission  for  managing  the  ship,  and  a  charge  |h!^^|^t  '^ 
for  the  hire  of  their  countinrr-house  for  the  audit  of  the  "1^"^  ^ 

<3  Signed  by  one 

account  between  Gribble  and  the  owners,  beinc^  carried  or  more  of  the 

°  owners,  besidei 

through  several  years  to  Gribbl^s  general  account  with  the  managing 

•       .         •  owner,  and 

the  defendants  by  his  direction.  The  defendants  always  upon  a  receipt 
received  their  directions  from  him.  In  order  to  obtain  and  one  of  the 
a  final  settlement  of  the  freight  of  this  vessel  with  the  c.  receiTe!?on 

account  of  the 
ship  SOOO/.  from  the  East  India  Company,  and  placed  it  to  l^.'s  credit  in  his  books, 
as  managing  owner.  The  part  owners  having  brought  money  had  and  receiTed,  to  recover 
the  balance  of  that  account :  Held,  that  C-  had  received  the  money  as  the  agent  of  B.,  and- 
was  accountable  to  him  for  it ;  that  there  was  no  privity  between  the  other  part  owners- 
and  C>  and  consequently  that  the  action  was  not  maintainable.  / .      ^  a^  ^  sjff /  $i'  A 


BuTTAUr* 
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1 832.  East  India  Company,  it  was  neoettary  that  the  receipt 
"*"""  for  the  balance  should  be  signed,  not  by  the  managing 
agauut  owner  only,  but  by  one  or  more  of  the  other  owners  also. 
This  had  been  done  in  the  month  of  Jpril  1829,  and 
the  balance  of  2000/.  and  upwards  received  by  the  de- 
fendants on  the  joint  receipt  of  GribbUf  and  of  SimSf  one 
of  the  plainti£& ;  and  the  amount  was  placed  by  the  de- 
fendants to  Gribbl^s  credit,  in  his  account  with  the  de- 
fendants as  managing  owner  of  the  ship.  The  action  was 
brought  by  the  plaintiffi  to  recover  the  balance  appear- 
ing due  on  that  account,  as  money  had  and  received  to 
their  use.  The  defendants  sought  to  retain  it,  as  there 
was  a  balance  due  from  Gribble  to  them  on  the  general 
account  Lord  Tenterden  was  of  opinion  on  the  trial, 
that  Gribtle  had  been  permitted  by  the  owners  to  have 
the  absolute  dominion  of  the  ship's  earnings,  and  that 
there  was  no  privity  between  the  plainti£&  and  the  de- 
fendants ;  and  therefore  he  directed  a  nonsuit. 

Sir  James  Scarlett^  in  the  early  part  of  the  term,  moved 
for  a  new  trial.  The  money  received  by  the  defendants 
belonged  to  all  the  part-owners.  The  defendants  knew 
that,  for  they  could  not  obtain  payment  from  the  East 
India  Company  until  they  procured  the  concurrence  of 
Sims.  Having  received  the  money  after  that,  they  must 
be  taken  to  have  received  it  on  account  of  all,  and  to  be 
responsible  to  all. 

Cur.  adv.  vult* 

Parke  J.  (a)  during  the  term  delivered  the  judgment 
of  the  Court 

(a)  Thii  caie  was  mo?«d  bcfora  Venman  C.  J.  took  hit  stftt  oo  the 
bfiicb* 

ITiis 


BRlTTAItf. 
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This  was  an  application  to  set  aside  a  nonsuit,  and        1832. 
for  a  new  trial,  made  before  my  brothers   Tauniofij 

SlMS 

PaUesony  and  myself.  We  were  desirous  before  we  jigfUH 
gave  our  opinion,  to  see  Lord  TenterderCs  note,  and  the 
documents  given  in  evidence^  and  having  done  so,  we 
entirely  agree  with  the  opinion  expressed  by  him  at  the 
trial,  that  there  was  no  privity  between  the  plaintiffs 
and  the  defendants ;  and  consequently  that  this  action 
win  not  lie.  (He  then  stated  the  facts  of  the  case,  and 
proceeded  as  follows.) 

Although  the  concurrence  of  one  of  the  plaintiffs  was 
necessary  in  order  to  enable  the  defendants  to  receive 
the  money  from  the  East  India  Company,  yet  it  was 
received  by  the  defendants  as  the  agents  of  Gribble^  and 
they  by  such  receipt  became  accountable  to  him  for  it. 
The  transaction  was,  in  effect,  the  same  as  if  the  plain- 
tifi  and  GribUe  had  themselves  received  the  money, 
and  it  had  been  handed  over  to  Gribble^  who  had  then 
placed  it  in  the  defendants'  hands  on  his  own  account; 
in  other  words,  had  made  a  loan  of  the  money  to  them. 
The  entry  of  the  sum  to  Gribbl^s  credit  on  a  separate 
account,  is  only  a  mode  of  keeping  the  accounts  between 
Gribble  and  the  defendants^  for  the  sake  of  conve- 
nience: a  plan  which  is  not  unfrequently  adopted 
between  a  customer  and  his  banker,  the  latter  being 
nevertheless  in  all  such  cases  responsible  and  indebted 
to  the  customer  alone. 

In  this  case  the  money  appearing  to  the  credit  of 
Gribble  was  subject  to  his  sole  disposition,  and  payable 
by  the  defendants  to  his  order  only,  and  the  case  is 
just  the  same  as  if  the  defendants  had  been  GribU^s 
bankersf  and  by  hb  direction,  and  for  his  convenience, 

kept 
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1832. 

Sims 

against 
BaiTTAiii; 


kept  a  separate  account  of  one  part  of  his  funds.  If 
the  other  partrowners,  the  plaintifis,  had  been  unwilling 
to  trust  Gribble  alone  with  the  money,  they  should  have 
raised  a  separate  account  in  their  own  names,  or  as 
owners  of  this  ship,  with  the  defendants;  and  thenthey 
would  have  been  responsible  to  them.  That  they  have 
not  done ;  and  therefore  they  cannot  treat  the  defend- 
ants as  their  debtors.  They  were  debtors  to  Gribble^ 
and  are  now  responsible  to  his  executors.  There  must 
therefore  be  no  rule. 

Rule  refused. 


Monday, 
Nov.  26th. 


Lucas  and  Another  against  The  London  Dock 

Company. 


\^r? 


Goods  con- 

and  warehoused 
at  the  London 
Docks,  were 
claimed  by  B. 
The  Dock 
Company  r^ 
quireid  an  in- 


TN  July  1830  forty-two  casks  of  wine  arrived  at  the 
London  Docks  from  Cakutta,  consigned  to  the  plain- 
tii&,  and  were  warehoused  in  their  names.  In  April  18S? 
notices  were  severally  given  to  the  company  by  persons 
named  ikra55on  and  Lundie  that  the  wines  had  been  shipped 
Jemnityof^.,    from  Madeira  for  Calcutta  and  New  York  by  certain 

the  original 

consignee,         parties  respectively  entitled  thereto,  and  that  the  captain 

before  dell? er- 
Ing  them  to 
him ;  A,  re- 
fused, and 

brought  an  action  of  trover,  with  counts  for  special  damage,  for  the  detention.  On  motion 
by  the  company  for  relief  under  the  interpleader  act,  1  &  2  IT.  4.  c.  58.,  ^.,  upon  due 
notice,  not  appearing,  the  Court  held,  that  the  claim  of  B.  against  the  company  was  barred, 
but  that  jt,  ought  no^  by  reason  of  the  act,  to  be  precluded  from  recovering  for  bis  spcdal 
damage,  if  any. 

The  rule  was  made,  that  on  the  defendanto  undertaking  to  deliver  up  the  wine,  then,  if 
A,  should  accept  the  same,  the  action  should  be  discontinued  on  payment  of  costs  by  the 
defendants;  but  if  A.  should  go  oo  with  the  action,  the  count  m  trover  should  be  struck 
out|  and  A,  proceed  for  the  special  damage  only. 

whence 


of  the  ship  had  fraudulently  sold  them  at  Calcutta^  from 


Compaoy. 
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whence  they  had  been  shipped  for  London^  consigned        1832. 
as  above ;  and  the  company  were  desired,  on  behalf  of       "*""" 

Lucas 

the  alleged  owners,  not  to  deliver  the  wines  without  the        afiuitut 
order  of  their  agents.     In  May  following  a  letter  was         Dock 
sent  to  the  company  threatening  an  action  by  one  of  the 
parties  interested,  if  the  wines  were  delivered  without 
such  order.      The   company   (acting  under  counsel's 
opinion)  afterwards  o£Pered  to  give  up  the  wines  to  the 
plantiffii  on  receiving  an  indemnity.    This  the  plaintifls 
refused,  and  gave  notice  of  action.    The  company,  after 
some  further  communication  with  the  parties,  said  they 
would  deliver  the  wines  to  the  plaintiffs ;  but  the  latter 
then  answered  that  they  had  lost  the  sale^  and  could  not 
take  to  the  property.     In  this  term  the  plaintifi  de- 
clared in  trover  for  the  wines,  with  counts  alleging 
special  damage.     Sir  James  Scarlett  in  the  course  of  the 
term  obtained  a  rule  calling  on  the  plaintifls  to  shew 
cause  why  all  proceedings  should  not  be  stayed  on  the 
defendants'  delivering  up  the  wines  to  the  plainti£&  on 
payment  of  the  rates  and  charges  due  thereon,  or  under- 
taking to  abide  by  such  order  as  the  Court  might  make 
in  the  matter;  notice  of  the  rule  being  given  to  Masson 
and  Lundie.    The  affidavits  in  opposition  to  the  rule 
stated,  that  the  wines  were  bona  fide  consigned  to  the 
plaintiflfe  as  agents,  under  a  bill  of  ladings  that  they 
had  made  advances  on  them,  and  that  they  had  no 
notice   that  the  shipper  was    not  the  actual   owner. 
Masson  and  Lundie  made  no  answer  to  the  application. 

77ie  SoUcitor-General  and  T.  Clarkson  now  shewed 
causey  and  contended  that  the  defendants  were  not, 
upon  this  state  of  facts,  entitled  to  relief  by  the  statute 
1  &  2  ^.  4.  c.  58.,  under  which  the  rule  was  obtained : 

that 
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that  the  plaintifis  here  were  clearly  entitled  under  the 
factors'  act  against  all  the  world,  and  that  the  mere  pre- 
tence of  an  adverse  title  by  parties  who  did  not  appear, 
ought  not  in  any  degree  to  interfere  with  their  right 

Sir  James  Scarlett  and  F.  Pollock^  concr^  urged  that 
the  case  was  one  in  which  the  defendants  ought,  upon 
the  terms  proposed,  to  be  relieved  from  all  liability;  that 
the  act  1  &  2  ^.  4.  c.  58.  was  not  confined  to  cases 
which  would  be  strictly  the  subject  of  a  bill  of  inter- 
pleader (a),  but  was  intended  for  the  more  general  pro- 
tection of  companies  like  the  present,  and  no  ground 
was  shewn  for  excluding  the  defendants  from  that 
benefit 


Per  Curiam.  Before  the  statute  of  1  &  2  fT.  4.,  it 
was  the  constant  practice  in  actions  of  this  kind,  where 
the  defendant  offered  to  deliver  up  the  property,  that  if 
the  plaintiff*  wished  to  proceed,  such  part  of  the  declar- 
ation as  was  framed  in  trover  merely,  was  struck  out, 
and  plaintiff*  left  at  liberty  to  proceed  for  any  special 
damage.  The  same  may  be  done  here ;  the  defendants 
will  reap  this  benefit  from  the  statute,  that  the  claim  of 
the  third  party,  who  does  not  appear,  is  barred ;  but  the 
plaintiffs  ought  not  to  be  precluded  from  recovering  in 
respect  of  special  damage,  if  they  have  sustained  any  (A). 
The  rule  may  be  drawn  up  according  to  the  precedent 
in  1  Tidd,  p.  545.  9th  edit 

The  rule  was  to  the  following  effect: — That,  upon 
the  defendants  thereby  undertaking  to  deliver  up  the 
wine,  if  the  plaintiffs  should  accept  the  same  the  action 


(a)  See  Johnson  ▼•  Atkinson,  3  Anstr.  798« 
{b)  See  Fisher  t.  Prince,  3  Bum  363, 
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should  be  discontinued  on  payment  of  costs  by  the  de- 
fendants, to  be  taxed  by  the  master ;  but  if  the  plaintiff 
should  choose  to  proceed  in  the  action,  the  count  in 
troTer  should  be  struck  out,  and  the  plaintiffs  proceed 
for  the  special  damage  only. 
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MEMORANDA. 

In  the  course  of  this  term  Sir  William  Home  was  ap- 
pointed Attorney-General,  and  John  Campbell^  Esq. 
one  of  his  Majesty's  counsel,  was  appointed  Solicitor- 
General,  to  hb  Majesty,  and  received  the  honour  of 
knighthood. 


END   OF   MICHAELMAS   TERM. 
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Court  of  KING»s  BENCH, 
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In  the  Third  Year  of  the  Reign  of  William  IV. 


Carvalho  and  Others,  Assignees  of  the  Estate 
and  Effects  of  A,  P.  Fobtunato,  a  Bank- 
rupty  against  Burn  and  Another. 

.,  ,.,  ^.»whomlded  nPROVER.  Plea,  not  guilty.  At  the  trial  before 
^  ''^  Wat  in  the  lubit  Porke  J.|  at  the  Lancaster  Spring  assizes  18S1>  the 
r  ./;'■  lig^emfrf^  i^U  ^®**°^  *  verdict  for  the  plamti£^  with  20492^  da- 
[tf^SSf^t^t^^  mages,  subject  to  the  opinion  of  this  Court  on  the 
/  South  Jfneri^,  following  case :  — 

/.^  /  for  tale,  on  the  o 

,£^  '  v^^  agtinst  which  conngnmentt,  jt.  drew  billi  proportioned  lo  their  amount,  to  be  paid  bj 
•  s .  rk!^  .  the  agent  oat  of  the  proceeds;  and  the  bilk  were  negotiated  by  the  indoraemeiits  of  C^ 
w.  y/i  •^•'*  coireipondent  in  Landofu  Some  of  the  billi  so  indoraed  were  refiued  acceptance  by 
the  agent.  C.»  on  receiving  information  that  they  had  been  so  dishonored,  requested  that 
A*  would  order  his  agent,  in  case  he  did  not  pay  his,  A*%  drafts,  immediately  to  hand  over 
to  C.*s  agent  mch  property  as  he  had  of  ^.'s,  of  an  equivalent  value  to  the  bills  that  should 
not  be  pmd  by  him*  A.  agreed  to  do  so,  but  became  bankrupt  before  his  order  to  transfer 
the  goods  reached  Seuth  America : 

Held,  that  the  bargain  between  A,  and  C»  did  not  operate  as  a  legal  or  equitable  assign* 
ment  of  the  property  in  A.*u  goods,  held  by  B^  his  agent,  but  that  they  remained  the 
property  of  ^.  at  the  time  of  his  baiJuiiptcy,  and  passed  to  his  assignees. 

/^.^^  .  /fJi"  -^-  P*  Fortunaio, 
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A.  P.  Forhmato^  in  tte  year  1829  and  for  some  time  1833. 
fueviously,  was  a  merchant  in  LiverpooL  He  com- 
mitted an  act  of  bankruptcy  on  the  20th  of  May  1829,  againu 
upon  which  a  commission  of  bankruptcy  was  duly  issued 
agunst  him,  bearing  date  the  23d  of  June  1829;  and 
under  which  the  plaintiffs  were  duly  appointed  as- 
ttgnees.  The  bankrupt,  for  some  years  before  his 
bankruptcy^  had  been  in  the  habit  of  making  large  con- 
signments of  cotton  goods,  belonging  to  himself,  to  one 
B^9  his  agent  at  Bahia  in  South  America^  for  sale 
there  on  his,  the  bankrupt's,  account  The  course  of 
business  was,  and  had  been,  for  many  years,  for  the 
bankrupt  to  consign  goods  to  BegOj  on  the  faith  of,  and 
against  which  consignments  the  bankrupt  drew  bills 
proportioned  to  the  amount  of  those  consignments,  to 
be  paid  by  Bego  out  of  the  proceeds.  The  bankrupt 
was  in  the  habit  of  procuring  the  bills  so  drawn  to  be 
n^odated^in  London  by  the  indorsement  of  the  de« 
ftndants,  his  correspondents  in  Londony  who  were  mer- 
chants, and  who  received  for  so  doing  the  customary 
brokerage. 

In  the  years  1828  and  1829,  the  bankrupt  had 
made  such  consignments  to  Bego  at  Bahia  by  eight 
different  vessels.  Between  the  29th  of  Naoember  1828, 
and  the  16th  of  March  1829  inclusive,  the  bankrupt 
drew  and  negociated  bills  so  drawn,  and  indorsed  as 
above  stated,  to  the  amount  of  8800^,  and  received  the 
value  from  the  defendants.  All  those  bills  were  dis- 
honored by  BegOy  and  were  afterwards  accepted  and 
taken  up  by  Vogeler^  the  defendants'  agent  at  Bdhia^ 
for  their  honor.  Goods  had  been  consigned  by  the 
bankrupt  to  Beffi  at  Bahia  to  an  amount  which  autho- 
rized the  bankrupt  to  draw  to  the  extent  of  3800/., 

and 
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1833.       and  insurances  were  effected  on  such  goods  by  the  de* 
"— ^       fendants  under  the  directions  of  the  bankrupt    The 
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^tvui        bankrupt  received  due  notice  of  the  dishonor  of  all  the 
bills. 

On  the  23d  of  March  1829,  the  defendants  received 
notice  of  the  dishonor  of  the  bills  drawn  in  November^  and, 
on  the  same  day,  wrote  to  the  bankrupt  the  letter  follow- 
ing :  —  <Mt  is  with  the  greatest  concern  we  have  to 
inform  you,  that  we  have  this  day  received  advices  firom 
Bahioj  that  Mr.  A.  D.  C  Rego  had  refused  to  accept  your 
draft  on  him  on  the  29th  of  NovenAer  for  500/^  which 
intelligence,  as  you  may  well  conceive,  has  caused  us  no 
small  degree  of  surprise  and  mortification,  and  particularly 
as  we  cannot  but  be  apprehensive  that  the  same  unlooked 
for  fate  may  likewise  await  your  subsequent  drafts  on 
him.  We  have,  therefore,  most  earnestly  to  request 
that  you  will  not  lose  one  moment  in  putting  Mr.  B^go 
in  such  a  situation  as  to  enable  him  to  pay  your  drafts ; 
and  that  you  will  also  resort  to  the  necessary  means  to 
furnish  us  with  funds  sufficient  to  reimburse  us  for  the 
amount  of  any  of  your  drafts  that  may  come  back  to  us 
protested  for  non-payment,  whenever  you  are  aware  of 
such  being  the  case."  On  the  27th  of  March  1829, 
the  defendant^  received  from  the  bankrupt  the  following 
letter,  dated  the  25th  of  March  1829:  —  "  The  subject 
of  your  favour  of  the  23d  grieves  me  most  bitterly, 
especially  at  the  present  time,  when  I  am  quite  unpre- 
pared to  act  as  it  is  both  my  wish  and  my  duty ;  there- 
fore I  request  you  to  send  back  the  protested  drafb 
to  your  agent  in  Bahia  to  have  them  accepted  by  Mr. 
Bego^  allowing  him  an  extension  of  the  time  to  liquidate, 
as,  by  this  mode,  you  only  will  incur  the  inconvenience 
of  delay,  and  I  will  give  instructions  to  Mr.  Bego  to 

settle 
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•ecde  with  your  i^ent  as  the  demands  arise  from  the        183S. 
sttd  bills."  

Caktauto 

On  the  4th  of  April  1829,  the  defendants  wrote  to  agamu 
die  bankmpt  the  letter  foDowing: — <<  We  are  daly 
ftcfoored  with  yonr  letter  of  the  23d  ultimo,  and  in  re- 
ply thereto^  we  b^  to  observe,  that  the  bills  Mr.  Regq 
rdbsed  to  accept  hare  not  yet  been  returned  to  us,  as  it 
would  hare  been  quite  irr^ular  to  hare  returned  them 
merely  for  want  of  acceptance;  but  in  case  of  non- 
payment on  the  days  on  which  they  became  due,  they 
are  sore  to  be  sent  back  with  the  necessary  protests ; 
and  it  is  quite  impossible  for  us  or  our  agents  to  grant 
any  extension  of  time,  as  we  are  not  the  holders  of  the 
bills,  with  whom  alone  rests  the  power  of  granting  such 
acooDunodation.  As  indorsers  of  the  bills,  they  will  of 
course  come  back  upon  us  first;  however,  we  most 
fervently  hope  that  such  an  unpleasant  event  will  not 
take  place,  and  that  Mr.  Bego  will  pay  them.  We  have 
too  high  an  opinion  of  your  honor  to  suppose  for  a 
moment  that  you  would  have  drawn  these  bills  without 
having  the  means  necessary  for  their  discharge  in  the 
hands  of  Mr.  RegOj  and  therefore  we  most  eamesdy 
request  that  you  will  write  to  Mr.  JB^o  by  the  first 
vessel  with  orders  that  in  case  he  does  not  pay  your 
drafts^  he  will  immediately  hand  over  such  property  as  he 
tnay  have  of  yours^  of  an  equivalent  value  to  the  bills  not 
paid  by  him^  to  our  agent  Mr.  Vogeler  of  Bahia,  whom 
we  have  requested  to  pay  the  bills  for  our  house." 
On  the  11th  of  April  1829  the  defendants  received 
from  the  bankrupt  the  letter  following,  dated  the  9th :  — 
**  Agreeably  to  your  injunctions,  I  will  write  to  Mr. 
B^Oj  per  brig  fVavertreCf  to  sail  on  the  12th  of  this 
month,  directing  him  to  hand  over  to  Mi\  Vi^eler  prO' 

Vol.  IV.  C  c  perty 
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1888.       petty  of  mine  in  his  hands  to  cover  the  amount  of  bills 
"  that  eventually  may  not  be  paid;  I  say  eventually,  be- 

offunu  cause  I  do  still  hope  that  some  of  them  will  be  ac- 
cepted ;  for  the  cause  of  Mr.  Mego  not  having  done  so, 
was  the  impossibility  of  realizing  and  collecting  debts. 
I  beg  to  assure  you  that  I  will  do  all  that  is  due  of 
me  to  secure  your  property,  and  you  shall  not  be 
sufferers  in  the  least  by  this  unfortunate  transaction 
beyond  some  delay."  On  the  11th  oi  April  1829,  the 
bankrupt  wrote  to  the  said'  Rego  at  Bahia  the  letter 
following!  —  ^*  I  have  engaged  and  made  promise  to 
Bum  and  Co.  that  you  should  pass  into  the  hands  of 
their  agent  in  your  city,  Mr.  VogeUr^  all  the  property 
which  might  exist  in  your  hands  for  my  account.  You 
will  arrange  with  that  gentleman  the  mode  in  which 
this  order  may  be  carried  into  effect,  with  this  under- 
standing, that  it  is  essential  that  the  whole  be  done 
under  perfect  secrecy,  for  which  I  shall  consider  myself 
as  very  much  obliged  by  you.  It  appears  to  me  that 
the  best  plan  would  be  to  pay  him  the  liquidated 
amounts  as  fast  as  the  same  are  received."  This  letter 
reached  B^go  in  June  1829,  and  he  on  the  11th  of  that 
month  wrote  to  the  defendants  as  follows :  —  **  The 
reason  which  obliged  me  to  refuse  acceptance  to  the 
bills  which  Mr.  Fortunato  drew  upon  me  on  the  29th 
of  Naoember  last  and  subsequent  months,  was  the 
stagnation  of  a  great  part  of  the  goods  which  he  con- 
signed to  me,  and  of  which  there  still  exists  a  great 
part  in  my  possession,  which  I  will  deliver  to  Mr. 
Vogeler  in  consequence  of  the  order  to  do  so  which  I 
have  received  from  him  (Mr.  Fortunato\  which  delivery 
I  intend  effecting  by  the  end  of  the  current  month." 
On  the  15th  of  July  1829,  Bego  wrote  and  sent  to  the 

defendants 
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defendants  a  letter  containing  the  following  statement:        1833, 
— "The  present  has  for  its  sole  object  the  informing        

,  1  1         1    •  -r       1  1  CaRVALHO 

you  that  on  the  30th  ultimo  I  placed  at  the  disposal  of       agamtt 

Mr.  Fogeler  3625/.  2d.   in  goods  belonging    to   Mr.    ^    ,    j, , , 

FortwmtoP     On  the  30th  of  June  1829,  Bego  did  in 

fact  hand  over  to  the  agent  of  the  defendants  at  Bdhia 

the  goods  mentioned  in  the  declaration,  being  part  of 

the  goods  consigned  for  sale  by  the  bankrupt  to  Hego 

as  before  mentioned,   and   the   agent  afterwards,  and 

before  the  commencement  of  this  action,  sold  the  same 

by  the  direction  of,  and  for  the  defendants,  and  paid 

them  the  proceeds. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiffs  were  entitled  to  recover  the  value 
of  the  goods  sold  by  the  agent  of  the  defendants  ?  The 
case  was  argued  in  last  Trinity  term. 

Crompton  for  the  plaintiffs.  The  assignees  otForttmaio 
are  entitled  to  recover  the  value  of  the  goods  which  were 
transferred  by  his  agent  to  the  defendants  after  he  had 
committed  an  act  of  bankruptcy.  The  onus  of  shewing 
that  they  do  not  vest  in  the  assignees  lies  on  the  de- 
fendants, to  whom  they  were  transferred  after  an  act 
of  bankruptcy ;  prima  facie  they  passed  by  the  assign- 
ment to  the  plaintiffs.  It  will  be  said  that  there  was  an 
equitable  transfer  of  the  property  to  the  defendants  be- 
fore the  bankruptcy,  and  that  the  letters  are  evidence  of 
such  transfer;  they,  however,  contain  nothing  Qiore 
than  a  promise  by  the  bankrupt  to  pawn,  not  any  spe- 
cific property,  but  some  undefined  portion  of  goods  to 
be  afterwards  selected.  Now  it  has  been  held  in  equity,  • 
that  a  general  covenant  to  settle  lands  on  a  wife  of  the 
value  of  60/.  per  annum,  without  mentioning  any  lands 

C  c  2  in 
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1833.        in  certain,  does  not  create  a  specific  lien,  FreemouU  Vr 
Dedire  (a).  So  where  A,j  having  borrowed  300/.  of  J.  i., 

Caxyalho  ^  ^ 

offiinu  by  his  note  of  hand  promised  to  pay  to  J.  Z.  the  sum  on 
demand,  and  to  give  him  a  security  by  mortgage  of 
lands  for  the  same  when  required,  and  A,^  at  the  time, 
had  no  ]ands  nor  any  real  estate,  except  an  advowson 
and  some  tithes,  and  died  about  a  month  afterwards; 
J.  L.  insisted  that  this  debt  was  by  the  said  note  made 
a  charge  on  the  only  real  estate  which  A.  had  the  power 
of  charging,  viz.  the  advowson  and  tithes :  but  it  was 
held  this  case  could  not  be  distinguished  from  Free- 
moult  v.  Dedire^  and  that  J.  L.  was  only  a  simple  con- 
tract creditor,  WiUiams  v.  Lucas  {b).  In  the  letter  of  tlie 
11th  of  Aprilj  containing  the  order  to  Rego  to  transfer 
the  goods,  the  bankrupt  suggests  a  plan  which,  if 
carried  into  effect  before  the  bankruptcy,  might  have 
barred  the  rights  of  the  assignees ;  but  it  did  not  reach 
B^o  till  after  the  bankruptcy,  and  never  having  been 
communicated  to  the  defendants,  cannot  constitute  any 
contract  between  them  and  the  bankrupt.  That  con- 
tract is  contained  in  the  letters  of  the  4th  and  9th  of 
Aprils  but  in  them  there  is  nothing  like  an  assignment 
of  any  specific  goods,  as  in  Lempriere  v.  Pasley(c\ 
It  is  a  contract  executory  to  pawn  some  property, 
and  the  amount  is  contingent  on  the  amount  of  bills 
impaid,  and  of  goods  in  JRego^s  hands,  at  the  time 
when  the  order  should  arrive.  Even  if  it  were  a  con- 
tract to  sell  a  quantity  of  chattels  out  of  others,  no 
property  would  have  passed  by  it  to  the  defendant  till 
they  were  selected  and  separated  from  the  rest.  The 
rule  is  the  same  as  to  this,  both  at  law  and  in  equity. 

(a)  1  Feere  W,  429.         (6)  Ibid.  430.  note  (1.)         (c)  2  T.  A  485. 

It 
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It  would  be  very  dangerous  to  say  that  a  trader  could,        18S3. 
by  such  a  contract  as  is  alleged  here,  mortgage  pro- 

Carvaluo 

perty  without  any  transfer  of  possession.  Assuming  agaiTut 
that  there  had  been  a  contract  to  pawn  a  specific  chat- 
tel, in  the  hands  of  an  agent  of  the  pawnor,  it  would  be 
very  questionable  whether  that  property  would  pass  by 
it.  If  the  chattel  remained  in  the  hands  of  the  party 
himself,  it  would  clearly  pass  to  his  assignees,  as  being 
in  his  apparent  possession.  If  they  were  in  the  hands 
of  an  agent,  that  party  would  continue  to  be  the  agent 
of  the  pawnor  till  he  received  notice  and  consented  to 
become  the  agent  of  the  pawnee ;  till  such  consent  was 
giv^i,  the  goods  would  be  considered  in  the  possession 
of  the  pawnor.  Hunt  v.  Mortimer  (a),  Vacher  v.  Cocks  (i). 
In  Lempriere  v.  Padey  {c)  there  was  an  assignment  of 
specific  goods  at  sea,  before  the  bankruptcy,  though  the 
bill  of  lading  was  not  delivered  over  till  after.  But  if  a 
contract  be  sufficient  where  a  chattel  is  in  the  hands  of 
the  agent,  what  distance  would  suffice  ?  Would  it 
transfer  the  property  if  the  principal  lived  in  Ixmdon 
and  the  agent  in  Yorkshire  ?  But  at  all  events  there  is 
no  contract  as  to  any  specific  property. 

Starkie  contra.  The  bankrupt  would  have  been  bound 
by  the  order  given  by  him  to  Rego,  and  the  consequent 
delivery  of  the  property  to  the  defendants.  Now  it  is  a 
g^ieral  rule,  that  the  assignees  are  bound  by  any  con- 
tract which  would  affect  the  bankrupt,  except  in  cases  of 
reputed  ownership  and  fraudulent  preference.  If  any 
legal  or  equitable  interest  in  the  goods  in  question  was 
given  to  the  defendants,  the  property  in  them  would 

(a)  10  B,  ^  C.  44.  (A)  1  P.  i  Jd.  145.  (c)  2  T.  R.  485. 

C  c  3  not 
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18SS.  not  pass  by  the  assignment  to  the  assignees,  for  they 
take  only  what  the  bankrupt  could  assign.     Now  here 

ogahui  the  defendants  took  at  least  an  equitable  interest  in  the 
goods.  It  is  clearly  established,  that  where  under  the 
circumstances  an  actual  and  immediate  delivery  is  im- 
possible, an  agreement  to  deliver  is  sufficient  to  pass 
the  property ;  as  in  the  case  of  a  ship  at  sea,  or  goods 
at  a  distance  in  the  hands  of  a  third  person ;  otherwise 
the  right  would  depend  on  the  mere  local  situation  of 
the  property ;  and  a  party,  although  solvent,  would  be 
unable  to  transfer.  But  in  Lempriere  v.  Pasley  (a),  an 
assignment  of  goods  at  sea,  as  a  collateral  security  for  a 
debt,  and  a  subsequent  indorsement  of  a  bill  of  lading, 
were  held  good  as  against  the  assignees  of  the  assignor, 
who  committed  an  act  of  bankruptcy  after  the  assign- 
ment of  the  goods  and  before  the  indorsement  of  the  bill 
of  lading.  In  Bailey  v.  Culverwell{b)i  the  brokers  of  B. 
sold  goods  in  their  possession  to  C,  taking  in  payment 
a  bill  accepted  by  Z).,  and  retaining  the  goods  on  C's 
account,  with  instructions  to  sell,  if  at  a  profit ;  before 
the  bill  was  due,  D.  becoming  bankrupt,  the  brokers 
of  their  own  accord  applied  to  C  for  security,  who 
authorized  them  to  sell  the  goods  and  apply  the  pro- 
ceeds in  payment  of  the  bill ;  but  before  they  were  sold, 
C  also  became  bankrupt:  it  was  held  that  CJs  assignees 
could  not  maintain  trover  against  the  brokers  or  against 
B.  for  the  goods,  which  after  the  order  from  C.  to  the 
brokers  to  sell  and  apply  the  proceeds,  remained  in  the 
brokers'  hands  subject  to  that  charge,  although  the 
brokers  in  requiring  such  security  acted  without  in- 
structions from  J3.,  he  having  by  his  conduct  subse* 

(a)  2  r.  Jt,  485.  (6)  %  B.  ^  C.  449. 

quently 
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qaently  ratified  their  acts,  and  the  brokers  being  entitled        18S3. 
to  act  for  their  employer's  benefit. 

Ca&talho 

As  to  the  objection  that  there  was  no  contract  for  the  agamtt 
delivery  of  specific  goods,  they  are  specified  by  circum- 
stances. The  bills  were  drawn  on  the  faith  of,  and 
agamst,  specific  consignments,  in  proportion  to  the 
amount  of  each,  and  were  to  be  paid  out  of  the  pro- 
ceeds. The  defendants  did  not  know  what  had  been 
sold.  The  order  given  by  the  bankrupt  to  his  agent 
corresponded  with  the  request  in  the  defendants'  letter 
of  the  9th  to  transfer  all  the  property  which  might 
exist  in  his  hands.  The  agent  of  the  bankrupt  was 
bound  to  hold  in  his  hands  goods  to  the  amount 
necessary  to  cover  the  bills^  especially  after  the  order 
and  agreement  by  him  to  act  on  it.  He  was  then  in 
the  nature  of  a  trustee  for  the  defendants.  The  letters, 
therefore,  must  be  taken  to  apply  to  the  goods  of  the 
value  of  3800/.  which  were  in  the  hands  of  Mego  at  the 
time.  In  Row  v.  Dawson  (a),  A.  borrowed  money  of  J3. 
and  gave  him  a  draft  upon  a  fund  due  to  A.  out  of  the 
Exchequer,  and  became  bankrupt ;  and  it  was  held  by 
Lord  Hardwicke  that  that  was  an  equitable  assignment 
thereof  to  B.  for  valuable  consideration,  and  that  it 
should  prevail  against  the  bankrupt's  assignees.  In  Yeates 
V.  Graces  (i),  the  holder  of  a  note  gave  it  up  on  receiving 
an  order  for  payment  of  the  amount  out  of  the  purchase- 
money  of  a  house ;  the  purchaser  agreed  to  give  notice  to 
attend  when  the  deeds  and  money  were  ready,  and  the 
holder  did  so  attend,  but  before  the  business  was  over 
the  drawer  was  arrested,  and  soon  after  became  bank- 
rupt.  The  Lord  Chancellor  held,  that  the  order  operated 

(o)  1  Vet.  sen.  53U  (6)  1  Ves.jun.  28a 

C  c  4  as 
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I8Sd.  as  a  transfer  of  the  money.  The  defendants  here  had 
an  equitable  title  to  be  paid  out  of  the  proceeds  of  par- 

againti  ticular  property,  before  the  act  of  bankruptcy,  and  if 
the  general  assignment  has  relation  to  the  act  of  bank- 
ruptcy so  as  avoid  all  mesne  assignments,  why  should 
not  the  delivery  in  this  case  have  relation  to  the  time 
of  the  agreement  and  the  order  given  by  the  bankrupt 
to  Rego  ? 

Cur.  adv.  vult. 

LiTTLEDALE  J.  uow  delivered  the  judgment  of  the 
Court.  This  is  a  special  case  which  was  argued  in 
Trinity  term  last  before  the  late  Lord  Tenterderij  my 
Brothers  Parke^  Taunton^  and  myself.  The  action  was 
in  trover,  to  recover  the  value  of  a  quantity  of  cotton 
goods,  which  came  to  the  possession  of  the  defendants 
on  the  SOth  of  June  1829,  in  the  Brazils^  and  were 
afterwards  sold  by  them.  On  the  20th  of  Meuf^  an  act 
of  bankruptcy  was  committed  by  the  bankrupt  FortuneUo, 
and  a  commission  issued  on  the  23d  of  June^  under 
which  the  plaintiffs  were  appointed  assignees.  The 
goods  in  question  were  part  of  some  consignments  made 
by  the  bankrupt  at  different  times  to  a  person  of  the 
name  of  Bego  at  Bahia ;  against  these  consignments 
the  bankrupt  drew  on  Rego  bills  of  exchange,  which 
were  negotiated  by  the  defendants  indorsing  them.  No 
goods  appear  to  have  been  specifically  appropriated,  by 
the  bankrupt's  directions,  to  the  payment  of  any  par- 
ticular bill ;  but  the  bills  were  drawn  generally,  though 
proportioned  in  amount  in  a  certain  degree  to  the  value 
of  the  consignments.  In  March  1829,  information  was 
received  by  the  defendants  in  Londouj  that  some  of  the 
drafts  were  refused  acceptance,  in  consequence  of  which 

they 
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they  became  liable  on  their  indorsement,  and  being  ap-        1833. 
prehensive  that  others  would  meet  with  the  same  fate, 

Carvalho 

they  called  upon  the  bankrupt  to  make  provision  for        agamst 

Burn. 

their  re-imbursement;  a  correspondence  followed,  and 

the  question  in  this  case  turns  mainly  upon  its  meaning    9  ^^  ^  -cfS 

and  effect. 

It  is  quite  clear  that  the  assignment  vested  in  the 
assignees  all  the  personal  estate  and  effects  in  which  the 
bankrupt  was,  at  the  time  of  the  act  of  bankruptcy, 
beneficially  interested  (with  the  statutory  exceptions, 
6  G.  4.  c.  16.  5.81,  82.  86.  112.);  but  as  the  object  of 
the  assignment  of  the  bankrupt's  property  is,  that  it 
may  be  applied  to  the  payment  of  his  debts,  it  is  equally 
clear  that  nothing  passed  by  it  which  the  bankrupt  then 
held  in  trust  for  others,  or  in  which  he  had  only  a  mere 
legal  interest,  Scott  v.  Surman  {a)y  Winch  v.  Keeley  (i). 
Carpenter  v.  Mamel  (c),  Gladstone  v.  Hadwen  (d) ;  but 
i^  at  the  time  of  the  act  of  bankruptcy,  the  bankrupt 
possessed  a  possibility  of  interest,  from  which  a  benefit 
to  his  creditors  might  result  (e),  if  he  had  the  legal  in- 
terest in  any  property,  and  it  was  uncertain  whether  he 
would  hold  any  part  of  that  property,  or  if  any,  what 
part,  as  a  trustee  for  others,  the  whole  would  pass  by 
the  assignment :  it  could  not  remain  in  the  bankrupt  sub- 
ject to  be  transferred  on  a  future  contingency :  and  if  it 
did  pass  to  the  assignees,  it  could  not  be  divested  out  of 
them  in  whole  or  in  part  by  tlie  happening  of  events 
subsequent  to  the  act  of  bankruptcy,  which  might  make 
them  hold  the  whole,  or  some  specific  part  as  trustees 
merely ;  for  there  is  no  provision  in  the  statute  which 

(a)    mUes,  400,  (6)  1  T.  12.619. 

(c)  3B.^  P.  40.  (</)   XM.iS.  517. 

(0  Per  Lord  Alvardry,  3  ^.  .j-  P.  41. 

takes 
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1833.        takes  a  right  out  of  the  assignees^  that  has  once  been 


CAftVALHO 


vested  in  them. 


agfunst  The  whole  question  then  is,  not  whether  the  plaintiffs 

were  or  were  not  trustees  for  the  defendants  for  the  whole 
or  part  of  those  goods  at  the  time  of  the  action  brought  s 
but  whether  the  property  in  them,  or  any  part  of  them, 
vested  in  the  plaintifis  by  virtue  of  the  assignment.  To 
decide  this,  we  must  refer  to  the  terms  of  the  bargain 
between  the  bankrupt  and  defendants  contained  in  the 
two  important  letters  of  the  4th  and  9th  oi  April. 

The  material  parts  of  that  of  the  4th  of  April  are  as 
follows :  — '*  As  indorsers  of  the  bills,  they  will,  of  course^ 
come  back  upon  us  first;  however,  we  most  fervently 
hope  that  such  an  unpleasant  event  will  not  take  place, 
and  that  Mr.  R^o  will  pay  them :  we  have  too  high 
an  opinion  of  your  honour  to  suppose  for  a  moment  that 
you  would  have  drawn  these  bills  without  having  the 
means  necessary  for  their  discharge  in  the  hands  of 
Mr.  BegOj  and  therefore  we  most  earnestly  request  that 
you  will  write  to  Mr.  Bego  by  the  first  vessel,  with 
orders  that  in  case  he  does  not  pay  your  drafts  he  will 
immediately  hand  over  such  property  as  he  may  have  of 
yours,  of  an  equivalent  value  to  the  bills  not  paid  by 
him,  to  our  agent,  Mr.  Vogeler^  of  Bahia^  whom  we 
have  requested  to  pay  the  bills  for  our  house,"  8ic 
The  bankrupt  answers  on  the  9th  of  ^rt/^  <^  Agree- 
ably to  your  injunctions,  I  will  write  to  Mr.  A.  C  Bego^ 
per  brig  Wavertreej  to  sail  on  the  12th  of  this  month, 
directing  him  to  hand  over  to  Mr.  Vogeler  proper^ 
of  mine  in  his  hands  to  cover  the  amount  of  bills 
that  eventually  may  not  be  paid.  I  say  eventually,  be- 
cause I  do  still  hope  that  some  of  them  will  be  ac- 
cepted ;  for  the  cause  of  Mr.  Bego  not  having  done  so 

was 
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was  the  impossibility  of  realizing  and  coUecdng  debts.        1833. 
I  beg  to  assure  you  that  I  will  do  all  that  is  due  of  me        ■^— 

Caktalbo 

to  secure  your  property,  and  you  shall  not  be  sufferers        yamtt 
in  the  least  by  this  unfortunate  transaction,  beyond  some 
delay.'' 

The  proposal  by  the  defendants  is,  that  if  Bego  does 
not  pay  the  bankrupt's  drafts,  he,  the  bankrupt,  should 
band  over  to  the  defendant's  agents  so  much  property 
in  his  hands  as  may  be  of  equivalent  amount  to  the 
drafts  unpaid.  The  letter  of  the  9th  of  April  is  nothing 
more  than  an  assent  to  the  defendants'  proposal.  It 
does  not  extend  or  vary  it,  and  constitutes  a  binding 
agreement  between  the  parties  to  the  same  effect 

In  this  agreement  the  event  upon  which  the  property 
is  to  be  transferred  is  uncertain,  and  the  amount  to  be 
transferred  is  also  uncertain.  If  Rego  paid  the  bills,  no 
goods  would  be  in  that  case  subject  to  delivery  to  the 
defendants;  if  he  did  not,  and  had  sold  the  goods  pre- 
vious to  the  communication  from  the  parties  being  re- 
ceived in  the  Brazilsj  no  goods  would  be  capable  of 
being  delivered ;  if  the  goods  existed  at  that  time,  the 
value  of  the  goods  to  be  delivered,  and  the  specific 
goods,  would  be  still  uncertain  and  unascertained. 

It  is  therefore  quite  impossible  to  contend  that  the 
legal  property  in  any  part  of  the  goods  then  in  Regds 
bands  passed  by  this  bargain  to  the  defendants ;  and  it 
seems  to  be  equally  impossible  to  say  that  the  contract 
operated  as  an  equitable  assignment  of  the  whole  or  of 
any  specific  part  at  that  time  or  before  the  act  of  bank" 
ruptcy;  for  it  is  clear  that  the  parties  to  it  do  not  con- 
sider that  the  whole  or  any  specific  part  is  then  to  be 
held  by  the  bankrupt  for  the  defendants,  or  is  absolutely, 
and,  at  all  events,  to  be  assigned  to  the  defendants  at 

any 


BumN. 


396  CASES  IN  HILARY  TERM 

1833.        any  future  time.     Until  certain  contingencies  happen, 
"        and  until  something  more  is  ascertained  and  done,  the 

Cakvalho 

xigamst        equitable  as  well  as  the  legal  interest  must  be  in  the 
bankrupt;  and,  if  so,  it  must  pass  to  his  assignees. 

It  is  not  necessary  to  decide,  whether  the  agreement 
gave  an  irrevocable,  though  contingent,  interest  in  the 
goods,  and  whether  the  assignees,  in  the  events  which 
have  since  happened,  are  or  are  not  trustees  for  the 
defendants,  and  bound  to  repay  out  of  the  proceeds  of 
the  goods  in  question  the  amount  which  they  have  paid. 
The  defendants  may  have  an  equitable  right  to  be  paid 
out  of  the  goods  or  their  proceeds;  but  the  question, 
whether  they  have  such  a  right,  and  the  mode  of  en- 
forcing it,  belongs  to  a  court  of  equity. 

We  have  passed  over  the  letter  of  the  11th  of  April 
without  notice,  because  that  letter  was  not  communicated 
to  the  defendants,  and  does  not  form  a  part  of  the  con- 
tract between  them  and  the  bankrupt  Taken  alone,  it 
is  a  mere  countermandable  authority,  which  was  coun- 
termanded by  the  bankruptcy. 

We  therefore  think,  that  the  plaintifis  are  entitled  to 
judgment. 

Judgment  for  the  plaintiff 
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The    Mayor,    Aldermen,    and    Burgesses    of 
Macclesfield  against  Pedley. 

A  CTION  on  the  case  for  an  injury  to  the  plaintiffs'  Quaere,  if  the 

•^  jL  ^  ffnintoe  of  a 

market  in  the  borough  of  Macclesfield,     The  de-  newly  cmued 
claration  alleged,  that  the  plaintiffs  were  "  lawfully  pos*  JJJrtue ofwich^ 
sessed  oP'  a  certain  market,  and  that  butchers  and  other  SaintUn  7/' 
persons  selline  their  flesh-meat  on  the  market  days  in  "^"  ^^^  ^**" 

*  '^  -^  turbance  of 

that  town,  ouirht  not  to  sell  it  in  private  houses,  but  in  franchise, 

"  *-  against  a  person 

the  open  public  market  on  the  plaintiffs'  stalls,  or  on  selling  market- 

able  articles  in 

stalls  placed  there  by  their  consent,  paying  stallage;  and  his  own  shop, 
the  breach  was,  that  the  defendant  sold  meat  on  market  franchiw,  but 
days  in  a  private  house  in  the  town.  Plea,  not  guilty,  limits  of  the  * 
At  the  trial  before  Bolland  B.,  at  the  Chestey^  Spring  r^hf  ^J^^^ 
assizes  1832,  the  plaintiffs  produced,  first,  a  charter,  dated  *^*^'  t  a  l  * 
the  29th  of  May  in  the  forty-fifth  year  of  Henry  III.,  ^y  immemorial 

•^  ''J  t7  »   custom  to  ex- 

whereby  Edward  Earl  of  Chester  granted  and  confirmed  elude  others 

from  selling 

to  the  burgesses  of  Macclesfield^  **  that  the  town  should  be  such  com- 
a  free  borough,  and  that  the  burgesses  should  have  a  the  market 
merchant's  guild,  and  that  they  should  be  quit  of  toll,  the  market '" 
passage,  pontage,  stallage,  and  other  customs ;"  secondly,  f^^^'*  ^*'*** 
a  charter  of  the  18  Car.  2.,  reciting,  *«  that  the  burgesses  ^  ^^^^^^"^ 
and  inhabitants  of  that  borouirh  had  used  and  enjoyed  *"®*^  *<^'  ^*» 

°    ^  "  "^         proved  to  iiave 

divers  liberties,  privileges,  jurisdictions,  courts,  franchises,  been  in  exis- 

tence  in  the 

customs,  powers,  authorities,  immunities,  pre-eminences,  reign  of  jafn^s 
lands,  tenements,  possessions,  and  other  hereditaments;  that  the 
and  had  been  endued  with  the  same,  as  well  by  force  of  Market  had  for 
divers  charters,  letters  patent,  grants,  and  confirmations  ^^^"l 

pointed  market- 

lookers,  that  no 

butchers*  shops  had  existed  out  of  the  market  place  until  1810,  and  that  the  shops  then  set 

up  were  objected  to  by  the  grantees,  was  held  to  be  sufficient  evidence  of  such  immemorial 

right,  . 

by    ,t  fiac.ri'f: 
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1883.        by  King  James  the  First,  and  by  divers  otber  kings  and 
queens  of  England^  as  by  reason  and  pretext  of  divers 

The  Mftjor  of 

MAccLnriiLB  ancient  and  laudable  customs  and  prescriptions  in  the 
Pkolst.  same  borough  during  the  whole  time  aforesaid  used  and 
approved.  It  then  ordained,  granted,  ratified,  and  con- 
firmed to  the  mayor,  aldermen,  and  burgesses,  and  their 
successors,  the  incorporation  and  body  corporate  afore- 
said, and  all  and  singular  the  liberties,  free  customs, 
firanchises,  immunities,  exemptions,  acquittances  and 
jurisdictions  of  the  same  body  corporate;  and  such 
lands,  tenements,  markets^  fairs,  tolls,  customs,  liberties, 
privileges,  franchises,  immunities,  powers,  authorities, 
acquittances,  jurisdictions,  profits,  advantages,  emolu- 
ments, and  hereditaments  whatsoever,  which  the  mayor, 
aldermen,  and  burgesses,  or  their  predecessors,  had  law- 
fully had,  held,  used  or  enjoyed,  or  ought  to  have, 
hold,  Sec  by  reason  or  pretext  of  any  charters  or  letters 
patent  by  King  James  the  First,  or  by  any  kings  or 
queens  of  England,  theretofore  made,  granted,  &&,  or 
by  any  other  lawful  mode,  right,  or  custom,  use,  pre- 
scription, or  title  theretofore  used  or  enjoyed;  the 
same  to  be  had,  held,  &c  by  them  in  as  ample  manner 
as  before.  The  plaintifis  further  proved,  that  from  the 
year  1734  the  corporation  had  appointed  market-lookers, 
whose  duty  it  was  to  go  through  the  market  on  market 
days,  and  inspect  the  flesh-meat,  and  seize  it  if  unwhole- 
some; and  that  ofiicers  so  appointed  had  from  time  to 
time  seized  unwholesome  meat.  The  market  days  were 
on  Diesdays  and  Saturdays.  There  were  eighty  butchers' 
stalls  or  shambles  in  the  market  place:  but  before  1810 
there  were  no  butchers'  shops  in  the  town  out  of  the 
market  place,  and  then  they  were  objected  to  by  the 
corporation. 

It 
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It  was   contended,  that  on   this  case  the  plaintiffs        1883. 
ouffht  to  be  nonsuited ;  but  the  learned  Judse  was  of  . 

^  .  .  The  Mayor  of 

opinion,   that   there  was   sufficient    evidence  that   tlie   Macclufibld 

agtunti 

market  was  an  ancient  market  for  meat,  and  he  thought  Pxdlkt. 
the  appointment  of  market  lookers  by  the  corporation, 
and  the  non-existence  of  butchers'  shops  before  1810 
were  evidence  to  go  to  the  jury,  that  the  exclusive  right 
contended  for  existed.  The  defendant  then  called  some 
witnesses,  who  stated  that  before  1810  there  were 
butchers'  shops  out  of  the  market  place  where  meat 
was  sold  on  market  days.  The  jury  having  found  finr 
the  plainti&,  a  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground,  first,  that  the  learned  Judge  bad  mis- 
directed the  jury,  by  stating  that  the  right  to  exclude 
individuals  from  selling  in  private  shops  resulted  from 
the  right  to  the  franchise  of  a  market,  unless  the  defend- 
ant could  shew  the  contrary,  whereas,  by  law,  such  right 
of  exclusion  could  only  exist  by  immemorial  custom ; 
and,  secondly,  that  the  question,  whether  there  was  any 
such  immemorial  custom  was  not  left  to  the  jury.  The 
learned  Judge,  in  his  report,  stated,  that  he  had  not 
stated  to  the  jury,  that  the  plainti£&  had  the  right  con- 
tended for  as  incident  to  the  franchise  of  the  market, 
but  tliat  he  treated  the  right  as  one  which  could  exist 
only  by  virtue  of  immemorial  custom,  and  lefb  it  to  the 
jury,  on  the  evidence,  to  say  whether  such  exclusive 
right  existed. 

Jervis  and  Uqydj  in  Trinity  term,  shewed  cause  (a). 
The  Judge  having  left  it  to  the  jury  on  the  evidence  to 
find  whether  there  was  an  immemorial  right  in  the  cor 
poraUon  to  prevent  persons  from  selling  out  of  the  mar- 

(a)  Before  Lord  TerUerden  C.  J.^  LUtUdale,  PaHce,  and  TaunUm  Jf. 

ket 
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18S3.  ket  on  market  days,  the  only  question  now  is,  whether 
the  verdict  was  against  evidence?  Now,  first,  the  irrantee 

The  Mayor  of  ^  »         •>  O 

Macclxsfield   of  an  ancient,  though  not  an  immemorial  market,  may 

ngoinist 

Fedlet.  have  the  right  of  preventing  others  from  selling  on  the 
market  days  within  the  limits  of  his  franchise.  The 
king^  when  he  grants  the  franchise  of  a  market  within  a 
given  district,  may,  provided  he  does  not  interfere  with 
vested  rights,  prevent  other  persons  from  selling  within 
that  district  on  market  days,  and  where  the  right  is 
proved  to  have  been  exercised  from  early  times,  it  most 
be  presumed  to  have  been  part  of  the  grant,  Moseley  v. 
Walker  (6).  Here  the  evidence,  and  especially  the  fact 
that  there  were  no  butchers'  shops  out  of  the  market 
place  before  1810,  shews  that  the  right  did  exist 

But,  secondly,  the  grant  of  a  market  necessarily  con- 
fers on  the  grantee  the  right  of  excluding  all  others 
from  selling  on  market  days  in  houses  within  the  lihiits 
of  his  franchise.  In  the  Prior  of  Dtmdablis  case{l}\ 
where  the  action  was  similar  to  the  present,  it  is  laid 
down,  that  *^  if  the  prior  had  a  market  within  the  town, 
and  is  lord  of  the  town,  you  cannot  prescribe  to  sell 
meat  in  your  own  house  on  the  market  day;  for  the 
market  cannot  be  but  in  an  open  place,  and  the  prior 
then  would  lose  the  benefit  of  his  market,*if  they  might 
sell  their  wares  in  their  houses ;  and  also  where  he  has 
the  correction  of  the  market,  and  to  see  if  the  things 
which  shall  be  sold  are  lawful  and  vendible,  which  can- 
not be  tried  by  his  ofiicer  if  it  be  not  in  open  market, 
and  also  he  would  lose  his  toll  of  the  things  sold." 

Campbell^  Temple^  and  Tyrwhitt  contra.  There  was 
no  evidence  to  shew  that  the  market  was  immemorial, 

(a)  T  B.^C.  40. 

(6)  Cited  in  The  CUy  of  LondwCi  case,  8  Co,  127. 

and 


IN  THE  Third  Year  of  WILLIAM  IV.  401 

and  very  slight  eridence  that  the  corporation  had  existed        1 8SS. 
from  time  immemorial.     The  charter  of  the  45  Hen.  3.        

The  Mayor  of 

does  not  mention  a  market  The  charter  of  Car.  2.,  re-  Maccusfikld 
citing  that  of  Jac.  1.,  does  mention  a  market  for  the  Psdut. 
first  time.  It  may  be  assumed,  therefore,  that  the 
market  commenced  within  the  time  of  l^al  memory ; 
and  the  king  cannot  make  a  grant  of  a  market  within 
time  of  memory,  so  as  to  prevent  persons  from  deal- 
ing in  merchantable  commodities  in  their  own  houses, 
though  such  a  right  may  exist  if  it  be  immemorial. 
That  appears  to  have  been  the  opinion  of  Hclrqyd  J. 
in  Modey  v.  Walker  {a).  [JLittledale  J.  In  Prince  v. 
Lewis  (b)  it  was  taken  for  granted  that  the  market  was 
not  immemorial,  but  no  doubt  was  made  that  the  action 
would  have  lain  if  the  lessee  had  not  encumbered  the 
space.]  It  was  not  necessary  there  to  take  the  present 
objection.  \^Littledale  J.  In  Camyns^s  Digest,  Market, 
F.  2.,  it  is  said  that  the  owner  of  a  house  next  to  a  fair 
or  market  cannot  open  his  shop  for  selling  in  a  market 
without  payment  of  stallage ;  for  if  he  takes  the  benefit 
of  the  market  he  ought  to  pay  the  duties  there,  and 
2  BolL  Abr.  123.  1.  30.  is  cited.]  The  Prior  of  Dun^ 
statics  case{c)  is  the  only  authority  to  shew  that  the 
right  of  exclusion  is  incident  to  the  general  grant  of 
a  market;  but  there  the  declaration  charged  that  the 
defiendant  sold  in  his  own  house  secretly^  and  the  judg- 
ment went,  in  a  great  measure,  on  that;  and  the  general 
point  was  not  decided  in  Modey  v.  Walker  (a).  The  jury 
were  not  justified  by  the  evidence  in  finding  that  there 
were  no  shops,  out  of  the  market-place,  where  meat  was 

(<i)  7P.  4^c.4o.  (6)  SB.tc^es. 

(c)  Cited  in  8  Co.  127. 

Vol.  IV.  D  d  sold 
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183S.        sold  on  market  days  before  the  time  of  legal  memory. 
^,  ~         ,  If  the  charter  of  Jac.  1.  had  been  produced,  it  miirbt 

The  Mnyor  of  r  »  "O 

MAccutniLD  have  thereby  appeared  whether  or  not  the  market  was 
PiALxr.  then  granted  for  the  first  time.  At  all  events,  it  might 
have  been  shewn  by  the  charter  itself,  that  the  eicclusive 
right  now  claimed  was  thereby  granted.  No  such  grant 
appeared.  There  is  no  ground  for  assuming  that  the 
right  is  generally  incident  to  the  grant  of  a  market ; 
and  there  was  no  evidence  of  a  market  before  Jac.  1.; 
if  so,  it  commenced  within  the  time  of  legal  memory,  and 
consequently  there  could  not  be  an  immemorial  custom 
to  exclude  persons  from  selling  in  their  own  shops. 

Cur.  adv.  vuU. 

LiTTLEDALE  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court. 

This  case  came  before  the  Court  on  a  motion  for  a 
new  trial,  against  which  cause  was  shewn  in  TrinUy 
term.     (He  then  stated  the  substance  of  the  declaration.) 

The  cause  was  tried  before  my  Brother  BoUandj  at 
the  Chester  Spring  assizes  18S2,  when  a  verdict  was 
found  for  the  plaintiffs.  On  the  motion  for  a  new  trial, 
it  was  objected  that  the  learned  Judge  had  misdirected 
the  jury,  by  stating  that  the  right  to  exclude  individuals 
from  selling  in  private  shops  resulted  from  the  right  to 
the  franchise  of  a  market,  unless  the  defendant  could 
prove  a  custom  to  the  contrary,  whereas,  by  law,  such 
right  of  exclusion  could  only  exbt  by  immemorial  cus- 
tom ;  and  that  the  learned  Judge  had  not  left  to  the  jury 

I- 

the  question,  whether  there  was  such  an  immemorial 
custom  with  respect  to  this  market 

Upon  considering  the  report,  and  after  conferring 
with  the  learned  Judge,  we  are  of  opinion  that  the  ob- 
jections 
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jections  urged  in  support  of  the  motion  for  a  new  trial        1833. 
cannot  be  sustained.     The  learned  Juds:e  never  stated  ^  "71         . 

^  The  Mayor  of 

that  the  plaintiffs  had  the  right  contended  for  as  in-   MAccLBsnxLD 

against 

cident  to  the  franchise  of  the  market.     He  treated  this       rxoLxr. 
right  as  one  which  could  exist  only  by  virtue  of  imme-  Jj$f*f     r^/Z 
morial  usage,  and  that  question,  substantially,  was  left 
to  the  jury. 

There  is  no  doubt  that  there  was  sufficient  evidence 
to  prove  such  a  custom ;  for  it  clearly  appeared  upon 
the  testimony  of  several  witnesses,  that  no  butcher's 
shop  existed  in  the  town  of  Macclesfield  until  of  late 
years,  and  when  these  shops  were  first  opened,  the 
plaintiffs  objected  to  them. 

It  was  not  material,  in  support  of  the  custom  con- 
tended for,  to  prove  that  this  was  a  corporation  by 
prescription:  the  question  was,  whether  this  was  an 
immemorial  market,  and  whether  the  custom  existed 
from  time  immemorial,  yor  the  owner  of  the  market  to 
prevent  private  individuals  from  selling  in  shops  out  of 
the  market;  if  it  was  so,  and  such  custom  existed,  the 
market  might  have  come  into  the  hands  of  the  plaintiffs, 
in  modem  times,  by  a  grant  firom  the  crown  or  a  sub- 
ject, and  the  plaintiffs  would  have  a  right  to  enforce  the 
custom. 

In  this  view  of  the  case,  it  is  unnecessary  to  give  any 
opinion  whether  the  grantee  of  a  newly  created  market 
could  bring  an  action  for  the  disturbance  of  his  franchise 
against  a  person  who  did  no  more  than  sell,  himself,  in 
his  own  shop,  not  within  the  limits  of  the  market-place^ 
marketable  articles  on  the  market  days.  It  may,  how- 
ever, be  observed,  that  no  case  has  decided  that  this 
act,  simply,  is  an  injury  to  the  market  in  point  of  law. 
But  it  is  equally  clear,  on  the  other  hand,  that  a  custom 

Dd  2  to 
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1833.        to  exclude  all  others  from  selling  such  commodities  on 
_      ;         ^  the  market  day,  except  in  the  market,  is  valid  in  law. 

The  Mayor  of  ^»  r 

Macclespiilo  The  like  custom  was  supported  in  the  case  of  the  Jtlon- 
PsDLKT.       Chester  Market^  Modey  y.  Walker  {a\  which  mudi 


sembles  the  present  case.  The  abbot  of  WeshninaUr 
had  formerly  a  similar  privil^e  by  custom,  (as  appears 
from  the  Granxsend  case  (6),)  which  was  sold  to  die  city 
oi  London^  and  many  analogous  usages  are  to  be  found 
in  the  books,  and  exist  in  diflferent  places.  Indeed,  the 
Talidity  of  such  a  custom,  if  established,  was  not  dis- 
puted on  the  argument  The  rule  must  therefore  be 
discharged. 

Rule  discbai^ged. 


(a)  1  B.i  C.  40. 


(6)  2Brouml.  179. 


Saturday,        Clarke  Ettd  OtheFs  ogaitist  Fell  and  Another, 
janv^  12th.  Assignees  of  Mott,  a  Bankrupt. 


A  tradesman     'T'ROVER  for  a  Stanhope.     At  the  trial  before  Den- 

undertook  to        X 

do  work  upon  man  C.  J.,  at  the  sittings  in  London  after  MichaeU 

an  article  de- 
livered to  him,  mas  term  1832,  it  appeared  that  the  plaintifis,  in  April 

whom  he  was  1831,  sent  the  carriage  to  MoH  to  be  repaired.     They 

it  was^ireed  "^^^9  at  that  time,  holders  of  a  bill  accepted  by  him  for 

A^uS^'bT^FLw  ^*'-'  payable  on  the  19th  of  Jim^  1831.  Mott  afterwards 

for  in  ready  became  bankrupt,  and  the  stanhope  passed  into  the  hands 

afterwards  of  his  assignees.     The  repairs  were  done,  and  the  charge 

became  bank- 
rupt: Held, 
that  the  act 
6G.  4.  c.  16, 


for  them  was  20/.     The  plaintifis  demanded  the  stan- 
hope of  the  assignees,  and  proposed  to  strike  off  the  20/. 

s.  50.  (which 

provides  for  the  setting  off  of  cross  demands  where  there  has  been  mutual  credit  between 
the  bankrupt  and  a  party  claiming  on  his  estate),  did  not,  in  this  case,  render  the  awignnw 
liable  in  trover  fur  refusing  to  deliver  such  article  to  the  creditor  on  his  offering  to  Mt  off 
the  price  of  the  work  against  his  own  demand. 

/t^,^c-^^^.  from 


Fell. 
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from  the  bill,  which  they  still  held,  but  the  assignees        1833. 
lefiised  to  deliver  it  without  actual  payment.     The  case       Z 
made  on  their  part  was»  that,  by  agreement  between  the        agamtt 
plaintiffs  and  Moit,  the  repairs  were  to  be  paid  for  in 
ready  money ;  and  that  they  were  completed  after  the 
bankruptcy.    The  pkintiffib  disputed  these  facts,   and 
contended   that  the  two  sums  of  24/.  and  20/.  were 
mutual  debts  at  the  time  of  the  bankruptcy,  and  ought 
to  be  set  against  each  other  according  to  6  G.  4.  c  16« 
s.  50.     Denman  C.  J.  directed  the  jury  to  find  for  the 
defendants,  if  they  should  be  of  opinion  that  the  agree- 
m^it  was  ibr  ready  money,  or  that  the  repairs   were 
Qompleted  after  the  bankruptcy :  and  the  jury  found  for 
the  defendants  on  both  points. 

Cleadjjf  now  moved  for  a  nde  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  mis- 
direction. Even  admitting  the  facts  to  have  been  as 
found  by  the  jury,  this  was  a  case  of  mutual  credit  within 
€  G.  4.  c*  16.  s.  50.;  and  the  effect  of  that  section  is  to 
extinguish  the  debt  cm  each  side,  exc^t  as  to  the  balance, 
which  may  then  be  considered  as  a  new  debt:  the  lien, 
which  attached  to  one  of  the  original  debts,  is  destroyed 
with  the  debt  itself.  A  mutual  credit,  within  the  act, 
exists  where  there  is  a  debt,  or  something  that  will 
necessarily  end  in  a  debt,  from  each  party  to  the  other. 
Rose  V.  &ms  {a).  Here  the  bankrupt  was  indebted  to 
the  plaintifi  on  his  acceptance,  and  had  the  stanhope  in 
his  possession  for  repairs,  which  must  necessarily  have 
created  a  debt  from  the  plaintiffi  to  hinu  The  definition 
6i  a  mutual  credit  in  Rose  v.  Sims  {a)  agrees  with  the 

(a)  IB.4[  Jd,  521. 

D  d  3  construction    i 
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1893.        construction  before  put  upon  that  term,  in  cases  under 
the  statute  5  G.  2*  c.  SO.  s.  28.,  French  v.  Fenn  (a),  CHive 

Cl«ARKE 

ti^ahut        V.  Smiih  (6).      In  Rose  v.  /forf  (c),  where  the  doctrine 
was  in  some  degree  limited,  Gibbs  C.  J.  nevertheless  lays 
it  down,  that  by  mutual  credits  are  meant  such  trans- 
actions as  must,  from  their  nature,  terminate  in  debts. 
The  clause  there  in  question,  in  5  G.  2.  c.  SO.,  does  not 
materially  differ  from  6  6.  4.  c.  16.  5.  50.,  except  that 
in  the  latter,  it  is  said,  that  one  debt  or  demand  may  be 
set  against  another;   in  the  former  the  word  **  debt'' 
only  is  used.     As  to  the  stipulation  for  ready  money, 
the  only  effect  of  that  was  to  make  the  sum  due  as  soon 
as  the  repairs  were  finished:   it  does  not  affect  the 
question  of  mutual  credit :  and  the  plaintiffs  did,  when 
the  repairs  were  finished,  offer  payment  by  striking  off 
the  20/.  from  the  amount  of  the  bill  of  exchange.     Nor 
is  it  material  that  the  amount  to  become  due  for  the  re- 
pairs was  not  ascertained  at  the  time  of  the  bankruptcy, 
the  work  not  being  then  finished.    The  assignees  must 
either  repudiate  the  contract  or  affirm  it     In  the  former 
case,  they  are  without  defence  to  this  action ;  in  the  latter, 
as  was  held  by  Lord  Kenyan  in  Smitk  ▼.  Hodson  (d)j  they 
must  adopt  the  transaction  with  all  its  consequences,  and 
subject  to  any  defence  by  the  opposite  parties  which  they 
might  have  made  to  an  action  by  the  bankrupt  himself: 
those  parties,  therefore,  may  set  off  the  debt  owing  to 
them  by  the  bankrupt,  against  the  claim  of  the  assignees. 
The  transaction  was  inchoate  before  the  bankruptcy: 
the  assignees  take  it  up,  subject  to  the  rule  of  mutual 
credit,  which  would  have  attached  if  the  work  had  been 
completed  by  the  bankrupt. 

(a)  Cooke*t  Bankrupt  Law,  65.  8th  ed.  (b)  5  Tauni,  $€,' 

(c)  8  Tauni.  499.  (rf)  4  T.  R.  217. 

Little- 
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LiTTLEDALE  J.     I  think,  under  the  circumstances  of        1833. 
this  case,  there  was  no  mutual  credit  of  a  nature  to  "* 

exclude  the  lien  insisted  upon  by  the  defendants.  If  agairui 
there  had  not  been  a  contract  to  pay  ready  money, 
I  should  have  been  of  a  difierent  opinion  ;  for,  although 
in  that  case  there  would  still  have  been  a  lien  on  the 
carriage  for  the  work  done  by  the  bankrupt,  yet,  as  the 
bankrupt  was  also  indebted  to  the  plaintiffs,  the  question 
would  have  been  on  which  side  the  balance  lay,  and 
that  was  in  favour  of  the  plaintiffs.  But  the  agreement 
to  pay  ready  money  makes  all  the  difference :  the  plain- 
tiffs could  not  have  insisted  on  a  delivery  of  the  stanhope 
by  the  bankrupt  until  the  sum  due  for  repairs  had  been 
paid  by  them  in  hard  cash ;  if  they  had  brought  trover, 
the  defence  would  have  been,  that  they  had  not  paid 
ready  money  for  the  repairs;  and  it  would  have  been  no 
answer  to  say  that  more  was  due  to  them  from  the  bank- 
rupt If,  indeed,  the  defendants  had  delivered  the  stan- 
hope without  insisting  on  the  agreement  for  ready  money, 
and  afterwards  brought  an  action,  the  set-off  on  the 
other  side  would  have  been  let  in,  Cornforth  v.  Rivett  (a\ 
Since,  then,  the  plaintiffs,  before  they  could  have  insisted 
upon  the  delivery  of  the  stanhope,  were  bound  to  pay 
for  the  repairs,  and  the  bankrupt  might,  on  that  ground, 
have  defended  an  action  of  trover  against  them,  the 
assignees,  in  adopting  his  contract,  are  entitled  to  the 
same  benefit  The  other  point,  therefore,  as  to  the  con- 
sequence of  the  work  being  completed  after  the  bank- 
ruptcy, does  not  arise,  though  it  might  be  argued  from 
the  case  of  Treaihella  v.  EcnDe{b\  that  the  assignees, 
under  these    circumstances,   might    be  considered  as 

(a)  2M,^S.  5ia  (6)  H  Eait,  435. 

D  d  4  having 
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183S.       having  taken  upon  themsdves  the  fulfilment  of  a  con- 

tract  made  before  their  title  accrued,  between  the  bank- 

agiinii  rupt  and  the  plaintifi&:  and  that  if  the  assignees  so 
adopted  it,  they  must  be  taken  to  have  done  so  on  the 
original  terms.  But  it  is  unnecessary  to  ooBskler  this 
point     There  irill  be  no  rule. 

Taunton  J.  I  think  there  was  no  misdirection  in 
this  case.  As  to  one  point,  which  was  mentioned  in- 
cidentally, I  am  of  opini<Ni,  that  the  ofier  by  the  plaintiffa 
to  deduct  the  charge  for  repairs  from  the  amount  due 
on  the  bill  was  different  from  an  ofier  of  ready  money  ; 
though  if  there  had  been  a  tender  of  ready  money, 
the  subsequent  detaining  of  the  carriage  would  have 
been  a  wrongful  conversion.  Then  as  to  the  more 
general  question.  For  some  purposes  there  was  a 
mutual  credit  in  this  case;  if  the  plaintiffi  had  gone 
before  the  commissioners  to  prove  their  demand  on  the 
bill,  there  was  so  &r  a  mutual  credit  that  the  assignees 
might  have  said,  ^  There  is  so  much  due  to  the  estate  for 
repairs ;  the  commissioners  must  state  the  exact  balance^ 
and  allow  that  and  no  more  to  be  proved."  And  this 
is  for  the  benefit  of  the  party  trusting  the  bankrupt. 
But  no  such  proceeding  took  place :  if  it  had,  the  right 
to  detain  would  have  been  gone,  because  the  assignees 
would,  in  this  way,  have  received  payment  of  their 
demand.  The  question  here,  therefore,  is,  whether  the 
credit  was  such  as,  on  the  bankruptcy  of  Motty  annulled 
his  bargain  with  the  plaintiffs;  that  bargain  being,  in 
e£fect,  that  unless  he  was  paid  in  ready  money,  he  should 
be  at  liberty  to  detain  tlie  carriage.  I  think  the  bank- 
ruptcy did  not  annul  that  bargain,  nor  deprive  the 
bankrupt's  estate  of  the  benefit  of  that  lien.     There  was 

no 
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no  pa}mient,  for  the  offer  to  allow  a  set^c^  was  not        18S3. 
equivalent  to  one ;  and  the  mutual  credit  was  not  of  such        '' 

*  Clarke 

a  nature  as  to  destroy  the  lien.     As  to  B/ise  ▼.  Hart  {a\        agaimi 

.  Fell. 

all  that  was  decided  in  that  case  was,  that  the  defendant 
could  not,  by  virtue  of  a  supposed  mutual  credit,  detain 
the  goods  of  a  party  who  had  become  bankrupt  for  a 
general  balance.  Here  the  claim  is  to  a  lien  on  the 
particular  article  for  the  work  done  upon  it 

Pattb80N  J.  I  am  of  the  same  opinion ;  and  I  ground 
it  entirely  on  the  finding  of  the  jury  as  to  the  agreement 
for  ready  money.  Suppose  there  had  been  no  bank- 
ruptcy; before  the  plaintiffi  could  have  obtained  the 
stanhope  back,  they  must  have  paid  the  20Lj  notwith- 
standing their  cross  demand,  though,  according  to 
Cornfmih  v.  Bix)ett{J)\  if  the  bankrupt  had  delivered  up 
the  stanhope,  the  plaintiffs  might  have  set  off  their  cross 
demand  in  an  action  for  the  amount  due.  Then  if  the 
pluntiffs  could  not  have  set  off  the  debt  due  to  them  as 
against  the  claim  of  Matt  to  be  paid  ready  money  pur- 
suant to  the  agreement;  the  question  is,  whether  they 
can,  in  like  manner,  avail  themselves  of  that  claim  as 
against  his  estate,  under  the  clause  of  mutual  credit  in 
the  bankrupt  act  ?  I  admit  that  the  law  of  mutual  credit 
under  the  bankrupt  act  goes  farther  than  the  ordinary  law 
of  set-off :  Hose  v.  Hart  (a),  Buchanan  V.  Findlajf{c\  and 
Bose  V.  Sims  {d)  shew  this :  and  I  agree  with  Mr.  Cleasby 
that  there  is  a  mutual  credit  within  the  act,  where  a  debt5 
or  that  which  will  terminate  in  a  debt,  exists  on  each 
side;  but  the  question  in  this  case  is,  whether  the  bank- 
ruptcy of  one  party  does  away  with  an  express  contract 

(a)   8  TawU.  499.  {b)  2  M.  t  S.  510. 

[,€)  9B.4:  a  758.  (</)  lB.4^Jd.  521. 

establishing 
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Clakcb 
agaittst 
Fell, 


establishing  a  lien  for  payment  of  a  particular  debt  I 
find  no  case  which  decides  that  it  can ;  and  I  thbk  there 
is  no  ground  for  the  rule. 


Denman  C.  J.  concurred. 


Rule  refused. 


ff.^^O- 


Blofeld  against  Patne  and  Another. 

r^ASE.  The  declaration  stated  that  the  plaintiff  viras 
the  inventor  and  manufacturer  of  a  metallic  hone  for 
sharpening  razors,  &&»  which  hone  he  was  accustomed 
to  wrap  up  in  certain  envelopes  containing  directions 
for  the  use  of  it,  and  other  matters;  and  that  the  said 
envelopes  were  intended,  and  served,  to  distinguish  the 
pluntiff's  hones  from  those  of  all  other  persons;  that  the 
plaintiff  enjoyed  great  reputation  for  the  good  quality  of 


Saturday^ 
January  12th. 

Declvation 
stated,  that 
plaintiff,  being 
the  inTentor 
and  manufiic- 
turer  of  me- 
tallic honesy 
luedoeiiain 
cnTelopes  for 
the  Mine,  de- 
noting them  to 
be  his  I  and 
that  defendants 
wrongfully 

hones,  wrapped  his  houes,  and  made  great  profit  by  the  sale  thereof;  that 

lopn  ilneai^^*  ^^  defendants  wrongfully  and  without  his  consent  caused 

2r* and  Mid"  *  quantity  of  metallic  hones  to  be  made  and  wrapped  in 

them  M  hi»  envelopes  resembling  those  of  the  plaintiff,  and  contain- 

own,  whereby  *  o  * 

the  plaintiff       ing  the  same  words,  thereby  denoting  that  they  were  of 

was  prevented        ^ 

from  selling  his  manufacture,  which  hones  the  defendants  sold  so 

bones,  and  they  Wrapped  up  as  aforesaid,  as  and  for  the  plaintiff's,  for 

dated  in  nUue  ^^^^  o^n  gain,  whereby  the  plaintiff  was  prevented 

thwTofthe ^°'  from  disposing  of  a  great  number  of  his  hones,  and 

b^°^erior-  ^^^  ^^^^  depreciated  in  value  and   injured  in  repu- 

Held,  t^  tation,  those  sold  by  the  defendants  being  greatly  in- 

wasenUUedto  ferior.      Plea,  the  general  issue.      At  the* trial  before 

some  damages 

for  the  in-         Denman  C.  J.  at  the  sittings  in  London  after  last  term, 

▼asion  of  his 

right  by  the  fraud  of  the  defendants,  though  he  did  not  prove  that  their  hones  were  inferior, 

or  that  he  had  sustained  any  specific  damage. 

it 


Patmi. 
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it  appeared  that  the  defendants  had  obtained  some  of       18SS. 
the  plaintifPs  wrappers,  and  used  them  as  stated  in  the        " 
declaration;   but  no  proof  was  given   of  any   actual        ^amsi 
damage   to   the   plaintiff.     The  questions   left  by   his 
Lordship  to  the  jury  were,  first,  whether  the  plaintiff 
was  the  inventor  or  manufacturer  ?  and,  secondly,  whe- 
ther the  defendants'  hones  were  of  inferior  quality  ?  but 
he  stated  to  them  that  even  if  the  defendants'  bones 
were  not  inferior,  the  plaintiff  was  entitled  to  some 
damages,  inasmuch  as  his  right  had  been  invaded  by 
the  fraudulent  act  of  the  defendants.     The  jury  found 
for  the  plaintiff,  with  one  farthing  damages,  but  stated 
that  they  thought  the  defendants'  hones  were  not  inferior 
to  his.    Leave  was  reserved  to  move  to  enter  a  nonsuit. 

Barsiaw  now  moved  accordingly.  The  special  damage 
allied  in  the  declaration  was  of  the  very  essence  of  the 
case,  and  the  plaintiff  having  failed  to  prove  it,  no 
ground  of  action  remained.  The  whole  struggle  be- 
tween the  parties  was,  whether  or  not  the  defendants' 
hones  were  inferior  to  the  plaintiff's,  and  the  jury  found 
that  they  were  not    The  declaration  was  not  supported. 

LiiTLEDALE  J.  I  think  enough  was  proved  to  entitle 
the  plaintiff  to  recover.  The  act  of  the  defendants  was 
a  fraud  against  the  plaintiff;  and  if  it  occasioned  him 
no  specific  damage,  it  was  still,  to  a  certain  extent,  an 
injury  to  his  right     There  must  be  no  rule. 

Taunton  J.  I  think  the  verdict  ought  not  to  be 
disturbed.  The  circumstance  of  the  defendants'  having 
obtained  the  plaintiff's  wrappers,  and  made  this  use  of 

them,  entitles  the  plaintiff  to  some  damages. 

Pati'eson 


Patiti. 
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18SS.  Patteson  J.      It   is   clear   the    verdict    ought    to 

_  stand.    The  defendants  used  the  plaintiff's  envelope, 

ogauui        and  pretended  it  was  their  own :  they  had  no  right  to 

do  that,  and  the  plaintiff  was  entided  to  recover  some 

damages  in  consequence. 

Denman  C.  J.  concurred. 

Rule  refused  (a). 

(«)  See  Um  judgment  of  TawUon  J.  in  UantUi  ▼.  WHHams,  I  B.  4^ 
Ad.  48S>»  and  the  eutboritief  there  cited. 


In  the  Matter  of  Arbitration  between  William 
Lowe  and  William  Henrt  Johnson. 

The  Court  will  HPHE  parties  submitted  to  arbitration,  and  the  sub- 
not  grant  en        JL        ^    ^ 

ettachment  mission  was  made  a  rule  of  Court    The  award  was 

^:J^     against  Lcme.     Attempts  having  been  made  without 
where ^eparty  success  to  scrve  him  with  copies  of  the  award  and  rule 

S?i^^  *""      ^^  ^^^  ^%>  "*  *®  ^^  ^^°"'  moved,  on  affidavits 
>^^™®^7-  setting  out  the  special  &cts,  for  a  rule  to  shew  cause 

why  an  attachment  should  not  issue  for  non-perfi>rmande 
of  the  award.  The  Court  thought  that  proper  exertions 
had  been  made,  but  as  the  end  of  the  term  was  near, 
they  recommended  that  the  matter  should  stand  over 
till  this  term,  and  in  the  mean  time  further  endeavours 
be  used  to  effect  a  personal  service.  In  the  b^inning 
of  this  term  i&%  renewed  his  motion.  There  had  been 
no  personal  service,  and  it  appeared  that  the  party  knew 
it  was  intended,  and  avoided  it. 

Per  Curiam.    We  have  considered  this  matter,  and 
are  of  opinion  that  we  ought  not  to  grant  an  attachment 

without 
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without  personal  service  in  any  case  where  the  party        1833. 

applyimr'  has  another  remedy.  ,        ~ 

'^'^  ^    ^  ^  In  the  Matter 

Rale  refused  {a),  of  Low*  and 

'  JoUMSOlf. 

The  party  was  afterwards  served,  and  shewed  cause. 

(a)  Se9lnthe  Matter  of  Bower,  1  P.  j-  C  364. 


Smith  against  Goodwin  and  Richards.         Monday, 

January  14th. 

THE  first  six  counts  of  the  declaration  were  in  case.  After  distress   ..^  y«. 
for  an  irregular  distress.     The  seventh  count  was  as  broker,  in  m  •  -  ■-*  <  ;^- 

^»m^>  within    *^^*-^j!^- 

follows:   That,  before  the  committing  of  the  grievances  57  g.5.  e.95.'^^^'^ 
next  mentioned,  to  wit,  on  the  31st  day  o( August  1831,  cbai^may  fj* ^'.^ 
the  defendants  took  and  distrained  certain  goods  as  deredh>Ae   ^^^*^* 
a  distress  for  rent  then  allefi^ed  to  be  due  from  the  ^^<^ 

o  DecUuTftticn 

plaintiff  to  the  defendant  Goodamu  for  and  in  respect  of  contained  six 

counts  in  case ; 

certain  premises  in  the  possession  of  the  plaintiii^  which  the  seventh 

charged,  that 

goods  were  of  more  than  suflBcient  value  to  have  satisfied  the  defendants 

the  rent,   and  the  costs   and  charges  attending  such  trained  the 

distress,  and  the  sale  of  the  goods  under  such  dis-  ^ootifffbr^ 

tress,  and  incidental  thereto;  that  the  defendants  having  [^°^^^^^ 

so  taken  and  distrained  the  eoods,  had  and  retained  ▼aiue  to  satisfy 

^  '  the  rent  and 

possession  of  the  same  under  such  distress  for  a  long  costs,  •^  then 

^  Toluntarily 

space  of  time,  to  wit,  five  days  then  following,  aiid5  after-  abandoned 

the  same,  and 

wards,  and  at  the  expiration  of  the  said  space  of  time^  afterwards 
the  defendants  voluntarily  abandoned  the  possession  of  jurio^^ and^ 
the  said  goods,  and  the  said  distress  thereon,  and  al«  ^^  ^^ok 
though  the  said  defendants  under  the  said  distress,  and  Jj^^  ^S^!^^^ 


by  virtue  thereof,  could  and  might  have  satisfied  the  said  ^^  ^^^?°^ 
arrears  of  rent,  and  all  reasonable  and  lawfiil  charses  in  nAued  to 

return  the 
same,  and  con- 
verted them  to  their  own  use :  Held,  on  motion  in  arrest  of  judgment  for  mLgoinder  of  case 
and  trespass,  that  although  this  second  taking  of  the  goods  was  a  traapass,  yet  the  plaintiff 
might  bring  case  for  the  conversion,  and  that  the  count  was  an  infonnal  one  in  case,  and 
sufficient  wSut  verdict.  „  ^         ,    , 

that  -^-^  •  ^i^ 
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SXITR 

agpintt 

QOODWIK. 


that  behalf;  nevertheless,  the  defendants  knowing,  &c* 
but  cootriving,  &c.,  to  wit,  on  the  7th  day  of  September 
1831,  wrongfully,  injuriously,  and  vexatioudy  made  a 
second  distress  upon  goods  of  the  plaintiff  for  the 
same  identical  alleged  arreais  of  rent,  in  respect  where- 
of the  distress  first-mentioned  was  made  as  aforesaid, 
and  again  took  the  said  goods  as  a  distress  for  the  same 
rent  so  pretended  to  have  been  due  as  aforesaid,  and 
wrongfully  and  injuriously  refused  to  return  the  same 
to,  and  withheld  them  from  the  plaintiff  under  the*  said 
second  distress  for  a  long  time,  to  wit,  six  days  then 
following,  and  converted  and  disposed  thereof  to  their 
own  use,  although  requested  to  deliver  the  said  goods 
to  the  plaintiff;  whereby  the  plaintiff  is  injaicd  m  his 
credit  and  circumstances.  The  eighth  count  was  in 
trover.    Plea,  not  guilty. 

At  the  trial  before  Denman  C.  J.,  at  the  Middlesex 
sittings  after  last  Michaelmcts  term,  the  following  appeared 
to  be  the  facts  of  the  case :  -^«The  plaintiff  was  tenant  to 
Goodwin^  at  a  yearly  rent  of  25L  Half  a  year's  rent 
having  become  due  at  Midsummer  18S1,  on  the  3 1st  of 
August  the  defendant  Richards^  by  GoodwiiCs  order,  dis- 
trained on  the  prembes.  On  the  2d  of  September^  SmitA, 
the  plaintiff  tendered  to  Goodwin  (the  landlord)  twelve 
sovereigns  and  a  half  for  the  rent,  and  thirteen  shillings 
jbr  expenses,  which  he  {Goodwin)  refused  to  accept, 
saying,  that  he  had  left  the  matter  in  the  hands  of 
lUchardsy  and  that  Smith  must  settle  with  him.  On  the 
3d  of  September,  the  plaintiff  tendered  to  one  Nasif  the 
man  in  possession,  1 3/.  3s»  for  rent  and  expenses,  and 
demanded  a  receipt,  which  Nash  being  unable  to  give, 
the  money  was  not  paid.  Nash  then  abandoned  the 
possession ;  but  Richards,  on  the  7th  of  September,  by 

Goodwin^s 


GOODWIK* 
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Goodwin*8  command,  re-entered.    Smithy  to  prevent  his        1833. 

goods  from  being  sold,  paid  the  money  under  protest; 

and  he  brought  the  present  action  for  the  distress  of     ^agaimt 

the  7th  of  September*     The  Lord  Chief  Justice  was  of 

opinion  that  the  tender  to  Goodwin  was  a  good  tender, 

and  directed  the  jury  to  find  a  verdict  for  the  plaintiff. 

The  jury  found  for  the  plaintifi^  damages  10/. 

CoUman  now  moved,  first,  for  a  new  trial,  on  the 
ground  of  misdirection,  or,  secondly,  to  arrest  the  judg- 
ment on  the  ground  that  there  was  a  misjoinder,  the 
first  six  counts  being  in  case  and  the  seventh  in  trespass. 
Where  a  party  has  employed  a  broker  to  make  a  dis« 
tress,  he  is  the  person  to  whom  the  tender  should  be 
made ;  he  is  the  agent  of  the  landlord  for  the  purpose 
of  receiving  the  rent ;  and  having  an  interest  in  part  of 
the  money  to  be  tendered,  viz.  the  costs  of  the  distress, 
he  is  the  person  with  whom  the  settlement  ought  to  be. 
The  57  G.  3.  c.93.,  which  regulates  the  costs  of  distresses 
below  a  certain  amount,  recognizes  the  broker  as  the 
person  who  is  entitled  to  receive  certain  costs  fi'om  the 
tenant,  and  prevents  him  from  taking  more  than  certain 
specified  sums ;  and,  in  case  he  does  so,  subjects  him  to 
pay  treble  the  amount  of  the  monies  unlawfully  taken. 
Section  4.  authorizes  the  justice  to  give  costs  to  the  party 
complained  against,  if  the  complaint  be  unfounded ;  and 
there  is  a  proviso  that  the  act  shall  not  empower  the 
justice  to  make  any  order  against  the  landlord  for 
whose  benefit  any  such  distress  shall  have  been  made, 
unless  such  landlord  shall  have  personally  levied  such 
distress.  The  proper  tender,  therefore,  in  this  case,  was 
to  the  broker.     The  landlord  was  entitled  to  throw  on 

him 
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18SS.        him  the  burden  of  fixing  the  amount  of  charges,  and 
was  right  in  refusing  to  accept  the  tender  made  to  him- 
Qgttitui        self  personally. 

GOODWIK. 

Assuming,  however,  this  to  be  an  insufficient  ground 
for  a  new  trial,  the  judgment  ought  to  be  arrested.  The 
seventh  count,  if  considered  as  a  count  in  case,  is  bad,  as 
shewing  a  trespass.  If  in  trespass,  it  is  a  misjoinder,  and 
the  damages  being  entire,  the  judgment  must  be  arrested. 
Now  the  second  seizure  of  the  goods  alleged  in  that  count 
being  one  without  any  right,  is  a  substantive  trespass. 
In  Winterbcume  v.  Morgan  (a),  a  party  who  had  entered 
under  a  warrant  of  distf^ess  for  rent  in  arrear  continued 
in  possession  of  the  goods  upon  the  premises  for  fifteen 
days,  during  the  four  last  of  which  he  was  removing 
the  goods,  and  they  were  afterwards  sold  under  the 
distress :  he  was  held  to  be  a  trespasser  for  continuing 
on  the  premises,  and  disturbing  the  plaintiff  in  the  pos- 
session of  the  house  after  the  time  allowed  by  law.  So 
in  Wailis  v.  SaviUe  (i),  the  declaration  was  trespass  for 
taking  the  plaintiff's  cattle  at  two  several  times;  the 
defisndant  pleaded  a  demise,  and  77/.  105.  rent  in  arrear, 
and  that  he  took  the  first  distress  for  62/.  parcel  of  the 
rent,  and  the  second  distress  for  15/.  105.  residue  of  the 
rent ;  and  judgment  was  given  for  the  plaintifi^  because 
the  second  distress  was  not  legal.  Here  the  case  is  much 
stronger;  for  the  allegation  is,  that  the  defendants 
voluntarily  quitted  and  abandoned  the  possession  of  the 
goods  seized  under  the  first  distress,  and  that  they  after- 
wards, on  the  2d  of  December j  seized  the  same  goods  a 
second  time  for  the  same  rent.  That  second  distress 
was  a  substantive  act  of  trespass. 

(a)  1 1  Easty  395.  (6)  2  Lutw.  1552. 

Denman 
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Demman  C.J.     We  are  all   of  opinion,   that  the        1833. 
tender  to  the  landlord  was  sufficient;  but  that  on  the       — — 

Smith 

other  point  there  should  be  a  rule.  agakut 


LiTTLEDALE  J.  The  tender  to  the  landlord,  the 
party  to  whom  the  rent  was  due,  was  sufficient  in  this 
case.  The  57  G.  3.  c.  93.  has  no  application  to  a  case 
like  tliis.  It  only  applies  to  costs;  and  it  does  not 
supersede  the  authority  of  the  landlord  to  receive  the 
money  due  to  him  for  the  rent,  as  well  as  the  lawful 
charges  attending  the  distress. 

Pattesom  J.  I  think  the  tender  to  the  landlord  was 
sufficient.  Independently  of  the  act  of  parliament,  a 
tender  to  the  landlord  of  a  sum  sufficient  to  cover  the 
rent  and  charges  would  be  clearly  good.  The  act  does 
not  prevent  a  tenant  from  tendering  his  rent  to  his  land- 
lord ;  but  if  he  tenders  it  to  the  broker,  and  the  latter 
takes  more  than  the  sum  he  is  entitled  to,  then  it  subjects 
the  broker  to  a  penalty  of  treble  the  amount  of  the  sum 
unlawfully  charged. 

Rule  for  a  new  trial  refused. 

ScarleU  and  Plait,  in  the  following  Trinity  term, 
shewed  cause  against  the  rule  for  arresting  the  judgment. 
The  seventh  count  is  in  case,  and  not  trespass.  Brans" 
comb  V.  Bridges  {a)  shews,  that  where  the  goods  of  a 
tenant  are  distrained  for  rent  in  arrear  after  the  amount 
has  been  tendered,  the  tenant  may  bring  an  action  on 
the  case  for  an  excessive  distress.  It  was  there  objected, 
that  the  taking  of  the  plaintiiTs  goods  after  the  rent  had 

(a)   1  n.  tX-  (\  H.-j. 
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1833.       been  tendered  was  the  subject  of  an  action  of  trespass. 
'        But  the  Court  held,  that,  assuming  that  to  be  so,  the 

Smith 

agmnH  plaintiff  was  at  liberty  to  waive  the  trespass  and  bring  an 
action  on  the  case.  So,  here,  assuming  that  the  second 
seizure  of  the  goods  was  a  trespass,  the  plaintiff  may 
waive  it,  and  bring  an  action  on  the  case  for  taking  his 
goods  and  converting  them. 

CoUman  contrk.  In  Branscomb  v.  Bridges  {a\  the 
Court  held  in  effect  that  there  were  two  causes  of 
action,  viz.  trespass  for  an  illegal  entry,  and  case  for  an 
excessive  distress  taken,  and  that  the  plaintiff  had  his 
election  of  either  remedy ;  and  it  must  nndoubtedly  be 
conceded  that  in  certain  cases  a  party  may  have  either 
trespass  or  case  at  his  election.  The  principle  seems  to 
be  correctly  stated  by  Mr.  fVedderbum  arguendo  in 
Marker  v.  Birkbeck(J)\  that  "both  actions  may  lie  where 
there  is  both  an  immediate  and  also  a  consequential 
injury  done,  and  the  plaintiff  therein  being  entitled  to 
both  actions,  must  have  his  election  to  proceed  in 
either."  But  where  the  remedy  is  sought  in  case, 
the  party  must  shew  a  consequential  damage  on  the 
face  of  the  count,  to  maintain  his  action  in  that  form. 
It  will  not  do  to  state  a  bare  trespass  and  join  it  with 
case,  on  the  score  that  there  are  circumstances  not 
stated  which  would  enable  him  to  maintain  case. 
Suppose  the  count  had  stated  merely  that  the  defendant 
broke  and  entered  into  the  house  of  the  plaintiff  and 
seized  and  sold  his  goods,  it  may  be  that  an  action 
would  be  maintainable  in  case,  because  the  selling  or 
appraisement  was  irregular,  or  the  amount  taken  exces- 

(o)  \B.  ia  145.  {h)  tiBurr.  1561. 

sive; 
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sive;  but  the  possibility  of  a  state  of  things  not  averred        1833. 
cannot  be  a  sufficient  reason  for  holding  that  case  is        —— 

Smith 

maintainable:  if  a  count  in  trover  and  a  count  in  trespass  against 
were  joined,  the  joinder  might  be  defended  on  the  same 
ground.  But  it  may  be  said  this  is  not  a  count  in  tres- 
pass, but  a  bad  count  in  case.  The  test,  however,  is  to 
consider  whether  the  cause  of  action  stated  is  a  matter  for 
which  trespass  or  case  lies.  It  is  not  the  commence- 
ment of  the  declaration  but  the  statement  of  the  cause 
of  action  that  determines  what  the  action  is.  Suppose  a 
count  begins  in  debt,  and  states  a  mere  trespass,  could 
it  be  joined  with  detinue  ?  Here  the  cause  of  action 
stated  in  the  count  is  the  second  seizure  of  the  goods, 
which  was  without  any  right,  and  therefore  was  a 
mere  trespass.  The  cases  of  Winterbourne  v.  Morgan{a\ 
Etherton  v.  Popplewell  (&),  and  Wallis  v.  Saville  (c),  are 
in  point  to  shew  that  trespass  was  the  proper  form  of 
action. 

'  Denman  C.  J.  The  authorities  cited  shew  that 
trespass  may,  not  that  it  must,  be  brought  in  such  a  case 
as  this.  In  Branscomb  v.  Bridges  {d\  it  was  contended 
that  the  taking  of  the  plaintiff's  goods  under  a  distress, 
after  the  rent  due  had  been  tendered,  being  without  any 
colour  of  right,  was  the  subject  of  an  action  of  trespass 
only ;  but  the  Court  held  that,  though  trespass  might 
lie  for  that  act,  the  plaintiff  was  at  liberty  to  waive  the 
trespass,  and  bring  an  action  on  the  case ;  and  it  was 
there  observed  by  the  Court  that  trover  would  lie  after 
a  wrongful  taking,  and  that  that  was  a  stronger  case.  I 
think,  therefore,  that,  though  the  taking  of  the  plaintiff's 

(a)  11  Ea$t,Z95.  (fi)  1  Eoit,  139. 

(c)  2L%Uw.  1532.  (<0  1  »•  4"  C.  145. 
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goods  a  second  time  was  a  trespass,  he  was  at  liberty  to 
waive  it,  and  bring  case  for  the  consequential  injury 
arising  to  him  from  the  unlawful  detention  of  his  goods ; 
and  that  the  seventh  count  may  be  considered  a  count 
in  case. 

LiTTi.£DALE  J.  I  also  think  that  the  seventh  count 
may  be  considered  a  count  in  case,  because  it  allies 
that  the  defendants  vexatioudy  {a)  made  the  second  dis- 
tress. An  action  on  the  case  will  lie  against  a  man  for 
maliciously  splitting  his  cause  of  action. 


Parke  J.  I  have  entertained  some  doubt  upon  this 
case  in  the  course  of  the  argument ;  but,  on  the  whole, 
I  think  the  declaration  may  be  supported.  I  agree  that 
trespass  might  be  maintained  in  respect  of  the  act  there 
alleged,  viz.  the  second  seizure  by  the  landlord.  So  it 
might  in  all  cases  of  a  wrongful  taking  of  goods,  'and 
yet  in  many  such  cases  trover,  which  is  a  special  action 
on  the  case,  is  maintainable ;  and  it  seems  to  me  that 
the  seventh  count  is  an  informal  count  in  trover,  setting 
forth  specially  circumstances  which  it  was  unnecessary 
to  state,  but  which  are  the  subject  of  such  an  action. 
That  count  alleges,  in  substance,  that  goods  of  the 
plaintiff  came  to  the  possession  of  the  defendants,  and 
that  they  refused  to  deliver  them  to  the  plaintiff  and 
converted  them  to  their  own  use.     It  may  then  be  con- 

(a)  In  Comyns^s  Digest ^  Actitm  upon  the  Case  for  a  Deceipt,  (A.  4.)  it 
it  said,  thmt  case  lies  if  a  man  procure  a  Texatious  suit ;  as,  if  a  man 
sue  a  capias  upon  a  forged  statute,  and  FUzherbert,  N.  B,  96.  B.  it  cited. 
So  if  a  man  procure  another  to  commence  an  action  in  any  court  aga&ist 
A.  to  Tex  liim.  P,  K.  B.  98.  «V.  So  if  a  man  sue  vewatiousfy,  at  if  be 
sue  in  en  inferior  court,  and  has  judgment  and  execution^  when  the 
defendant  knew  nothing  of  the  suit.     Lut*  67. 

sidered 
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sidered  an  informal  count  in  trover,  and  after  verdict        1833. 
is  sufficient.  


Patteson  J.  The  true  ground  upon  which  this 
declaration  is  to  be  supported,  appears  to  me  to  be  that 
stated  by  ijiy  brother  Parke^  viz.  that  the  seventh  count 
is  an  informal  count  in  trover. 

Rule  discharged. 


Smith 

agttinti 

Goodwin. 


Kirk  against  Strickwood.  Jl^il^y  isth. 

A  SSUMPSIT  on  a  promissory  note  for  19/.  185.  6rf.,  ^^^^^b^y 
dated  28th  of  October  1830,  payable  to  the  plaintiff,  f^'jj^^" 
described  in  the  note  as  overseer  of  the  poor  of  the  ■"  ?"^^  ^^ 
parish  of  St.  Mary y   Whitechapel;  and  on   counts   for  was  convicted, 

mnd  sentence 

meat  and  other  necessaries  furnished  to  Sarah  Maria  deferred  by  the 

,_--  court,  with  m 

Stnckxvood   at    the    defendants    request.     Plea,    non-  view  to  an 
assumpsit     At  the  trial  before  Denman  C.  J.,  at  the  inthemean.' 
Sittings  in  London  after  last  Michaelmas  term,  the  facts  committed  to 
appeared  to  be  as  follows  :  —  On  the  30th  of  August  l^^  J"^  *^® 
1830,  at  the  instance  of  the  parish  officers  of  St.  Mary.  ™flnded  of  him 

*  •^     a  sum  con- 

JVhitechapel,  an  order  was  made  by  two  justices  in  petty  «de»»biy  ex- 
sessions,  adjudging  that  the  said  Sarah  Maria  Strick"  amount  of 

maintenance 

ijooodf  therein  stated  to  be  the  defendant's  daughter,  due,  but  part 

was  unable  to  maintain  herself,  and  was  chargeable  to  co?er  costs, 

the  said  parish,  and  that  the  defendant   was   able  to  and^ve'^anoie 

maintain  her,  and  requiring  him  forthwith  to  pay  the  ^J^*^j,g 

parish  officers  15/.  85.  for  her  maintenance  down  to  the  r"*^®".  - 

'  brought  before 

the  court,  fined 
}i.,  and  discharged.  It  did  not  appear  whether  or  not  the  particulars  of  the  arrangement 
were  communieated  to  the  court,  but  ^.  made  no  complaint  when  brought  up.  In  aa 
action  afterwards  brought  upon  the  note : 

Held,  that  no  irregularity  appeared  in  the  compromise,  and  that  the  note  was  legal. 

£  e  3  time 
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18dS.        time  of  making  the  order,  and  lis.  6d.  weekly  so  long 
as  she  should  be  chargeable,  or  till  he  should  be  l^ally 

Kirk 

agqinu  directed  to  the  contrary.  Not  complying  with  tlie  order, 
he  was  indicted  for  the  disobedience  at  the  Middlesex 
sessions  in  October  following,  and  convicted;  but  the 
Court  deferred  passing  sentence,  with  a  view  to  an 
arrangement,  and  in  the  mean  time  he  was  committed 
to  prison.  It  was  there  communicated  to  him,  on  behalf 
of  the  overseers,  that  40/.  would  be  required  to  setde 
the  matter :  his  wife  raised  20/.,  which  was  paid,  and, 
while  still  in  prison,  he  gave  the  note  in  question  for 
the  rest  of  the  demand.  Part  of  the  payment,  but  it  did 
not  clearly  appear  what,  was  intended  to  cover  costs. 
The  defendant  was  afterwards  brought  before  the  Court, 
fined  a  shilling  and  discharged,  it  being  understood  that 
an  arrangement  had  taken  place.  On  the  defendant's 
part  it  was  insisted,  that  the  note  given  under  these  cirr 
cumstances  was  void.  A  verdict  having  been  found  for 
the  plaintiff, 

Kelb/j  by  leave  reserved,  now  moved  for  a  rule  to 
shew  cause  why  a  nonsuit  should  not  be  entered.  The 
question  will  be,  whether  the  present  case  is  or  is  not 
distinguishable  from  Beeley  v.  fVtngJield  {a),  where  a 
compromise  of  this  kind  was  allowed  after  conviction ; 
but  Lord  Ellenborough  said  there,  ^^  If  we  had  seen  any 
ground  for  suspecting  that  the  authority  of  the  Court 
had  been  used  as  an  instrument  of  oppression  or  extor- 
tion, we  should  have  watched  the  case  very  jealously." 
The  difference  between  that  case  and  this  is,  that  the 
terms  there  were  dictated  by  the  Court    No  other  party 

(a)   nEa$t,A6, 

i& 
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is  competent  to  prescribe  them  (a),  for  the  Court  only  1833, 
knows  what  the  punishment  would  be.  If  the  sum  — — 
taken  from  the  defendant  here  had  been  merely  that  against 
charged  in  the  order  of  justices,  or  if  the  precise  grounds 
of  the  agreement  had  been  laid  before  the  sessions, 
there  might  have  been  more  reason  tor  contending  that 
Beeley  v.  Wir^Jield  (6)  applied :  but  under  the  circum- 
stances proved,  the  proceeding  was  irregular,  and  is  not 
sanctioned  by  that  case. 

Denman  C.  J.  I  think  the  distinction  reh'ed  upon 
does  not  take  this  case  out  of  the  authority  of  Beeley  v. 
fVingJleld{b),  The  defendant,  when  he  was  brought 
up  for  sentence,  had  an  opportunity  of  applying  to  the 
Court  if  he  thought  the  sum  proposed  to  be  taken  from 
him  was  too  large.     There  will  be  no  rule. 

LiTTLEDALE  J.  The  note  is  prima  facie  good.  It 
has  not  been  shewn  that  the  sum  taken  was  excessive : 
and  the  defendant  might  have  urged  his  objections,  if 
he  had  any,  when  he  was  brought  up  for  judgment  at 
the  sessions. 

Taunton  J.  The  case  is  within  the  principle  of 
Beeley  v.  Wing^field  {b\  When  the  defendant  was  brought 
up  for  sentence,  I  should  apprehend  that  the  terms  of  the 

\a\  See  Baker  ▼.  Townshendy  1  B.  Moore,  120.,  where  an  assault,  with 
various  other  maUers  in  dispute,  and  costs,  were  referred  to  arbitration  by 
the  sessions,  after  conviction  /  and  the  Court  of  Common  Pleas  held  it 
right.  Secus,  where  a  misdemeanor  wholly  of  a  public  nature  was  com- 
promised by  consent  of  the  commuting  magistrates,  vnlhout  trial*  Edg- 
combe  ▼.  Rodd,  5  East,  294.     See  4  Bl.  Comm.  363,  364. 

(6)   II  East,  46. 

£  e  4  arrange- 
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arrangement  must  have  been  communicated  to  the  CJourl 
and  received  their  sanction. 

Patteson  J.  The  defendant  seeks,  at  a  great  dis- 
tance of  time,  to  set  aside  an  agreement  which  he  had 
an  opportunity  of  objecting  to  when  it  was  first  made. 
We  must  presume,  now,  that  it  was  a  fair  and  satisfactory 
agreement,  or  else  the  defendant  would  have  applied 
to  the  Court  at  the  time. 

Rule  refused. 


January  16th. 


Kemp  against  Thomas  Burt,  Gentleman,  and 
William  Curtis  Burt,  Gentleman. 


In  an  action       /^  ASE   airainst  attornies   for  neglifi^ence.      The  de- 

npainn  attor-        V/  .  ... 

nies  for  negli-  claration  stated  that  the  plaintiff  retained  the  defend- 

peared  that  the   ants   to  commcucc  and   prosecute  an  action  for  him 

plaintiff' em- 

ployed  the  defendants  to  conduct  an  action  for  him  against  a  tunreyor  of  turnpike  roads» 
for  alleged  trespasses.  The  surveyor  had  seised  and  impounded  plaintiff^'s  sheep,  as  hav* 
ing  been  found  straying  on  the  road  :  the  plaintiff*  regained  possession  of  them,  by  pro- 
mising the  pound  keeper  to  pay  the  proper  charges,  and  drove  them  home ;  on  the  same 
day  the  surveyor  retook  the  sheep  in  the  plaintiff'*s  field,  and  again  impounded  them. 
The  first  and  second  taking  were  in  Surrey,  but  on  an  intermeduite  day  the  sheep  had 
escaped  and  been  impounded  in  Sussex.  The  turnpike  act,  4  G.  4.  c.  95.  s.  75.  only  an- 
tborizes  surveyors  to  impound  sheep  found  on  a  turnpike  road.  The  general  turnpike  act, 
•"^  G,  4.  c.  1 26.  «.  ]  47.  (incorporated  in  the  above  statute  by  reference)  requires  that  actions 
against  any  person  for  any  thing  done  in  pursuance  of  the  acty  shall  be  commenced  within 
three  months,  and  tlie  venue  laid  in  the  county  where  the  cause  of  action  arose. 

The  attornies  commenced  the  action  within  three  months,  and  had  a  declaration  drawn 
by  counsel,  who  returned  it  with  an  observation  indorsed,  that  it  would  have  been  prudent 
to  join  two  other  parties.  The  attornies  thereupon  (with  the  plaintiff'*s  assent)  discontinued 
the  action,  and  brought  another  after  the  expiration  of  the  three  months,  laying  tlie  venue 
in  Susser.  The  declaration  was  settled  by  counsel,  and  the  case  afterwards  submitted  to 
a  special  pleader,  who  gave  as  his  opinion,  that  the  protecting  clause  of  H  G.  4.  c.  126.  did 
not  apply  to  the  trespass  in  se'zing  the  nheep  in  the  plaintiff'^s  field.  The  plaintifiT  went 
to  trial,  and  was  nonsuited,  on  account  of  the  action  being  out  of  time  and  tlie  venue  im- 
proper, with  leave  to  move,  which  was  done  without  success : 

Held,  that  this  was  not  a  case  of  actionable  negligence  in  the  attornies. 

Queere^  Whether  the  surveyor,  in  making  the  second  seizure,  was  within  the  protection 
of  3  G.  4.  c.  I2(>.  as  acting  in  pursuance  of  that  statute,  or  4  G.  4.  c.  95. :  Held,  that  at 
ail  events  there  was  so  much  doubt  on  this  point,  that  the  attornies,  if  mistaken  upon  it^ 
were  not  therefore  culpably  negligent. 


j'(fhyjf^./ds'. 
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against  one  Silvester j  for  having  seized  certain  sheep  and  1833. 
cattle  of  the  plaintiff  on  a  turnpike  road  in  Surrey^  and 
impounded  the  same,  Silvester  being  at  the  time  sur-  agamu 
veyor  of  the  said  road,  and  acting  as  such  surveyor, 
and  the  sheep,  &c.  being  alleged  to  have  been  found 
straying  on  such  road;  that  it  was  the  duty  of  the 
defendants  to  bring  the  action  within  three  months 
of  the  seizure  and  impounding,  and  lay  the  venue 
in  Sttrrey ;  but  that  they,  having  commenced  an  action, 
improperly  discontinued  the  same  without  the  plaintiff's 
leave,  and  brought  another  action  not  within  three 
months,  and  laid  the  venue  in  Hussexy  by  reason  whereof 
the  plaintiff  was  nonsuited,  and  had  108/.  levied  upon 
him  for  costs,  &c.  Plea,  the  general  issue.  At  the 
trial  before  Tindal  C.  J.,  at  the  Spring  assizes  for  Surrey^ 
1832,  the  facts  appeared  to  be  as  follows  :  — 

The  sheep  and  cattle  were  taken,  as  above  stated,  by 
Silvester^  who  was  surveyor  of  the  Horley  and  Cuckfield 
turnpike  roads,  on  the  26th  of  Ajml  1828,  in  Surrey 
(near  the  borders  of  Sussex)^  and  impounded  at  Horley 
m  the  former  county.  They  afterwards  escaped;  the 
cows  returned  home,  and  the  sheep,  being  retaken, 
were  again  impounded  at  Worth  in  Sussex.  The  pound- 
keeper  there,  on  the  29th  of  Aprils  allowed  the  plaintiff 
to  take  them  away,  on  his  promise  to  pay  what  was 
claimed  for  them,  and  the  plaintiff  drove  them  back  into 
Swrey,  where,  on  the  same  day,  Silvester  retook  them 
in  a  field  belonging  to  the  plaintiff,  and  again  put  them 
in  the  pound.  Two  persons,  named  Toron  and  Mercer^ 
assisted  him  in  both  seizures.  The  plaintiff  afterwards 
employed  Messrs.  Burtj  the  present  defendants,  to  bring 
un  action  for  the  alleged  trespasses,  and  they  sued  out  a 
writ,  against  Silvester  only,   on  the  2d  of  May    1828. 

Instruc- 
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1833.  Instructions  for  a  declaration  were  laid  before  counsel^ 
indorsed  with  the  words  Sussex  latitat,  and  the  names  of 
the  parties ;  there  was  also  a  reference  to  the  statutes 
3  G  4.  c.  126.  5.  123.  4.  G.  4.  c.  95.  s.  75.  (a),  written 
upon  the  instructions  by  one  of  the  Messrs.  Bttrt.  The 
learned  counsel  drew  the  declaratioui  containing  two 
counts,  one  for  the  original  taking  in  the  road,  the  other 
for  the  retaking  on  the  plaintiff's  premises ;  and  he  re- 
turned the  declaration  (in  November  1828)  with  the 
following  observations  indorsed:-—**!  have  confined 
the  declaration  to  the  two  occasions  on  which  the  cattle 
were  taken  away.  It  would  have  been  prudent  to  have  is- 
sued the  writ  against  Silvester's  two  associates,  and  joined 
them  in  the  action,  as  they  were  clearly  co-trespassers 
with  him,  and  their  evidence  therefore  must  be  anticipated 
in  his  fiivour,  and  will  be  likely  to  be  extremely  pre- 
judicial to  the  plaintiff."  Messrs.  Burt  then  wrote  to 
the  plaintifl^  stating  that  counsel  recommended  the  two 
accomplices  to  be  joined,  and  asking  what  he,  the  plain- 
tiff, said  to  it:  and  it  was  determined,  with  the  assent  of 
the  plaintiff,  that  the  action  should  be  discontinued,  and 

(a)  By  4  G.  4.  c.  95.  J.  75.  it  is  enacted,  that  *'  If  any  borBe,  afs, 
iheep,  swine,  or  other  beast  or  cattle  of  any  kind,  shall  at  any  time  be 
found  tethered,  or  wandering,  straying,  or  lying  about  any  turnpike  road« 
or  on  any  part  thereof,  (except  on  such  parts  of  any  road  as  lead  or  pass 
through  or  orer  any  common  or  waste  or  unindosed  ground,)  it  shaU  and 
may  be  lawful  for  any  surveyor  of  the  road  where  the  same  shaU  be 
founds  or  any  other  person  or  persons  whomsoever,  to  seise  and  impound 
every  such  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle,  in  the  com- 
mon pound  (if  any)  of  the  parish,  township,  tithing,  or  place  where  the 
same  shall  be  founds  or  in  such  other  place  as  the  trustees  or  commis- 
sioners of  the  road  where  the  same  shall  be  found  shall  have  provided,  or 
shall  provide  for  that  purpose ;  and  the  said  horse,  aas,  pheep,  &c.  there  to 
detain  until  the  owner  thereof  shall  for  every  and  each  horse,  ass,  sheep, 
&c.  10  impounded,  pay  the  sum  of  2s.,  together  with  reasonable  charges 
and  ezpenoe%  &c.  to  the  surveyor."  3  G.  4.  c.  126.  «.  123.,  is  not  material 
to  this  case. 

another 
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another  commenced  against  all  the  parties.  A  writ  was  18S3. 
accordingly  sued  out,  in  N&oember  1 828,  against  Silvester^  "T  ' 
Tawfij  and  Mercer^  and  the  declaration  was  amended  by  ogamsi 
counsel,  the  names  of  the  two  latter  parties  being  intro- 
duced. When  the  cause  was  at  issue,  the  trustees  of  the 
turnpike  roads  made  an  offer  of  compromise,  which  the 
defendants  advised  the  plaintiff  to  accept,  being  then 
doubtful  as  to  the  result  of  a  trial;  but  the  plaintiff 
refused,  not  being  satisfied  with  the  terms.  A  case  was 
afterwards  laid  before  a  special  pleader,  with  a  copy  of 
the  declaration ;  the  question  proposed  being,  whether 
or  not  the  defendants  could  avail  themselves  of  the  pro- 
tection of  the  general  turnpike  act  {a)  The  gendeman 
consulted  gave  as  his  opinion  that,  in  respect  of  the 
latter  seizure,  the  defendants  could  not  avail  themselves 
of  that  protection  either  as  to  the  venue  or  the  limitation 
of  the  action.  On  the  trial  at  Lewesj  at  the  Summer 
assizes  1829,  it  was  objected  that  the  action  was  com- 
menced too  late,  and  the  venue  improper,  and  the 
learned  Judge  who  tried  the  cause  directed  a  nonsuit 
on  both  points,  giving  leave  to  move  that  the  nonsuit 
should  be  set  aside;  which  motion  was  made  in  the 
following  term  without  success,  and  the  defendants  had 
execution  for  their  costs. 

Upon  these  facts,  Tindal  C.  J.  was  of  opinion  that 

(a)  3  G.  4.  c.  126.  «.  147*,  which  enactfly  **  That  if  any  action  ahaU  be 
commenced  against  any  person,  for  any  thing  done  in  pursuance  of  this 
act,  then  and  in  every  such  case  such  action  or  suit  shall  be  commenced 
or  prosecuted  within  three  months  after  the  fact  committed,  and  not  after- 
wards ;  and  the  same  and  every  such  action  or  suit  shaU  be  brought  in  the 
county  or  place  where  the  cause  of  action  shall  have  arisen,  and  not  else- 
where:** and  if  the  action  be  otherwise  brought,  the  jury  shall  find  for 
the  defendant;  and  if  the  plaintiff  shall  become  nonsuit  or  have  a  verdict 
against  him,  the  defendant  shall  have  treble  costs.  These  proviiions  are 
kept  in  force  as  if  re-enacted,  by  4  (7.  4.  c  95.  5*  88. 

the 
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1833.  the  case  was  one  in  which  Messrs.  Burt^  the  defendanlSy 
'^~~~'  mieht  reasonably  doubt  whether  that  which  had  been 
imfofisi  done  by  the  surveyor,  was  done  in  pursuance  of  the 
statute  (a),  and  he  directed  a  nonsuit,  with  liberty  to 
move  to  enter  a  verdict  for  1082^  the  amount  of  costs 
levied.     A  rule  having  been  obtained  for  this  purpose, 

Piatt  and  Charmell  now  shewed  cause.  The  nonsuit 
was  right,  there  being  no  evidence  to  go  to  the  jury  of 
that  crassa  n^Iigentia  without  which  an  attorney  cannot 
be  subjected  to  an  action  of  this  nature.  If  he  has  shewn 
care,  skill,  and  int^i^,  it  is  not  every  inadvertence  or 
error  of  judgment  that  will  render  him  liable  to  an 
action.  In  the  present  case  instructions  were  in  the 
first  instance  laid  before  counsel,  with  an  indorsement 
calling  his  attention  to  the  statutes;  and  he  returned 
the  declaration  with  a  suggestion  that  the  other  tres* 
passers  should  have  been  joined,  but  not  warning  the 
parties  that  a  new  action  would  be  too  late.  Upon  that 
suggestion  the  defendants  acted.  The  suit  being  com- 
menced anew,  the  declaration  was  again  laid  before 
counsel  to  be  amended.  When  a  doubt  afterwards 
arose  of  the  plaintiff's  ultimate  success,  the  defendants 
recommended  his  acceptance  of  a  compromise,  which 
he  refused ;  and  the  case  was  then  laid  before  a  special 
pleader,  who  encouraged  the  parties  to  go  on.  Lord 
Mansfield  said,  in  Pitt  v.  Yalden[b\  that  an  attorney 

(a)  During  the  trial  it  was  urged  on  behalf  of  the  defendants,  that  the 
second  taking  was  not  an  act  so  done,  and  therefore  that  the  limitations 
as  to  time  and  venue  did  not  apply ;  but  the  Lord  Chief  Justice  held  that 
he  could  not  nonsuit,  because  he  could  not  say  that  the  former  nonsuit 
was  wrong  on  the  very  ground  on  which  it  proceeded. 

(6)  4  Burr,  2061. 

ought 
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ought  not  to  be  liable  in  cases  of  reasonable  doubt.  1833. 
Here  a  reasonable  doubt  did  exist,  first,  whether  there 
was  not  such  a  continued  detention  as  made  the  surveyor  e^ainu 
liable  for  a  trespass  in  Sussex ;  and  then,  whether  the 
last  taking  of  the  sheep  in  Surrey  was  ^^  a  thing  done  in 
pursuance  of  the  act"  3  G.  4.  c.  126.,  or  whether,  on 
the  contrary,  it  was  not  altogether  irregular  and  un- 
protected by  that  statute ;  for  the  sheep  were  seized,  not 
on  the  highway,  but  on  the  plaintifi*'s  land ;  and  if  the 
seizure  was  to  be  considered  as  a  retaking,  that  ought 
to  be  on  fresh  pursuit,  which  was  not  the  case  here. 
At  all  events,  this  question,  whether  there  was  sufficient 
doubt  upon  the  second  taking  to  excuse  the  present 
defendants,  was  a  point  of  law,  and  it  was  for  the  Judge 
who  tried  the  present  cause  to  decide  it,  and  not  to  leave 
it  to  the  jury  :  as  in  actions  for  malicious  prosecution,  if 
no  fact  is  disputed,  the  Judge  determines  the  question  of 
probable  cause  {a) .  Now  the  Judge  at  least  thought  that 
point  doubtful,  for  he  directed  a  nonsuit,  reserving  leave 
to  move ;  and  the  question,  arising  upon  two  turnpike 
acts,  which  it  was  necessary  to  couple  together,  was  one 
upon  which  doubt  might  well  arise.  The  Court  here 
called  upon 

Tkesiger  contra.  An  attorney  is  not  bound  to  know 
all  the  clauses  of  any  particular  act  or  acts  of  par- 
liament ;  but  here  it  is  plain  that  the  attention  of  the 
defendants  had  been  called  to  the  particular  sections  on 
which  the  case  turned,  and  they  should  have  been 
masters  of  those.  They  themselves  gave  a  direction  to 
counsel  by  the  words  ^^  Sussex  latitat;"  the  facts  of  the 

(a)   Tayhr  v.  IfiUans,  2  B.  4:  Ad,  845. 

case 
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1 833.        case  on  which  the  venue  depended,  being  well  known  to 

•  

them  when  they  did  so.     The  147lh  section  of  8  G.  4, 

againti  c.  126.  is  perfectly  clear  as  to  the  limitation  of  tune,  and 
the  first  action  was  brought  sufficiently  soon :  the  ob- 
servation of  counsel  indorsed  on  the  declaration^  was 
not  advice  to  withdraw  one  action  and  begin  another. 
IDenman  C.  J.  It  was  a  good  reason  for  doing  so^  if 
the  law  allowed  it.]  But  not  for  doing  it  at  all  hazards, 
upon  their  own  authority,  and  that  was  the  n^ligenoe. 
It  was  at  least  unsafe  to  do  it,  and  they  were  apprised 
of  the  enactment  which  made  it  sa  This  is  not  a  case^ 
like  BaikU  v.  Cha$idleu{a\  turning  upon  a  doubtful 
construction  of  a  statute^  only  established  by  dectsiocis 
long  subsequent  to  the  passing  of  the  act*  Assuming 
that  the  defendants  had  had  the  specific  advice  of  counsel 
to  discontinue  and  bring  a  new  action,  they  ought  not 
to  shelter  themselves  under  that  irresponsible  authority. 
On  such  a  point  as  this  they  ought  to  have  known 
whether  or  not  the  advice  they  received  was  correct, 
Godefroy  v.  DalUm  (5) :  they  were  answerable  to  their 
client  for  the  propriety  of  the  suggesticHis  on  which  they 
acted. 

Denman  C.  J.  I  think  there  was  in  this  case  no 
proof  of  gross  n^ligence.  I  entertain  the  greatest 
doubt  whether  the  second  action  was  not  properly 
brought  The  first  clearly  was,  but  the  defendants 
were  induced  to  discontinue  that  by  the  very  reasonable 
doubt  which  counsel  suggested  to  them,  whether  certain 
parties  who  had  not  then  been  made  defendants,  ought 
not  to  have  been  joined  :  the  omission  of  them,  how- 

(a)  3  Camp.  17.  (6)  6  B'mgh.  460. 

ever, 
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ever,  in  the  first  instance  was  clearly  not  an  act  of  18S8. 
gross  negligence.  As  to  the  second  action,  it  occurs  to 
me  that,  under  the  circumstances,  the  defendant,  Silvester^  agmmt 
was  not  protected  by  the  statute ;  and  if  that  were  so, 
the  action  was  rightly  brought.  I  think,  then,  that  here 
was,  at  all  events,  no  case  of  cul|f)able  negligence.  There 
is  a  difficulty  in  saying,  if  there  is  any  case  of  negli- 
gence, that  it  shal^  not  be  submitted  to  a  jury,  but  I 
think  here  it  could  not  have  gone  to  them. 

LiTTLEDALE  J.  It  has  been  taken  for  granted  by 
the  plaintiff's  counsel  that  the  defendant  in  the  former 
action  was  protected  by  the  3  G.  4.  c.  126.  5. 147.  and 
4  G.  4.  c.  95«  5.  75.  and  88.  But  as  upon  the  second 
occasion  the  sheep  were  not  taken  upon  the  highway, 
according  to  the  seventy-fifth  section  of  the  latter  statute, 
it  is  clear  that  he  would  not  have  been  within  the  letter 
of  the  3  G.  4.  c.  126.  $•  147.  as  a  person  sued  ^'  for  any 
thing  done  in  pursuance  of  that  act;''  though  he  might 
have  been  entitled  to  the  benefit  of  that  liberal  con- 
struction which  the  Ck>urts  have  sometimes,  but  not 
always,  given  to  clauses  so  worded.  There  are  cases 
where  officers  have  been  held  to  be  within  the  protection 
of  such  clauses,  though  they  have  not  acted  strictly 
under  the  authority  of  the  statutes  (a);  and  others 
where  such  a  construction  has  not  been  admitted,  as 
where  actions  have  been  brought  to  recover  back 
money  improperly  taken  (5).  But  an  attorney  is  not 
liable  for  gross  negligence^  if,  looking  at  the  express 

(a)  See  Cook  v.  I^eonard^  6  B.  ^  C.  551.,  where  several  are  cited  by 
BayUy  J. 

(6)  Sec  Irving  v.  WUstm^  4  T.  R.  485.  Morgan  v.  Palmer^  ^  B.^ 
C  729. 
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1833.        words  of  the  statutes  in  question  here,  he  has  supposed 
"^  that  they  would  be  literally  followed ;  he  is  not  bound 

egamat  to  know  in  what  cases  the  Court  would  put  a  more 
liberal  construction  upon  them.  The  Lord  Chief  Justice, 
who  tried  the  present  cause,  appears  to  have  had  some 
doubt :  on  the  former  trial,  the  point  was  reserved  :  and 
it  appears  that  in  the  course  of  that  cause  the  present 
defendants  were  advised  by  a  special  pleader  that  the 
parties  against  whom  they  were  proceeding  were  not 
within  the  protection  of  the  general  turnpike  act  I  am 
therefore  of  opinion  that  an  action  for  negligence  was 
not  maintainable,  and  that  the  present  rule  must  be 
discharged. 

Taunton  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion.  The  only 
doubt  I  had  was,  whether  the  defendants  ought  to  have 
discontinued  the  former  action  without  further  advice. 
But  that  only  brings  it  to  the  question  whether  the 
limitation  as  to  time  in  the  general  turnpike  act  applied, 
so  as  to  bar  the  second  action. 

Rule  discharged. 
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1883. 


John  Price  asainst  Easton.  Thursday, 


"O 


Janwtry  XliXu 


T^ECLA RATION  stated  that  one  WiUiam  Price  was   Declaration  .r/^^i-  . 

indebted  to  the  plaintiff  in  the  sum  of  13/.,  being  p.  owed  the *'^^^     ~ 
tlie  balance  of  a  larger  sum  due  for  the  price  of  a  certain  amiulat  in  ' 
timber  carriage  sold  and  delivered  to  him ;  and  that  the  thcreof*and" 
defendant,  in  consideration  thereof  and  in  consideration  |^*  j*^'  ^  *' 
that  the  said  WiUiam  Price^  at  the  request  of  the  defend-  requ^t,had 

*  promised  de- 

ant,  had  undertaken  and  faithfully  promised  the  defend*  fendant  to  work 

for  him  at  cer- 

ant  to  work  for  him,  the  defendant,  at  certain   wages  tain  wages, 
agreed  upon   between  them,  and   in  consideration   of  consideration 

of  W*  P  leav* 

WiUiam   Price   leaving   the   amount   which   might   be  ing  the  amount 

earned  by  him  in  the  defendant's  hands,  he,  the  defend-  ^n^^jf^m* 

ant,  undertook  and  promised  to  pay  the  plaintiff  the  '"♦^l?*5!°h" 

sum  of  13/.     Averment  that  WiUiam  Price  did  work  for  the  defendant, 

undertook  and 

the  defendant,  and  earned  a  large  sum  of  money,  and  promised  to 

pay  the  plaintiflT 

lefl  the  same  in  his,  defendant's,  hands.     Breach,  non-  the  said  sum  of 
payment  to  the  plaintiff  of  13/.     Plea,  non-assumpsit  ment,  that  ht. 
The  plaintiff  having  obtained  a  verdict,  a  rule  nisi  was  hispart^oTihe 
obtained  by  CampbeU  for  arresting  the  judgment,  on  the  *^j^^,^ot 
irround  that  the  plaintid^  was  a  mere  stranger  to  the  f"***^^* . 

o  I  o  because  the 

consideration;  and  he  cited  Bourne  v.  Mason  ia\  and  plaintiff  was  a 

stranger  to  the 

Crorm  v.  Rogers  {b)\   and  distinguished  the  case  from  consideration. 
Duiton  V.  Poole  {c\  where  tenant  in  fee-simple  being  / Sp(f^i^'^. 
about  to  cut  down  timber  for  his  daughter's  portion,  ^<^^  <r/?^T^*  •^^^^ 
tlie  defendant,  his  heir  at  law,  in  consideration  of  his 
forbearing  so  to  do,  promised  to  pay  a  sum  of  money  to 
the  daughter,  and  the  action  by  the  husband  of  the 
daughter  was  held  to  be  well  brought;  but  there,  it 

(a)   1  VenU  (>.  (i)   I  5/r.  ^^2.  (c)   2  Ia!V.  210. 

Vol..  IV.  F  f  was 
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1833.        was  said,  there  was  privity  by  blood,  and  the  daughter 
was  prejudiced  by  loss  oF  her  portion. 


PftlCS 
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Justice  now  shewed  cause.  After  verdict,  it  will  be 
intended  that  every  thing  necessary  to  support  the  action 
was  proved.  An  act  from  which  the  defendant  re- 
ceives a  benefit,  and  from  which  inconvenience  arises  to 
the  plaintiff,  is  a  sufficient  consideration  to  support  an 
assumpsit  Here  there  was  an  advantage  to  the  de- 
fendant, for  he  had  the  benefit  of  the  labour  of  WiUiam 
Price,  and  was  not  bound  to  pay  for  it  until  the  3 1st  of 
March*  Starkey  v.  Mylne  (a),  DiAome  v.  Denabie  (i), 
and  Wilson  v.  Coupland  (c),  shew,  that  where  there  is  a 
pnyity  between  the  three  parties,  assumpsit  is  main* 
tainable  without  an  immediate  consideration  from  the 
plaintiff  to  the  defendant.  In  DuHon  v.  Pooie  (d)  and 
Curtis  v.  CoUingwood  {e),  there  was  no  such  consider- 
ation proceeding  immediately  from  the  plaintiff  to  the 
defendant.  IPaitesan  J.  No  promise  to  the  plaintiff  is 
alleged ;   but  merely  a  promise  to  pay  the  plaintiff.] 

CampbeUj  Solicitor  General,  (and  Tal/ourd  was  with 
him,)  contr^,  was  stopped  by  the  Court 

Denman  C.  J.  I  think  the  declaration  connot  be 
supported,  as  it  does  not  shew  any  consideration  for  the 
promise  moving  from  the  plaintiff  to  the  defendant 

LiTTLEDALE  J.  No  privity  is  shewn  between  the 
plaintiff  and  defendant  This  case  is  precisely  like 
Crow  V.  Rogers  {g),  and  must  be  governed  by  it 

(a)  1  Jtotf.  jtbr.  59.  pL  13.  (6)  1  SoU.  Ahr.  31.  pL  5. 

(c)  SB^^A.  SS8.  {d)  9Lep,  8ia 

(f)  1  rentr.  f97.  {g)  I  Or.  599. 

Taunton 
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Taunton  J.     It   is  consistent  with   all   the   matter        1833. 
alleged  in  the  declaration,  that  the  plaintiff  may  have        """""^ 

.  '^  ^  Price 

been   entirely   ignorant    of  the  arrangement   between        against 
William  Price  and  the  defendant. 

Patteson  J.  After  verdict,  the  Court  can  only  in- 
tend that  all  matters  were  proved  which  were  requisite 
to  support  the  allegations  in  the  declaration,  or  what  is 
necessarily  to  be  implied  from  them.  Now  it  is  quite 
clear  that  the  allegations  in  this  declaration  are  not 
sufficient  to  shew  a  right  of  action  in  the  plaintiff. 
There  is  no  promise  to  the  plaintiff  alleged.  The  rule 
for  arresting  the  judgment  must  be  made  absolute. 

Rule  absolute. 


Doe  dem.  Baggaley  against  Hares.  Thursday, 

^  January  17th. 

EJECTMENT  by  mortgagee  of  tolls  and  toll-houses  By  the  general 
turnpike  act* 

against  the  lessee.     At  the  trial  before  Littledale  J^  3  g,  4.  c.  126. 

^^  1    'Sit  *4      * 

at  i\\e  Stafford  Spring  assizes,  1832,  the  plaintiff  proved,  enacted,  "that 
by  the  attesting  witness,  the  execution  of  the  mortgage-  ]^*o*  ^J|  j^ 
deed  of  the  tolls,  toll-houses,  and  toll-gates  on  the  27th  of  ^^^^^^ """ 
October  1829,  by  five  trustees,  Mr.  R.  Haywood  being  ^]JJ^^°j* 
one  of  them;  and  further,  that  he  and  the  other  four  of  the  trustee 

having  acted  as 

had  acted  as  such  for  eight  or  nine  years.     The  defence  such,  together 

with  the  act  of 

was,  that  Hai/axx)d  was  not  duly  appointed  a  trustee,  parliament  by 

which  he  was 
appointed,  or 
the  order,  or  a  copy  of  the  order  for  his  appointment  or  election,  in  dhtg  he  was  appointed  or 
elected  by  the  trustees,  shall  be  sufficient  proof  of  his  being  a  trustee :  '* 

Held,  that  the  words  m  case  he  vras  appointed  or  elected  by  the  trutteeSf  applied  to  cases 
where  there  was  an  appointment  or  election  de  facto  by  the  trustees,  in  contra-distinction 
to  an  appointment  by  the  road  act ;  and,  therefore,  proof  of  a  party  having  acted  as  trustee, 
and  of  an  order  made  by  the  trustees  for  his  appointment  or  election,  was  sufficient ;  and 
that  even  under  a  local  act,  whereby  the  appointment  of  new  trustees,  on  death  or  rrmoval, 
was  required  to  be  under  the  hands  and  seals  of  five  of  the  old  trustees,  and  although  it 
was  shewn  that  the  ofdcr  for  such  appointment  was  not  to  made.  . 

F  f  2  By  ^  ^-^^   •^^>?>^, 
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1833.        By  the  local  acts  for  making  and  repairing  the  road 
_     ~       from  Lawlon  in  Cheshire,  to  Burslem  and  Newcastle^ 

DoK  dcra. 

BAoaAiEY  unda-'Lvne  in  the  county  of  Stafford^  the  trustees,  or 
Harss.  any  five  or  more  of  them,  on  the  death  or  refusal  to  act 
of  a  trustee,  had  power  to  appoint  or  elect  by  writing 
under  their  hands  and  seals  any  other  p^erson  qualiBed 
as  therein  mentioned,  and  these  (which  were  declared 
to  be  public)  acts  required  that  all  securities  on  the 
tolls,  toll-houses,  or  toll-gates  should  be  executed  by 
five  trustees.  To  shew  that  Haywood  had  not  been 
appointed  under  the  hands  and  seals  of  the  trustees, 
their  books  were  offered  in  evidence  by  the  defendants. 
They  were  objected  to  on  the  ground  that  the  trustees 
were  estopped  by  their  own  deed  from  disputing  its 
validity.  Littledale  J.  was  of  opinion  that  although  an 
individual  might  be  estopped,  yet  as  the  mortgage  was 
the  creature  of  the  act  of  parliament,  and  the  trustees 
acted  not  for  their  own  benefit,  but  for  that  of  the 
public,  they  were  not  estopped ;  he  therefore  admitted 
the  evidence,  and  the  following  entry  was  read : — "  At 
a  meeting  held  the  14th  oi  August  1821,  duly  convened, 
it  was  ordered  that  certain  persons  therein  named  (Mr. 
IL  Haxfooood  being  one  of  them)  be  elected  trustees  for 
putting  in  execution  the  powers  of  the  several  acts  of 
parliament  relating  to  the  road,  in  the  room  of"  several 
persons  therein  named,  who  were  dead,  or  refused  to 
act.  This  order  was  not  under  the  hands  and  seals  of 
the  trustees,  but  was  signed  by  their  clerk.  The  learned 
Judge  was  of  opinion  that  there  was  no  legal  appoint- 
ment of  Hayjcood  by  this  entry,  and  consequently  that 
the  mortgage-deed  was  not  executed  by  five  trustees,  as 
required  by  the  act ;  and  Campbell  then  contended  that 
the  jury  might  presume  an  appointment  under  seal. 

The 
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The  learned  Judge  thought  that  there  was  no  ground        1838. 
for  making  such  presumption,  and  nonsuited  the  plain- 

Doe  dem. 

tiflf.     A  rule  nisi  having  been  obtained  for  setting  aside      BAooAhtr 

the  nonsuit,  Hares. 


Talfourd  now  shewed  cause.  Hai/wood  was  not  le- 
gally appointed  trustee,  and  if  that  be  so,  then  the 
otlier  trustees  are  not,  by  reason  of  their  having  been 
parties  to  the  mortgage-deed,  estopped  from  insisting 
on  the  illegality  of  their  deed,  for  the  general  prin- 
ciple that  a  party  is  estopped  by  his  own  deed,  does  not 
apply  to  a  case  where  he  is  a  trustee,  acting  not  for  his 
own  benefit,  but  for  that  of  the  public,  Faijtitle  dem. 
Mytton  V.  Gilbert  {a).  Then  if  Haywood  was  not  a 
trustee,  it  follows  that  the  mortgage  was  by  four  instead 
of  five  trustees,  and  consequently  that  it  is  void.  It 
will  be  said  that  evidence  of  Haywood^s  having  acted, 
and  of  the  order  made  for  his  appointment,  was  suf- 
licient,  and  the  3  G.  4.  c.  126.  s.  134.  will  be  relied  on. 
It  enacts,  that  in  all  cases  where  any  action  shall  be 
brought  against  any  trustee  or  trustees  of  a  turnpike 
road,  evidence  of  such  trustee  or  trustees  having  acted 
as  such,  together  with  the  act  of  parliament  by  which 
he  or  they  was  or  were  appointed,  or  the  order  or  a 
copy  of  the  order  for  his  or  their  appointment  or 
election,  ifi  case  he  or  they  was  or  were  appointed  or 
elected  by  the  trustees^  shall  be  sufficient  proof  of  his 
or  their  being  a  trustee  or  trustees.  That  section, 
therefore,  makes  the  order,  or  a  copy  of  the  order, 
evidence  of  a  party's  being  a  trustee,  in  case  he  were 
appointed  or  elected  by  the  other  trustees.     Here  Hay^ 

(a)   'J  r.  B.  160. 

F  f  3  icood 
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183S.        TDOod  never  was  appointed  by  the  trustees,  because  the 

local  act  requires  that  such  appointment,  to  be  Talid, 

Bauoalkt      should  have  been  under  their  hands  and  seals.     That 

Harbs.        provision  not  having  been  complied  with,  the  plaintiff 

is  not  aided  in  this  case  by  the  134th  section  of  the 

general  turnpike  act 

Campbell,  Solicitor-General,  and  Bickards  contra. 
The  manifest  intention  of  the  legislature  was,  that 
wherever  a  trustee  was  appointed  by  surviving  trustees, 
his  having  acted  as  such,  and  the  order  for  his  appoint- 
ment, should  be  sufficient  evidence  of  his  being  a  trustee. 
The  local  act  says  that  the  appointment^  not  the  order 
for  it,  shall  be  under  seal.  The  general  turnpike  act 
SG.  4.  €.126.  s,66.  authorizes  the  surviving  trustees, 
upon  the  death,  bankruptcy,  or  insolvency  of  a  trustee, 
to  elect  and  appoint  another ;  and  that  every  person 
who  shall  be  elected  and  appointed  a  trustee  pursuant 
to  the  directions  of  the  act,  shall  act  with  the  surviv- 
ing trustees  in  execution  thereof  to  all  intents  and  pur- 
poses as  if  he  had  been  therein  named  and  appointed  a 
trustee.  [Talfourd.  The  order  for  the  appointment  of 
Hajfmood  was  made  before  the  6th  q{  August  1822,  when 
that  act  passed.]  Section  4.,  after  recilnng  that  it  is  of 
great  importance  that  one  uniform  system  should  be 
adhered  to  in  the  laws  for  regulating  turnpike  roads 
throughout  the  kingdom,  enacts,  ^  that  all  the  pro- 
visions in  this  act  contained  shall  be  construed  to 
extend  to  all  acts  of  parliament  now  in  force  ofc  which 
shall  hereafter  be  passed  for  making  or  maintaining 
any  turnpike  road."     In  Pritchard  v.  Walker  (a),  which 

(a)  3  Car.  ^  P.  212. 

vfas 
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was  an  action  against  the  trustee  of  a  tarnpike  road,  1833. 
an  order  of  trustees  which  ouirht  to  have  been  siimed  /  ~ 
by  five  being  produced,  the  plaintiff  proposed  to  shew  Baooalst 
that  one  of  the  five  who  signed  the  order  was  not  a  Uakis. 
trustee,  because  he  had  not  qualified  himself  to  act 
by  taking  the  oath  prescribed  by  the  3  G.  4.  c.  1 26. 
5.  62. ;  but  Vaughan  B.  refused  to  receive  such  evi- 
dence. The  134th  section  provides  that  the  modes 
of  proof  there  pointed  out  shall  be  sufficient  in  two 
cases :  the  first  where  the  party  is  named  a  trustee  in 
the  local  act,  and  the  second,  where  he  is  appointed  or 
elected  by  the  other  trustees.  The  words  in  case  he 
or  they  were  appointed  or  elected^  refer  to  an  appoint- 
ment or  election  de  facto,  and  not  to  a  regular  legal 
appointment.  If  that  were  not  so,  the  latter  provision 
would  be  wholly  nugatory,  for  it  would  be  necessary  in 
every  case  to  prove,  besides  the  order,  a  legal  appoint- 
ment But,  secondly,  the  defendants,  who  claim  under 
the  trustees,  are  estopped  by  their  deed  (which  treats 
those  who  executed  as  trustees)  from  saying  that  Hay^ 
vsood  was  not  a  trustee.  Fairtitk  dem.  Mytton  v.  Gf^ 
berUfi)  only  shews  that  trustees  cannot  by  their  acts 
annul  an  act  of  parliament ;  but,  although  the  trustees 
may  say  that  the  act  which  they  had  done  as  trustees 
was  not  authorized  by  the  act  of  parliament,  the  de- 
fendants are  estopped  from  saying  that  those  who  acted 
as  such  were  not  duly  appointed.  Further,  the  fact  of 
Hmfooood  having  acted  as  a  trustee  for  so  many  years 
was  evidence  from  which  the  jury  might  presume,  if 
necessary,  that  an  order  under  seal  had  been  made. 

(a)  2  r.  JR.  169. 

F  f  4  Denman 
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18S3.  Denman  C.  J.     The  rule  for  setting  aside  the  non- 

"  ~  suit  must  be  made  absolute,  and  I  am  happy  that  we 
Baggaley  can  come  to  that  conclusion  on  legal  grounds,  for  it 
Uakes.  would  be  extremely  mischievous  as  affecting  the  value 
of  these  securities  if  an  objection  like  the  present  could 
prevail.  I  think  that,  according  to  the  true  constroctUHi 
of  the  lS4th  section  of  the  general  turnpike  act,  proof 
of  HayaxMxFs  having  acted  as  a  trustee,  and  of  the  order 
made  by  the  other  trustees  for  his  appointment  or 
election,  was  sufficient  evidence  of  his  being  a  trustee  ^ 
and,  consequently,  that  he  was  a  trustee  at  the  time  when 
he  executed  the  mortgage  deed.  The  only  doubt  sug- 
gested arises  upon  the  words  *^  in  case  he  or  they  was 
or  were  appointed  or  elected  by  the  trustees/'  but  I 
think  those  words  may  be  taken  to  refer  to  all  cases 
when  an  order  has  in  fact  been  made  by  the  remaining 
trustees  for  the  appointment  or  election  of  a  new  one. 

LiiTLEDALE  J.  I  am  inclined  to  think  the  trustees, 
acting  in  the  execution  of  a  public  trust  under  an  act  of 
parliament,  are  not  estopped  from  saying  that  this  deed 
is  not  their  own  act  (a).  It  is  unnecessary,  however,  to 
decide  that  point,  because  it  seems  to  me  that  the  134tl) 
section  of  the  general  turnpike  act  puts  an  end  to  the 
case.  One  (|uestion  is,  whether  the  clause  has  a  re- 
trospective effect.  I  think  it  has,  and  that  it  applies  to 
nn  order  or  appointment  made  before  that  act  passed. 
Another  question  is,  whether  it  was  intended  to  apply  to 
all  cases  where  an  order  was  made  by  the  trustees  for 
the  appointment  or  election  of  a  new  trustee,  or  only  to 

(a)  See  The  Stratford  and  Moreton  Railway  Company  ▼.  Strationp. 
2B.  ^  Ad,  5\\.  HUl  T.  The  PropriHors  rfthe  Manchester  Water  Worksp 
Ibid.  544. 

cases 
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cases  where  there  was  an  actual  valid  appointment  of        1833. 
such  trustee*     If  it  applied  to  the  latter  case  only,  it 
would   be  wholly   useless,   because,   after  proving  an      Bagoalkt 
order  made   by   the  trustees  for  an  appomtment,   it       Harki. 
would  also  be  necessary  to  prove  a  regular,  valid  ap^ 
pointment.     I  think  it  is  manifest  that  the  legislature 
intended  to  make  the  order  of  the  trustees  evidence,  and 
consequently  that  the  latter  provision  in  the  134th  sec- 
tion applies  to  all  cases  where  an  order  has  been  made 
by  the  trustees  for  the  appointment  or  election  of  a 
trustee.     Consequently,  evidence  of  Hayaooo^s  having 
acted  as  a  trustee,  and  of  the  order,  or  a  copy  of  the 
order  for  his  appointment,  was  sufficient  proof  of  his 
being  a  trustee. 

Taunton  J.  I  also  think  that  the  rule  should  be 
made  absolute,  and  my  opinion  proceeds  simply  upon 
the  construction  of  the  134th  section  of  the  general 
turnpike  act  I  abstain  from  giving  any  opinion  on  the 
point  of  estoppel,  in  consequence  of  what  fell  from  the 
Court  in  Fairtitle  dem.  Mytton  v.  Gilbert  {a).  I  think 
that  the  1 34th  section  was  intended  to  make  the  differ- 
ent modes  of  proof  there  pointed  out  sufficient  evidence 
of  the  party's  being  a  trustee,  and  to  render  unnecessary 
any  ulterior  enquiry  as  to  his  qualification.  According 
to  the  argument  for  the  defendant,  after  the  proof  stated 
in  the  latter  part  of  that  clause  were  given,  it  would  be 
necessary  to  shew  a  regular  appointment  If  that  were 
so,  the  clause  would  be  a  dead  letter.  The  words  "  in 
case  he  or  they  was  or  were  appointed  or  elected  by  the 
trustees,"  may  be  construed  to  apply  to  a  case  where  there 

(«)  2  r.  li,  ley. 

has 
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1 8S3.        has  been  an  appointment  or  election  de  facto.  Then  Hm^ 

VMXMTi  having  acted  for  nine  years  was  primfi  facie  evi- 

Baocalbt      denoe  of  his  having  been  appointed  a  trustee,  and  the 

Haiibs.       having  been  so  appointed  and  elected  will  satisfy  the 

words  of  the  clause :  and  there  was  sufficient  proof  of 

his  having  been  appointed  de  bcto. 

Patteson  J*  The  words  '*  in  case  he  or  they  was 
or  were  appointed  or  elected  by  the  trustees,''  &PP'y  ^ 
the  case  where  the  party  is  not  named  trustee  in  the  local 
act,  but  appointed  after  the  passing  of  it.  The  order 
for  appointment  is,  in  the  very  clause,  distinguished 
by  the  legislature  from  the  appointment  itself.  If  the 
local  act,  in  this  case,  had  said  that  the  order  for  the 
appointment  of  a  trustee  should  be  under  the  hands  and 
seals  of  five  trustees,  there  would  be  more  weight  in  the 
argument  for  the  defendant. 

t  Denbian  C.  J.    If  the  meaning  of  the  words  were 

that  contended  for  by  the  defendant,  the  proof  of  an 
actual  legal  appointment  could  never  be  dispensed  with. 
The  construction  would  b^  most  rigid,  whereas  I  think 
it  ought  to  be  liberal,  in  order  to  fiirther  the  manifest 
intention  of  the  legislature  to  dispense  with  the  formal 
proof  which  might  otherwise  be  required. 

Rule  absolute. 
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1833. 


Bird  against  Boulter.  Thunday, 

January  17tli. 

A  SSUMPSIT   for  goods  sold  and  delivered,  and  inas^um^tj'^^^ff^^ 

goods  bargained  and  sold.     Plea,  the  general  issae.  Uoncer  against 
At  the  trial  before  UMedale  J.,  at  the  Hertford  Spring  ^,^  ^\n 
assizes  1832,  it  appeared  that  the  goods  in  question  ^^Xookby 
(wheat,  the  property  of  one  Smith)  were  a  lot  sold  at  an  c^CTk^who***''* 
auction,  and  knocked  down  to  the  defendant  by  the  a^jendedthe 

"^  Bale,  and,  as 

plainti£^  who  was  the  auctioneer,  at  a  price  exceeding  each  lot  was 

knocked  down, 

lOA     The  course  pursued  at  this  sale  was,  that  the  named  the  pur- 
parties  as  usual  signified  their  biddings  to  the  auctioneer,  and  on  a  lign 
who  repeated  them  aloud;  and  when  the  hammer  fell,  bimTmade'ir 
one  Pilt^  who  attended  as  the  auctioneer's  clerk,  called  \^^^i^ 
out  the  name  of  the  purchaser,  and,  if  the  partjr  assented,  ''**''»  ^  ■  "*• 
made  an  entry  accordingly  in  the  sale-book*      In  the  ^^^Qgbyan 

•^  °^  —-—!-!-—•  •  agent  lawfuUy 

present  instance,  the  auctioneer  having  named  the  de-  «uthoriied» 

within  sect.  1 7. 

feqdant  as  the  purchaser,  Pitt  said  to  him,  <*  Mr.  Bold"  of  thesututeof 
/«r,  it  is  your  wheat;"  the  defendant  nodded,  and  Pitt  the  clerk  is  not 
made  the  entry  in  his  sight,  he  being  then  within  the  thellucuoneer 
the  distance  of  three  yards.    The  question  was,  whether  ^^/bl^n^** 
a  note  or  memorandum  of  the  barirain  had  been  madeu  71^^  be  per- 

o  ^   fonna,  of  enter- 

pursuant  to  29  Car.  2.  c.  3.  s.  17.,  by  the  party  to  be  wgibcnMies, 

ftc*f  be  11  low 

charged,  or  his  agent  thereunto  lawfully  authorized.    A  pUedlj  antho. 

FISCQ  DT  U10 

verdict  was  taken  for  the  plaintifl^  and  leave  given  to  penons  attend. 

A  1         •  •    i_      •         u  ing  the  tale,  to 

movQ  to  enter  a  nonsuit     A  rule  nisi  having  been  be  Uieir  agent, 
obtained  for  that  purpose,  /<^.vc.  /// 

The  Solicitor-General  (with  whom  was  Whalelejf)  now 
shewed  cause.  It  is  still,  perhaps,  vexata  quasstio, 
whether  sales  by  auction   are   within   the  seventeenth 

section 


BoULTIft. 


444  CASES  IN  HILARY  TERM 

1833.        section  of  the  statute  of  frauds  at  all  (a);  but  it  is  not 
necessary  to  discuss  that  point.     The  objection  taken  on 

agaifui  the  Other  side  was,  that,  under  the  seventeenth  section, 
one  contracting  party  cannot  constitute  the  other  his 
agent,  to  sign  the  memorandum  (which,  it  was  said,  was 
the  effect  of  the  present  transaction);  and  Wright  v. 
Dannah  {b\  and  Farebrother  v.  Simmons  (r),  were  cited. 
In  the  first  of  those  cases,  Lord  Ellenborough  held,  that 
the  agent  who  signed  the  memorandum  must  be  a  third 
person,  and  not  one  of  the  contracting  parties ;  and,  in 
the  other,  Abbott  C.  J.,  referring  to  Wright  v.  Dannah^ 
held,  that  an  auctioneer's  signature  was  not  sufficient^ 
where  he  sued  as  one  of  the  parties  to  the  contract  But 
the  doctrine  of  these  cases  is  not  borne  out  by  the  words 
of  the  statute ;  and,  at  common  law,  there  is  nothing  to 
prevent  one  contracting  party  from  being  the  agent  of 
the  other ;  an  obligor,  for  instance,  from  giving  an  ob- 
ligee a  power  of  attorney  to  execute  a  bond  for  him ; 
a  lessee  from  executing  a  lease,  as  attorney  of  the  lessor ; 
a  party  from  accepting  a  bill  by  procuration,  payable  to 
his  own  order ;  assuming  the  authority  in  each  case  to 
be  complete,  which  would  be  matter  of  evidence.  It 
was  admitted  here,  that  Smithy  the  owner  of  the  goods, 
might  have  maintained  the  action.  But  the  defendant 
is  either  bound  by  the  contract  originally,  or  not  bound : 
if  he  is  bound,  it  does  not  matter  by  whom  the  action  is 
brought,  so  that  it  is  a  party  entitled  to  enforce  the  con- 
tract by  action ;  and  this  was  the  view  taken  by  the 
learned  Judge  at  the  trial.  But  there  is  no  need  to 
contest  the  cases  cited.  Here  the  memorandum  was  not 
signed  by  the  auctioneer,  who  sues,  but  by  another  party, 

(a)  But  see  Kcnworlhy  x,  Schofield,  2  B.  ^  C.  945. 

(6)  2  Cnmpb,  20c,  (c)  J  M.  4-  ^.  33r^. 

PiUy 
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Pitt^  who  signed  the  contract  by  the  defendant's  im-        1838. 
mediate  authority.   .  If  it  is  rightly  held,  that  a  contract-        ~ 
ing  party  cannot  be  the  agent  to  sign  under  section  17*»        against 

Boulter. 

that  restriction  will  surely  not  be  extended  to  his  clerk. 
The  Court  here  called  upon 

Ludlow  Serjt.  and  Justice^  contra.  To  decide  in 
favour  of  the  plaintiff,  the  Court  must  over-rule  Fare-- 
brother  v.  Simmons  (a).  It  is  not  disputed,  that,  if  Smith 
had  sued,  an  entry  by  the  auctioneer  would  have  been 
a  sufficient  memorandum  to  bind  the  purchaser ;  so  also 
would  an  entry  by  his  clerk.  In  Henderson  v.  Borne" 
wall  (&),  HuUock  B.  observed,  that  ^^  an  auctioneer's 
clerk,  who  writes  down  the  name  of  the  buyer  in  hb 
presence,  is  the  agent  of  both  parties."  But  then, 
whether  the  auctioneer  or  the  clerk  sign,  the  same 
objection  arises,  that  the  memorandum  is  signed  by  one 
of  the  contracting  parties,  who  is  plaintiff  in  the  suit; 
for  the  clerk's  signature  is  that  of  his  master.  [Little^ 
dale  J.  Then  you  would  say,  that  an  auctioneer  can, 
in  no  case,  bring  an  action  like  this  in  his  own  name.] 
He  is  not  obliged  to  sue;  the  vendor  may.  If  the 
auctioneer  makes  himself  the  plaintiff,  he  must  take  the 
consequent  disadvantages.  [Taunton  J.  May  not  the 
vendor  have  two  agents ;  one  to  extol  the  commodity, 
the  other  to  do  the  mechanical  work  of  making  the 
memorandum  in  the  sale-book?]  The  latter  is  an 
essential  part  of  the  auctioneer's  duty;  the  clerk,  in 
doing  it,  represents  him;  and  it  was  proved  in  this 
case,  that  Pitt  was  the  clerk  and  servant  of  Bird.  His 
receipt  for  money  would  have  been  that  of  Bird^  and 

(a)  5  B,  ij  A.  333.  {b)  I  V.  i  J.  389. 
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18  S3.  would  have  charged  Bird  and  not  Pitt  himself,  Edden  v. 
Read  {a).     The  auctioneer,  in  this  case,  on  knocking 

ngnhui  down  the  lot,  says,  ^^  It  is  Mr.  BauUer^s^  (the  defendant) ; 
and  the  clerk  writes;  that  is,  in  effect,  that  the  auc- 
tioneer writes  by  the  hand  of  hb  clerk.  If  not,  where 
is  the  memorandum  by  an  agent  lawfidbf  authorized  f 
for  there  was  no  attempt  at  the  trial  to  establbh  a  dis- 
tinct agency  in  the  clerk.  And  if  the  signature  is  to  be 
made  available  as  that  of  the  anctioiieer  given  by  the 
hand  of  his  clerk,  Wright  v.  Darmah  (&}  and  Far^roAer 
V.  Simmons  {c)  apply*  [Patteson  J.  In  Blore  v.  Sutton  {d) 
the  signature  of  an  agent's  derk  acting  for  and  under 
the  direction  of  the  agent,  in  a  case  within  sect.  4.  of 
the  statute,  was  held  not  to  be  a  memorandum  by  the 
authorized  agent  of  the  principal.]  The  dictum  of 
HuUock  B.  in  Henderson  v.  Bamea)aH{e)  contradicts 
this.  \Patteson  J.  That  was  not  called  for  by  the  case 
before  the  Court]  In  a  sale  by  auction  the  knocking 
down  constitutes  the  contract ;  the  entry  is  a  requisite 
superadded  by  the  statute,  but  it  is  not  a  distinct  trans- 
action. iLittleddleJ.  May  it  not  be  said  that  the  clerk 
is  constituted  a  deputy  by  all  the  room  ?]  He  goes  to 
the  sale  in  a  definite  character,  hired  to  act  for  a  par^ 
ticular  master ;  he  could  not  sue  any  other  person  for 
work  and  labour;  and  the  auctioneer  might  sue  for 
labour  done  by  his  clerk.  The  clerk  acts  as  a  mere 
automaton  under  the  direction  of  the  auctioneer. 

Denman  C.  J.     I  think  thb  case  is  distinguishable 

from    Wright  v.  Dannah{g)  and  Farebrother  v.  Sim" 

f 

(a)  3  Camp.  339.  (6)  S  Camp.  203.  (c)  S  B.  i  J.  333. 

(d)  3  Mer.  237.     Sec  Coles  t.  Trteothick,  9  Vet.  jun.  235. 
(tf)  \Y.iJ.  389.  {g)  2  Camp.  203. 
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nions{a);  and  it  appears  tome  that  the  clerk  was  not        18SS. 

acting  merely  as  an  automaton,  but  as  a  person  known 

to  all  engaged  in  the  sale,  and  employed  by  any  who        agattut 

told  him  to  put  down  his  name.     Without,  therefore^ 

interfering  with  the  cases  that  have  been  cited,  I  think 

this  rule  must  be  discharged. 

LiTTLEDALE  J.  With  rcspect  to  the  cases  relied 
upon  in  support  of  the  rule,  there  is  certainly  a  difficulty 
in  saying  that  a  purchaser  shall  be  bound  by  a  contract 
OT  not,  as  the  action  is  brought  by  one  party  or  another. 
It  is,  indeed,  irregular  that  the  real  buyer  or  real  seller 
should  make  the  other  party  his  agent  to  sign  a  memo- 
randum under  the  statute;  but  wbeo  that  it  dtaoe 
through  a  third  person  the  objectioa  is  removed.  An 
auctioneer  is  enabled  by  law  to  sue  the  purchaser,  buty 
according  to  the  rule  insisted  upon  for  the  defendant,  an 
action  of  this  kind  could  not  be  maintained  by  the 
auctioneer.  I  think  that  a  clerk  employed  as  PUt  was 
in  this  case,  must,  in  an  action  brought  by  the  auctioneert 
be  considered  as  his  agent  for  the  purpose  of  taking 
down  the  names,  and  also  as  the  agent  of  the  several 
persons  in  the  room  for  the  same  purpose,  and  to  pre- 
vent the  necessity  of  each  purchaser  coming  to  the  table 
to  make  the  entry  for  himself. 

Taunton  J.  I  very  much  agree  with  my  Brother 
Ldttledale  as  to  the  difficult  in  Farebrciher  v.  Sim^ 
m(ms{a).  But  there  is  no  necessity  to  overrule  that 
case.  The  Chief  Justice  there  says,  in  the  close  of  his 
judgment,  ^^  Wright  v.  Dannah  fortifies  the  conclusion 
at  which  I  have  arrived,  viz.  that  the  agent  contem* 

(a)  5B.^A.  833. 
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188S*        plated  b;  the  legislaturei  who  is  to  bind  a  defendant  by 
~  his  signature,  roust  be  some  third  person,  and  not  the 

ofo*^  other  contracting  party  on  the  record."  It  is  a  sufficient 
distinction  between  that  case  and  this»  that  in  the  former 
the  auctioneer,  whose  signature  was  relied  upon,  was 
the  party  suing ;  here  the  signature  is  by  a  third  person. 
I  would,  however,  go  farther  than  this.  Under  the 
circumstances,  I  think  Pitt  may  be  considered  to  have 
been  the  agent  of  the  vendor.  It  is  not  necessary  to 
suppose  that  the  vendor  rested  a  particular  confidence 
in  the  auctioneer  for  the  purpose  of  putting  down  the 
names  in  the  sale-book.  He  may  be  taken  to  have 
constituted  that  person  his  agent  for  the  making  of 
such  entries,  whom  the  auctioneer  might  choose  to 
appoint.  If  so,  Pitt  was  agent  for  the  vendor,  and 
also  for  the  persons  in  the  room  who  saw  him  acting  as 
he  did  under  the  auctioneer,  and  by  their  acquiesc^ice 
constituted  him  their  agent  for  the  business  which  they 
saw  him  performing.  At  all  events  he  is  a  third  person, 
and  not  a  contracting  party  on  the  record. 

Patteson  J.  It  is  not  necessary  here  to  overrule 
Farebrother  v.  Simmons  (a).  It  may  be  correct  to  say, 
as  there  laid  down,  that  the  signature  must  be  by  a 
third  person,  and  not  by  a  contracting  party  on  the 
record.  Here  it  was  so.  According  to  the  evidence, 
Pitt  was  seen  by  all  the  parties  at  the  sale  making  the 
entries  in  the  sale-book ;  it  was  inconvenient  that  each 
purchaser  should  come  to  the  table  for  that  purpose, 
and,  by  nodding  as  the  names  were  called,  they  autho- 
rized him  to  act  as  he  did. 

Rule  discharged. 

(a;   5  p.  .J-  ^.  533. 
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DECLARATION  stated  that  the  plaintiff  complained  DcNclantion    j^  2,  jf^^, 
("  in  a  pleft  of  " 

of  the  defendant  being  in  the  custody,  &c.  of  a  plea  trespass  on 

the  case  ") 

of  trespass  on  the  case ;  it  then  alleged  that  the  plain*  stated  Uiat  the 

tiff  had  not  ever  been  guilty,  or  until,  &c,  been  sus-  tending  "to  *°" 

pected,  of  felony,  or  of  having  stolen  goods  concealed  '"^JnUff  hi  his 

upon  his  premises,  by  means  whereof  he  had  deservedly  8^  "*"*' 

'  *  "^  "^    and  to  cause 

obtained  the  good  opinion,  &c.  and  was  acquiring  great  ^^  dwelling- 
profits  in  his  trade  of  a  butcher,  yet  the  defendant  con*  searched  for 

stolen  goods* 

triving  and  maliciously  intending  to  injure  the  plaintiff  and  to  procure 
m  his  good  name,  &c.  and  to  cause  his  dwelling-nouSie  prisoned,  went 
to  be  searched  for  stolen  goods,  and  also  to  cause  him  and  i^Ueiy^^ 
to  be  imprisoned  and  detained  in  prison  for  a  long  time,  ^'^j^il^oyi 
and  to  oppress  and  ruin  him  in  his  business  and  other-  P"**W«  cause, 

'■  '■  charged  that 

wise,  theretofore,  to  wit  on  the  Sd  of  May  1832,  at,  ceruin  specified 

goods  of  de- 

&c.  went  and  appeared  before  one  C  G.  M.,  a  justice  of  fendant  had 

been  feloniously 

peace  for  the  county  of  Leicester^  and  falsely  and  mali-  stolen,  and  that 

,  1-1  11  t    t  1  ho  suspected 

ciously,  and  without  any  reasonable  or  probable  cause  that  the  said 
whatsoever,  charged  and  alleged  that  certain  cart-wheels,  ^„c^i^7n 
the  property  of  the  defendant,  had  by  some  person  or  d^JJ-*'"^^* 
persons  unknown  been  feloniously  stolen,  and  that  he,  the  *>o"«;  »«* 

*  "  upon  such 

change  the  de* 
fendant  procured  the  justice  to  grant  a  warrant,  authorising  a  constable,  with  necessary 
assistance,  to  enter  the  plaintiff*s  house  to  search  for  the  mid  goods ;  and  the  defendant, 
with  other  persons,  caused  and  procured  the  dwelling-house  of  the  plaintiff* to  be  searched 
and  rummaged  for  the  inid  goods  by  such  persons,  and  the  door  of  such  house  and  a  pantry 
there  to  be  broken  to  pieces,  and  the  plaintiff  and  his  family  to  be  disturbed  in  possession, 
and  his  goods  to  be  carried  away.  The  general  conclusion  was,  that  by  means  of  the 
premises,  the  plaintiff  was  injured  in  his  good  name  and  trade,  put  to  ezpence,  and  hindered 
in  his  business.     A  count  in  trover  was  added : 

Held,  on  general  demurrer,  by  Taunton  and  Patleson  Js.,  LUtUdaldJ,  dissentiente,  that 
the  acts  of  violence  alleged  to  have  been  committed  in  the  houses  appeared  suflBciently 
by  the  declaration  to  have  been  acu  done  in  pursuance  of  the  warrant,  and  in  consequence 
of  the  charge  made  by  the  defendant,  and  that  they  were  stated  as  mere  matter  of  aggrava- 
tion ;  and  consequently  that  the  whole  count  containing  this  statement  was  in  case. 

Vol.  IV.  G  g  defendant. 
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18SS.       defendant,  had  probable  cause  to  suspect,  and  did  sus- 
"^"^       pect,  that  the  said  goods  were  concealed  in  the  dwelling- 

HlVSWORTH  ^       ^ 

against  house  of  the  plaintiff,  and  upon  such  charge  the  defendant 
then  and  there  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  said  justice  to  make  and  grant  his  warrant 
under  his  hand  and  seal,  thereby  authorizing  and  re- 
quiring a  certain  constable,  to  whom  the  warrant  was 
directed,  with  necessary  assistance,  to  enter  in  the  day 
time  into  the  said  dwelling-house  of  the  plaintiff,  there 
to  search  for  the  said  goods,  and  if  the  same  should  be 
found  on  such  search,  to  bring  them,  and  also  the  body 
of  the  plaintiff,  before  the  said  C  G.  M,  &c. ;  and 
the  said  defendant,  with  other  persons,  then  and  there 
falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and  procured  the 
dwelling-house  of  the  plaintiff  to  be  searched  and  rum- 
maged for  the  said  goods  by  the  said  defendant  (a)  and 
the  said  other  persons,  and  the  door  of  the  said  dwelling- 
house,  of  great  value,  to  wit,  &c.  to  be  with  force  and 
arms,  &c.  broken  to  pieces,  damaged,  and  spoiled,  and 
also  a  certain  pantry  of  and  belonging  to  the  said 
dwelling-house,  of  great  value,  to  wit,  &c.  to  be  de- 
molished and  broken ;  and  also  then  and  there  caused 
and  procured  the  plaintiff  and  his  family  to  be  gready 
disturbed  and  disquieted  in  the  possession  of  his  said 
dwelling-house,  and  divers  goods  and  chattels,  to  wit, 
certain  cart  wheels,  of  the  plaintiff,  of  the  value,  &c.,  to 
be  taken  and  carried  away  therefrom;  and  the  said 
defendant  further  contriving,  &c.,  on  the  5th  of  May 
1832,  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  procured  the  said  warrant  to  be 

(a)  So  in  the  declantion  :  see  p.  459.  post. 
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indorsed  by  6.  B.  H.,  a  justice  of  the  borough  o{  Lei-       )S3S. 
cester,  and  thereby  caused  and  procured  the  said  G.  B.       

HiNSWORTH 

H.  to  authorize  the  execution  of  the  warrant  in  the  jgahut 
said  borough,  and  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  caused 
and  procured  the  plaintiff*  to  be  arrested  and  kept  in 
custody,  and  to  be  afterwards  carried  and  conveyed  in 
custody  before  two  justices  of  the  borough,  to  be  ex- 
amined touching  the  said  supposed  crime;  whereas,  in 
truth  and  in  fact,  there  were  no  stolen  goods  what- 
soever in  or  upon  the  said  premises  of  the  plaintiff^,  nor 
was  the  plaintiff*  guilty  of  any  such  supposed  offence ; 
and  the  said  last-mentioned  justices,  having  heard  and 
considered  all  that  the  defendant  could  say  against  the 
plaintiff^  touching  the  said  supposed  off*ence,  adjudged 
that  the  plaintiff*  was  not  guilty  thereof,  and  caused  him 
to  be  acquitted  and  discharged  of  the  same,  and  the 
defendant  had  not  further  prosecuted  his  said  complaint, 
but  had  abandoned  the  same,  and  the  said  prosecution 
was  wholly  determined.  There  were  other  counts  not 
materially  varying  from  the  first,  and  there  was  the 
following  general  conclusion  :  —  **  By  means  of  which 
said  several  premises  the  plaintiff*  hath  been  and  is 
greatly  injured  in  his  said  credit  and  reputation,  and 
brought  into  public  scandal,  &c.,  with  and  amongst  all 
his  neighbours  and  other  good  and  worthy  subjects  of 
this  kingdom,  and  divers  of  those  neighbours  and  sub- 
jects to  whom  his  innocence  in  the  premises  was  un- 
known, have,  on  occasion  of  the  premises,  suspected 
and  believed  that  he  has  been  and  is  guilty  of  felony, 
and  of  having  had  stolen  goods  concealed  on  his  pre- 
mises, and  also  the  plaintiff*  has  by  means  of  the  premises, 
8uff*ered  great  anxiety  and  pain  of  body  and  mind,  and 

G  g  2  has 
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183S.       has  laid  out  100/.  in  defending  himself  in  the  premises, 
^  and  in  the  manifestation  of  his  innocence,  and  has  been 

agahut  hindered  from  following  his  lawful  business  for  the 
space  of  two  days,  and  has  been  injured  in  his  trade  and 
otherwise."  There  was  also  a  count  in  trover.  To  this 
declaration  the  defendant  demurred  generally. 

WhUe  in  support  of  the  demurrer.  The  allegations 
in  the  first  count  of  the  declaration,  that  the  defend- 
ant caused  and  procured  the  dwelling-house  of  the 
plaintiff  to  be  seaiphed,  the  door  to  be  broken,  &c,  and 
a  pantry  to  be  demolished,  and  the  plaintiff  to  be  dis- 
turbed and  disquieted  in  his  possession,  and  the  goods 
and  chattels  of  the  plaintiff  to  be  taken  and  carried  away, 
and  that  he  caused  the  plaintiff  to  be  arrested  and  kept 
in  custody,  are  substantive  charges  of  direct  and  imme- 
diate acts  of  trespass  committed  by  the  defendant :  they 
are  improperly  joined  with  the  rest  of  the  first  count, 
which  is  in  case,  and  with  the  count  in  trover.  Trespass 
and  case  cannot  be  joined.  The  distinction  between  case 
for  a  malicious  prosecution,  and  trespass  for  false  im- 
prisonment, is  pointed  out  by  Lord  Mansfield  and  Lord 
Loii^hborcugh  in  Johnstone  v.  Sutton  (a),  and  Ashhurst  and 
BuUer  Js.  in  Morgan  v.  Hughes  (b).  The  declaration 
here  does  not  allege  that  when  the  defendant  caused  the 
plaintiff's  dwelling-house  to  be  entered  and  searched,  the 
parties  entering  and  searching  acted  under  or  in  obe- 
dience to  the  warrant  The  several  acts  there  charged, 
are  wholly  unconnected  with  the  preceding  matter.  It 
is  not  even  alleged  that  the  constable  was  present,  or 
that  the  acts  were  done  in  his  aid.     That  being  so,  the 

(a)  1  r.  R.  544.  (6)  2  T.  R.  231. 

injuries 


FowxzSi 


IN  THE  Third  Year  of  WILLIAM  IV.  453 

injuries  alleged  to  have  been  committed  after  the  appli-        1833. 
cation  for  a  warrant,  are  manifestly  trespasses.     Brace^       """"" 

HmSWORTH 

girdle  v.  Orfbrd  {a)  shews,  that  trespass  for  breaking  and  o^amtt 
entering  the  plaintiff's  dwelling-house,  may  be  well  laid 
to  have  been  done  under  a  false  charge  and  assertion 
that  the  plaintiff  had  stolen  property  in  her  houses  per 
quod  she  was  injured  in  her  credit,  &c. ;  for  then  the  false 
charge  is  laid  only  as  matter  of  aggravation ;  and  the  jury 
may  give  damages  for  the  trespass  as  aggravated  by  such 
false  charge.  {Patteson  J.  There  is  a  word  of  reference 
here  to  connect  the  acts  done  on  the  plaintiff's  premises 
with  the  previous  matter.  It  is  alleged  that  the  defend- 
ant caused  the  house  to  be  rummaged  for  the  said  goods.] 
The  parties  may  have  searched  the  house  for  the  said 
goods,  but  unless  that  was  done  in  obedience  to  the 
warrant,  or  the  persons  making  the  search  were  acting 
in  aid  of  the  constable,  it  was  a  trespass.  And  assum- 
ing that  they  acted  under  the  warrant,  they  would  not 
be  thereby  justified  in  demolishing  the  door  and  pantry, 
FlevDSter  v.  Royle  {b)  shews  that  a  party  who  procures 
another  to  be  imprisoned  is  a  trespasser.  The  defend- 
ant here  is  charged  with  being  a  trespasser,  when  it  is 
stated  that  he  procured  the  plaintiff's  house  to  be 
searched. 

IL  V.  Richards^  contri.  Trespass  and  case  undoubt- 
edly cannot  be  joined;  but  the  first  count  is  framed 
entirely  in  case.  That  appears  from  the  formal  com- 
mencement, from  the  inducement  to  that  count,  which  is 
founded  on  a  supposed  injury  to  the  plaintiff's  credit  and 
reputation,  and  from  the  conclusion,  in  which  the  damages 
are  claimed  for  the  same  injury.     The  breaking  and 

(rt)  2  M,  i  S.  77.  (6)   1  Campb.  187. 
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1833.  rummagiDg  the  plaintiflfs  dwelling-house  for  the  said 
— """  goods,  must,  by  necessary  implication,  be  taken  to  have 
gainst  been  done  by  virtue  of  the  warrant,  which  is  alleged  to 
have  been  granted  on  the  charge  made  by  the  defendant; 
and,  if  so,  the  plUntiff  could  only  have  declared  in  case 
for  the  injuries  committed  in  his  dwelling-house,  and  for 
the  arrest,  because  they  were  the  consequences  of  that 
&Ise  and  malicious  charge.  Perhaps  some  of  the  matters 
stated  might,  per  se,  have  been  laid  in  trespass,  but 
they  are  stated  here  only  as  matter  of  aggravation.  In 
Elsee  V.  Smith  (a)  (in  Error),  the  declaration  stated,  that 
the  defendant  below  went  before  a  justice,  and  complained 
that  he  had  reason  to  suspect  that  several  trees  had  been 
stolen,  and  were  carried  to  the  premises  of  Smithy  and 
there  concealed,  and  prayed  a  search-warrant,  and  caused 
and  procured  the  justice  to  grant  such  warrant;  and  that 
by  virtue  and  under  colour  of  such  warrant,  the  defend- 
ant proceeded  with  a  constable  to  a  place  near  the  pre- 
mises of  Smithf  and  falsely  and  maliciously,  and  without 
probable  cause,  pointed  out  certain  pieces  of  wood  near 
the  said  premises,  as  oak  timber  suspected  to  be  feloni- 
ously stolen ;  and  under  colour  and  pretence  of  the  war- 
rant, caused  the  wood  to  be  seized  without  any  reasonable 
or  probable  cause,  and  caused  the  plaintiff  to  be  arrested. 
Error  was  assigned,  that  the  remedy  was  trespass  and 
not  case.  But  the  Court  held,  that  the  matter  charged 
was  properly  the  subject  of  an  action  on  the  case,  because, 
looking  to  the  whole  declaration,  the  inducement  and 
the  matters  charged  in  the  conclusion,  it  was  manifest  that 
the  plaintiff  sought  to  recover  damages  for  the  injury 
done  to  his  reputation,  and  not  merely  for  the  taking  of 
his  goods.     So,  here,  looking  to  the  whole  declaration, 

(a)  2  cutty  s  Bejt.  304. 

and 
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and  not  to  particular  parts  only,  it  is  manifest  that  the  18S3. 
plaintiff  seeks  to  recover  damages  principally  for  the 
injury  to  his  character  in  consequence  of  the  false  and  againtt 
malicious  charge;  and  not  for  the  violence  committed  in 
his  house,  and  the  imprisonment.  It  is  alleged  here, 
that  the  defendant  procured  the  house  to  be  searched 
for  the  said  goods ;  that  must  mean  the  goods  suspected 
to  have  been  stolen,  and  which  were  included  in  the 
warrant  obtained  on  the  charge  made  by  the  defend- 
ant Bracegirdle  v.  Or/brd(a)  is  the  reverse  of  this  case; 
there,  the  trespass  was  laid  as  the  substantive  cause  of 
action;  and  the  false  charge,  that  the  plaintiff  had  stolen 
property  in  his  house,  as  matter  of  aggravation  only. 
Here,  the  false  and  malicious  charge  is  the  cause  of  the 
action;  and  the  trespass  is  laid  as  matter  of  aggravation. 
A  man  may  sue  alone  for  trespass  in  breaking  his  house 
and  assaulting  his  wife,  the  assault  being  laid  merely  as 
aggravation,  Dix  v.  Brookes  [b).  Assuming  that  the 
breaking  and  rummaging  the  plaintiff's  dwelling-house, 
taken  per  se,  was  the  subject  of  an  action  of  trespass, 
the  plaintiff  may  waive  the  trespass  and  bring  case  for 
the  consequential  injury  to  his  reputation,  Branscomb  v. 
Bridges  (c),  Pitts  v.  Gaince  (rf),  Burchell  v.  Homsby  {e\ 
Hall  V.  Pickard  {g).  [  Taunton  J.  You  r  argument  would 
go  this  length,  that  if  a  man  be  assaulted  he  may  waive 
the  trespass  and  bring  case ;  and  then  if  he  obtain  one 
shilling  damages,  he  will  be  entitled  to  costs.]  The  true 
distinction  is,  that  if  there  be  no  ground  of  action  ex- 
cept the  trespass,  case  will  not  lie ;  but  where  an  actual 
damage  has  been  sustained  in  consequence,  the  trespass 

(a)  2M.  ^  S,  77.  (6)  1  Slrtu  61. 

(c)  1  A  4  C*  145.  {d)  I  Salk.  10. 

{e)  1  Campb,  3G0.  fe)  S  Campb.  187.  * 

G  g  4  may 
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1833.        may  be  waived  and  case  brought     That  seems  to  have 
,  been  the  opinion  of  Hctroyd  J.  in   Moreton  v.  Har^ 

HllCBWORTH 

nffiinst  dem  (a).  Where  a  wrongful  taking  of  goods  is  a  tres- 
pass, as  well  as  a  conversion,  the  owner  of  the  goods 
may  waive  the  trespass  and  bring  trover.  Here  it  ap- 
pears from  the  whole  of  the  count,  the  commenceihent, 
the  inducement,  and  the  conclusion,  that  certain  damages 
had  arisen  to  the  plaintiff  by  all  the  acts  mentioned  in 
the  declaration :  and  that  the  obtaining  of  the  warrant 
was  the  original  act  from  which  all  those  damages  arose. 
The  injury  then,  which  is  the  consequence  of  that  act 
is  the  subject  of  an  action  on  the  case.  Besides,  the 
allied  irregularity  in  this  count  is  no  ground  of  general 
demurrer  to  the  whole  declaration,  Judin  v.  Samuel  {b) : 
the  objection,  being  to  the  particular  count,  should 
have  been  taken  advantage  of  by  special  demurrer  to 
that  count,  as  in  Orton  v.  Butier  {c). 

Whitej  in  reply.  Misjoinder  of  counts,  where  it  is 
apparent,  is  a  ground  of  general  demurrer  to  the  de- 
claration. Brigden  v.  Parkes  {d)^  Ashby  v.  Ashby  (e).  In 
Samuel  v.  Judin^  in  Error  (g),  where  there  was  such  a 
demurrer  to  the  whole  declaration.  Lord  Ellenborough 
said  that  the  pleadings  and  judgment  were  right,  *^  unless 
it  could  be  shewn  that  the  two  last  counts  xtere  laid  in 
assumpsit^  so  that  they  could  not  be  joined  with  the  first 
count  in  trover."  Here  the  first  count  is  shewn  to  be  in 
trespass,  while  another  is  in  case.  It  is  not  generally  true 
that  where  the  substantive  cause  of  action  is  a  trespass, 
and  there  is  a  consequent  damage  ensuing  from  it,  a  party 

(a)  4  p.  4*  C  223.  (6)  1  iST.  22.  43. 

(c)  5B.^A,  652.  (rf;  2  A  4-  P.  424. 

(e)  TB.^C.  444.  (g)  6  East,  553, 

may 
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may  waive  trespass  and  bring  case.    Trover  is  main-        1833. 
tainable  for  a  wrongful  taking  of  goods,  because  that  is       ~~" 

HlNSWORTH 

a  conversion  as  well  as  a  trespass.  But  assuming  that  jngaintt 
the  party  might  waive  the  trespass,  and  bring  case  for 
the  consequential  injury,  he  must  frame  his  declaration 
so  as  to  make  the  consequential  injury  the  gist  of  the 
action,  and  state  the  trespass  as  mere  matter  of  aggra- 
vation. Here  the  plaintiif  has  not  done  so,  because  the 
trespasses  are  wholly  unconnected  with  the  malicious 
charge  made  before  the  magistrate,  which  would  be  the 
proper  subject  of  an  action  on  the  case.  In  Elsee  v. 
Smith  {a)  every  thing  that  would  otherwise  have  been 
trespass,  was  alleged  to  have  been  done  under  colour 
and  pretence  of  the  warrant. 

LiTTLEDALE  J.  (6).  I  am  rather  disposed  to  think  that 
this  demurrer  is  well  founded,  because  the  injuries  stated 
to  have  been  committed  in  the  plaintiff's  dwelling-house 
are  not  sufficiently  alleged  to  have  been  done  under  or 
in  obedience  to  the  warrant,  or  in  aid  of  the  constable. 
If  the  declaration  had  stated  that  the  constable  entered, 
and  that  the  defendant  and  others  in  his  aid  did  the 
several  acts,  it  might  have  been  sufficient.  It  is  argued 
that  the  averment  of  the  defendant  having  caused  the 
house  of  the  plaintiff  to  be  rummaged  for  the  said  goods, 
sufficiently  connects  the  acts  alleged  to  have  been  done  in 
the  plaintiff's  dwelling-house  with  the  previous  matter. 
I  think  it  does  not,  because  it  is  consistent  with  every 
thing  alleged  in  the  count  that  the  defendant  may  have 
gone  for  the  warrant,  and  may  afterwards  have  entered 
the  house  with  his  own  friends,  but  without  any  constable, 
and  done  the  acts  alleged ;  or  if  he  caused  the  acts  to  be 

(a)  2  ChUt^'t  Rep.  304. 

(6)  Denman  C.  J.  was  absent  in  consequence  of  a  domestic  affliction. 

done. 
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18S8.        done,  it  is  the  same  (in  legal  effect)  as  if  be  did  them 
„  himseir.  The  same  observation  applies  to  the  allegations 

^^^  respecting  the  arrest.  And  if,  as  I  think,  it  does  not 
sufficiently  appear  from  the  declaration,  that  the  acts 
alleged  to  have  been  done  in  the  plaintiff's  house  were 
done  in  execution  of  the  warrant,  it  follows  that  they 
were  the  subject  of  an  action  of  trespass.  I  do  not  ac- 
cede  to  the  general  position,  'that  whenever  there  is  a 
trespass,  and  also  a  consequential  daitiage,  the  plaintiff 
may,  at  his  election,  waive  the  trespass  and  sue  in  case. 
If  that  were  so,  whenever  there  is  an  assault  and  a  con- 
sequent injury,  the  party  might  adopt  this  •ourse,  and 
soentide  himself  to  costs  if  he  recovered  only  one  shil* 
ling  damages  (a).     But  here,  at  all  events,  there  is  no 


cause  of  action  independent  of  the  proceedings  sub- 
sequent to  obtaining  the  warrant;  the  mere  complaint 
before  the  magistrate,  as  here  alleged,  would  not  be 
sufficient;  and  the  subsequent  proceedings,  not  being 
connected  with  the  warrant,  are  the  subject  of  an  action 
of  trespass,  not  case.  There  can  be  no  doubt  that 
misjoinder  of  action  is  a  good  ground  of  general  de- 
murrer. 

Taunton  J.  I  have  entertained  some  doubt  during 
the  argument,  but  on  the  whole  I  think  that  the  allega- 
tions as  to  causing  the  plairUiff^s  house  to  be  searched 
and  rummaged  for  the  said  goods,  breaking  the  door 
and  panirj/y  &c  though  sounding  in  trespass,  may,  by 
reason  of  the  words  upon  such  charge,  which  occur  a 
few  lines  before,  be  considered  as  importing  that  the 
acts  alleged  to  have  been  done,  were  done  in  pursuance 
of  the  warrant  previously  stated  to  have  issued  at  the 

(a)  See  2  Ftn.  jfbr.  Actions,  Af.  c,  6.     Jiourden  ▼.  AUoway,  1 1  Mod, 
18a 

instance 
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instance  of  the  defendant ;  and,  then,  the  whole  cause        18SS. 
of  action  set  forth  in  the  first  count  is  in  case.    The 

HlCMgWORTH 

count  alleges  ^^  that  the  defendant  went  before  a  justice,        agamtt 

FowKit. 

and,  without  any  reasonable  or  probable  cause,  charged 
that  he  suspected  that  goods  feloniously  stolen  were  v^-^'*-*'  -  a/.?«/ 
concealed  in  the  plaintiff's  house,  and,  upon  such  charge^ 
caused  the  justice  to  grant  a  warrant"  Now  it  can  not 
be  denied  that,  so  far^  the  count  is  properly  framed  in 
case.  Then,  after  setting  out  the  warrant,  it  proceeds  in 
continuation  of  the  same  sentence  thus :— *<  And  the  de- 
fendant maliciously,  &c.  caused  the  plaintiff's  dwelling* 
house  to  be  searched  and  rummaged  for  the  said  goods 
by  the-defendant"  (probably  a  mistake  for  constable) 
- "  and  the  said  other  persons."  The  words  "  ma/i- 
cioudy  and  without  probable  cause,**  are  improperly  in- 
troduced here,  and  may  be  rejected.  The  words  said 
goods  clearly  import  the  goods  mentioned  in  the  war«- 
rant,  and  I  consider  the  words  upon  such  charge  to 
apply  to  this  latter  part  of  the  sentence,  which  is  to  be 
read  as  if  they  were  repeated  in  it.  If  the  searching  and 
rummaging  for  the  said  goods,  breaking  the  door  and 
pantry,  &c.  were  acts  bona  fide  done  in  the  course  of 
executing  the  warrant,  they  clearly  are  not  the  subject 
of  an  action  of  trespass.  Proof  that  the  parties  did  those 
acts  in  execution  of  the  warrant,  bon&  fide  believing 
them  necessary  for  that  purpose,  would  be  an  answer  to 
such  an  action.  Those  acts,  however,  may  be  properly 
laid  as  matter  of  aggravation  in  an  action  on  the  case 
for  maliciously  and  without  probable  cause  procuring 
the  warrant  to  be  granted.  The  same  observation  ap* 
plies  to  the  arrest.  The  count  alleges  that  the  defend- 
ant caused  the  warrant  to  be  indorsed  by  a  borough 
magistrate,  so  as  to  authorize  its  execution  within  the 
borough  of  Leicester,  and  caused  the  plaintiff  to  be 

arrested 
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1888.        arrested  there.     Putting  all  the  allegations  together,  I 
consider  the  words  "  upon  such  charge^^  as  applying  not 

HmtwoRT  ... 

ojgtinu  only  to  the  defendant's  causing  a  justice  to  grant  a  war- 
rant, but  to  his  causing  the  plaintiff's  dwelling-house  to 
be  searched  and  rummaged  for  the  said  goods,  and  also 
to  what  followed.  The  count  gives  the  history  of  the 
proceedings  which  took  place  upon  the  defendant's  ap- 
plication for  a  warrant,  and  I  think  it  no  overstrained 
construction  to  say,  that  every  thing  stated  after  the 
words  *^  upon  such  charge,"  may  be  taken  to  have  been 
done  in  pursuance  of  the  charge.  It  is  also  material 
that  the  plaintiff,  by  the  general  conclusion  of  the  count, 
claims  damages  not  merely  in  respect  of  the  improper 
violence  committed  in  his  house,  but  of  the  injury  done 
to  his  reputation.  This  is  the  opinion  which  I  have 
formed  upon  hearing  the  argument,  but  I  give  it  with 
diffidence,  after  the  doubts  expressed  by  my  brother 
UiHedale.  It  is  perfectly  clear  that  a  misjoinder  may 
be  taken  advantage  of,  either  on  error  or  in  arrest  of 
judgment,  and,  a  fortiori,  on  general  demurrer.  I  do  not 
agree  to  the  general  position  stated  in  argument,  that 
wherever  there  is  a  substantive  trespass,  and  also  a  con- 
sequential injury  arising  from  it,  the  party  may  waive 
the  trespass,  and  bring  case*  If  that  doctrine  be  pushed 
to  the  extent  contended  for,  it  will  be  impossible  to  keep 
up  a  distinct  boundary,  which  it  is  very  important  to 
preserve,  between  those  forms  of  action. 

Patteson  J.  I  have  had  some  doubts  on  this  point, 
but  on  the  whole  I  tliink  there  is  no  misjoinder.  If 
there  were,  there  is  no  question  that  it  miglit  be  taken 
advantage  oi^  either  on  error,  in  arrest  of  judgment,  or 
on  general  demurrer,  (a)     In  Orton  v.  Butla-  (6),  all  the 

(a)  See  Ccirbett  ▼.  Padclnsjtont  6B.4;C.  266,  (6)  SJB.^jf.  659, 

counts 
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counts  were  in  tort,  and  one  only  was  demurred  to,  the        18SS. 
ground  being  that  there  was  a  novel  attempt  in  it,  to 

XI E  NfWOKTK 

declare,  substantially,  for  money  had  and  received,  in        agmnti 

FowKis* 

a  count  in  tort  But  if  that  count  had  been  framed  in 
assumpsit,  the  others  being  in  tort,  the  misjoinder  must 
have  been  taken  advantage  of  by  demurrer  to  the  de- 
claration generally  The  whole  case  here  turns  on  the 
point  of  misjoinder;  and  in  considering  that  question, 
we  must  look  to  the  whole  count,  and  not  to  particular 
expressions  contained  in  it,  to  see  what  really  is  charged. 
The  charge  substantially  is,  that  the  defendant  mali- 
ciously, &C.  procured  a  warrant,  and  under  and  in  virtue 
6f  that  warrant  (though  that  is  not  expressly  alleged) 
caused  the  house  to  be  entered  and  searched.  I  do  not 
mean  to  say  that  the  count  would  not  have  been  bad 
on  special  demurrer,  for  not  alleging  that  the  acts  were 
done  in  virtue  of  the  warrant ;  but  I  think,  on  general 
demurrer,  the  whole  statement  must  be  considered  as 
referable  to  the  proceedings  on  the  warrant,  and  all  the 
acts  done  must  be  taken  to  have  been  done  under  and 
by  virtue  of  that  warrant ;  and  if  so,  they  are  a  con- 
sequence of  the  false  charge,  and  properly  the  subject  of 
an  action  on  the  case.  It  has  been  said  that,  even  if 
the  declaration  had  averred  that  the  defendant  and 
others  committed  the  acts  in  the  house  in  obedience  to 
the  warrant,  they  would  not  have  been  justified  in 
demolishing  the  door  and  the  pantry.  I  apprehend, 
however,  they  would,  provided  suoh  acts  of  demolition 
were  necessary  in  order  to  search  for  the  goods  alleged 
to  have  been  stolen ;  and  here  it  does  not  appear  that 
they  were  unnecessary. 

Judgment  for  the  plaintiff. 


462  CASES  IN  HILARY  TERM 

18SS. 


Tkwtda^,  Burton  against  Haworth  and  King. 

Jatmofy  24Ui.  ^ 

i-jik    The  Court  will  HPHE  plaintiff  held  the  defendants  to  bail  on  an  aflS- 

ducbargea  davit  alleging  them  to  be  indebted  to  him  in  the 

MnZtfOrlet  ^^^  of  6700/.,  for  money  paid  by  him  to  their  use  and 

b^  lirbere  it  *^  ^®^^  request,  and  for  money  lent  to  them  by  him. 

*'TS'V'*'of^'  Rules  were  obtained  in  the  last  and  present  term,  call- 

tbe  matter,  that  inor  upon  him  to  shew  cause  in  the  case  of  Haworth^ 

the  arrea  was         ^ 

groundleM,  but  why  the  bail-bond  should  not  be  delivered  up  to  be  can- 
not where  **  „    ,  .        /•  i  •      i         r      • 

would  bcoome  Celled,  on  common  bail  being  filed ;  and  m  that  of  Kingj 
the  menu  of     why  an  exoneretur  should  not  be  entered  on  the  bail- 

the  caieon 
detaUedand        Pl^ce. 

^^m.^?  The  plaintiff,  in  Febmaty  1813,  was  discharged  under 

darita!!  **'        ^^  ^^^  existing  insolvent  debtors'  act,  and  the  defend- 

It  if  not        ants  were  two  of  his  assignees ;  none  of  the  others  sur- 

tufficient  ^ 

ground  for        yive.     Before  and  at  the  time  of  his  insolvency  he  was 

•ucb  inter. 

ference,  that  the  possessed  of  estates  in  Canada  J  which,  in  consequence 
denying  that  he  of  the  particular  tenure  under  which  they  were  held, 
and  ad?ana'ng  ^^^  Considered  not  to  pass  with  the  rest  of  his  property 
facilTn  support  ^^der  the  act  He  had,  also  before  his  insolvency, 
of  such  denial,  commenced  actions,  and  obtained  judgments,  in  the 
belief  that  the     Canadian  courts,  for  injuries  to  those  estates;  and  at 

action  II 

brought  for  the  the  time  of  his  discharge  in  1813,  appeals  against  the 

purpose  of  ^ 

obtaining  from  judgments  were  depending  before  the  Privy  Council, 
ation,  a  release    which  were  followed  by  a  long  course  of  dispute  and 

of  certain  CO-       ,..      .-        •     ^i  • 

Tenanu;  and     litigation  in  the  Subsequent  years. 

JJilimiff^or^i'l       I'  w*^s  Stated  on  behalf  of  the  defendants  that,  in 

attorney  in  his    pursuance  of  the  opinion  of  counsel,  and  in  order  to 

presence,  on        •  *  ' 

being  refused     facilitate  the  sale  of  the  Canadian  estates  for  the  benefit 

such  release, 

a  week  before 

the  arrest,  declared  that  tome  strong  measure  must  be  adopted  against  the  defendant. 

of 
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of  the  creditors,  the  assignees,  in  1816,  executed  a  deed        1833. 
of  disclaimer  of  their  interest  in  those  estates,  the  in-        — 

BURTOW 

solvent  at  the  same  time  executing  a  declaration  of  against 
trust,  by  which  it  was  provided  that  he  should  stand 
possessed  of  the  monies  arising  from  the  said  sale  for 
the  benefit  of  his  creditors,  and  that  until  the  sale,  his 
agent  in  Canada  should  receive  the  rents  and  profits, 
which,  after  certain  deductions  made,  were  to  be  applied 
for  the  benefit  of  the  said  creditors.  No  sale  ever  yet 
took  place. 

The  6700/.,  for  which  the  defendants  were  held  to 
bail,  was  money  advanced  by  the  plaintifi^  and  his  agent 
out  of  these  rents  and  profits,  for  the  expenses  of  litiga- 
tion arising  from  the  above-mentioned  judgments,  after 
the  insolvency  of  the  plaintiff*.  He  contended  that,  not- 
withstanding the  declaration  of  trust,  the  assignees  were 
answerable  to  him  for  these  advances ;  inasmuch  as,  hav- 
ing taken  to  the  judgments  for  the  benefit  of  the  creditors, 
they  were  bound  to  adopt  them  with  their  incumbrances, 
which  he  was  not  legally  obliged  to  provide  for  after  his 
insolvency,  and  from  the  produce  of  estates  not  operated 
upon  by  the  insolvent  act :  and  he  maintained  that  so  long 
as  the  assignees  did  not  repay  him  the  expenses  incurred 
in  respect  of  these  judgments,  he  had  a  right  to  take  the 
proceeds,  and  reimburse  himself.  The  defendants,  on 
the  other  hand,  insisted,  that  the  said  sum  of  6700/* 
had  been  received  by  the  plaintiff^  as  trustee  for  them  and 
his  other  creditors,  pursuant  to  the  declaration  of  trust; 
and  consequently  that  the  above  application  of  it  could 
not  form  any  ground  for  a  claim  of  debt  against  the 
defendants. 

It  was  further  stated  on  behalf  of  Kingf  that  at  a 

meeting 


Hawokth. 
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183^.       meeting  of  the  creditors  in  November  1832,  about  a  week 
r  before  the  defendants  were  held  to  bail,  the  plaintiff  was 

agamM  present  with  his  attorney,  and  proposed  to  abandon  the 
claim  which  he  alleged  he  had  upon  the  proceeds  of  the 
judgments,  if  the  assignees  would  release  him  from  the 
covenants  in  the  trust-deed,  which  being  refused,  the 
plaintiff's  attorney  intimated  that  some  strong  measure 
would  be  adopted  against  the  two  assignees.  The  de» 
fendant,  Kingf  in  his  affidavit,  stated  hb  belief  that 
the  action  was  brought  with  a  view  of  inducing  the  as- 
signees, by  intimidation,  to  give  such  release.  The 
plainti£^  in  answer,  denied  having  made  the  above 
proposaL 

Both  the  defendants  denied  being  indebted  to  the 
plaintiff.  King  alleged,  on  the  contrary,  that  a  balance 
of  200/.  was  due  to  him;  and  Htmorthj  that  the  plaintiff's 
debt  to  him  at  the  time  of  the  insolvency  was  7000/., 
none  of  which  had  been  recovered.  The  affidavits  in 
which  the  case  on  behalf  of  each  party  in  the  two  suits 
was  stated,  went  into  much  detail,  and  were  of  con- 
siderable length. 

Sir  James  Scarletty  F.  Pollock^  and  HtUchinson^  now 
shewed  cause.  This  is  not  a  case  for  the  summary  in- 
terference of  the  Court.  The  estates  in  Canada  did  not 
pass  by  tlie  assignment  in  1813,  and  the  defendants  had 
disclaimed  any  interest  in  them:  the  insolvent  acts  in 
force  when  the  plaintiff  was  discharged,  (52  G.  3.  c.  165., 
53  G.3.  C.6.,)  did  not  vest  his  after-acquired  property 
in  the  assignees :  and,  consequently,  there  is  nothing 
unreasonable  in  supposing  that  they  may  have  become 
indebted  to  the  plaintiff  after  his   insolvency,  in  the 

manner 
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manner  alleged.  The  merits  of  the  two  causes  must  be  1833. 
tried  in  the  ordinary  way.  In  Chambers  v.  Bemasconiia)^  — — 
which  will  be  relied  upon  on  the  other  side,  an  uncertifi-  agauut 
rated  bankrupt  held  his  assignees  to  bail ;  he  could  have 
no  property  as  against  them  if  the  commission  was  valid, 
and  Tindal  C.  J.  held  it  to  be  unreasonable  and  injurious 
that  the  validity  of  a  commission  should  be  thus  brought 
in  question  by  the  single  affidavit  of  the  bankrupt  That 
case  differs  widely  from  the  present. 

The  Solicitar'General  for  Haworihf  and  Hott  and 
FoUett  for  Kir^j  contra.  This  is  the  case  of  an  in- 
solvent who  is  a  cestui  que  trust,  attempting  to  hold  his 
trustees  (the  assignees)  to  bail  for  money  which  they 
have  received  from  the  proceeds  of  the  estate  and  laid 
out  for  its  benefit,  one  of  the  defendants  being  at  this 
time  creditor  of  the  plaintiff  for  a  larger  sum  than  that 
which  he  claims.  ITatmlon  J.  The  assignees  were  not 
trustees  of  the  future  estate  of  the  insolvent,  though 
they  were  of  that  which  had  been  vested  in  the  clerk 
of  the  peace  under  the  statutes.  LittledaU  J.  By  the 
acts  of  52  &  53  G.  3.,  the  future  estate  was  liable  to  the  in- 
solvent's creditors ;  it  ought,  under  those  acts,  to  have 
gone  into  his  hands  for  the  purpose  of  paying  them,  not 
into  the  hands  of  the  assignees.]  The  right  formerly 
vested  in  the  insolvent,  of  carrying  the  judgments  into 
effect,  came  to  the  defendants  by  the  assignment ;  the  pro- 
duce, if  recovered,  would  not  reckon  as  part  of  the  future, 
but  present,  estate.  The  title  of  the  assignees  appears 
from  the  affidavits.  \Patteson  J.  It  is  not  admitted.  The 
whole  is  matter  for  a  jury.]     This  is  an  arrest  for  the 

(a)  6  Binghn  498. 

Vol.  IV.  H  h  purpose 
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1883.  purpose  of  extorting  a  release  of  covenants  in  a  tmst- 
""""■^  deed ;  and  where  process  is  abused  the  Court  will  inter- 
agamut  fere*  In  Chambers  v.  Bernasconi  {a),  Tindal  C.  J.  fully 
recognisjes  the  power  of  the  Courts  to  control  the  right 
of  holding  to  bail ;  and  they  will  exercise  that  power 
where  it  appears  even  on  the  plaintiff's  own  statement, 
that  he^  and  not  the  defendant,  is  the  debtor,  Nizeiich 
T.  Bonacich  {b).  Here  it  is  evident  from  the  affidavits, 
without  any  long  deduction,  that  the  plaintiff  had  no 
claim  against  the  defendants  for  money  advanced  by  him, 
as  sworn  in  his  affidavit  to  hold  to  bail,  and  that  he  re- 
mained debtor  to  the  defendants.  At  all  events  this  is 
a  case  in  which  process  has  been  manifestly  used  by  the 
plaintiff  for  an  oppressive  purpose,  and  to  obtain  an 
undue  advantage. 

LiTTLEDALE  J.  This  casc  comcs  ultimately  to  de- 
pend on  the  question,  whether  or  not  the  process  of 
the  Court  has  been  abused  in  a  manner  which  calls  for 
summary  interference.  I  think  that  has  not  been  suffi- 
ciently shewn.  A  belief  is,  indeed,  stated,  that  the 
action  is  brought  for  the  purpose  of  intimidation ;  but 
the  facts  only  come  to  this,  that  on  the  assignees  refusing 
to  release  the  covenants  in  the  deed  of  trust,  the  plaintiff 
or  his  attorney  said  that  some  strong  measure  would 
be  adopted  against  them.  Perhaps  they  may  have  said 
so;  and  they  might  think  themselves  authorized  to  adopt 
such  measures.  That  does  not  shew  that  the  process  of 
the  Court  has  been  abused.  As  to  the  allegation  that 
the  defendants  were  not  indebted  to  the  plaintiffs,  but 
the  contrary,  that  fact  ought  to  appear  palpably,  on  the 

(a)  6  Bingh.  498.  (6)  5  B,  t  A.  904. 

very 
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very  &ce  of  the  matter,  and  not  by  a  long  detail  collected        1838. 
from  several  affidavits.     If  there  had  been  a  letter  of  the 

BURTOH 

plaintiff  himself  acknowledging  the  fact^  as  in  Nizettch  v.      ^agaimt 
Bonacich  (a),  the  case  would  have  been  different.     The 
rules  must  be  discharged. 

Taunton  J.  The  arrest  may  have  proceeded  on 
improper  motives,  but  we  cannot  try  the  merits  of  a 
cause  on  affidavits.  This  is  not  one  of  those  clear  cases, 
of  which  Chambers  v.  Bemasconi  (b)  is  an  instance,  where 
the  Court,  unless  they  shut  their  eyes,  cannot  but  see 
that  the  process  has  been  improperly  used,  and  where, 
therefore,  they  are  justified  in  interfeting  summarily. 
In  Nizettch  v.  Bonacich  {a)  there  was  a  letter  of  the 
plaintiff,  acknowledging  in  one  line  that  the  defendant 
was  his  creditor.  The  case  lay  in  a  nut-shell.  Here 
it  is  very  different. 

Patteson  J.  In  exercising  this  power  of  summary 
interference,  the  Court  must  keep  clear  of  cases  where 
the  merits  are  to  be  enquired  into  on  complicated  affi- 
davits. It  is  suggested  here  that  the  action  was  brought 
because  the  defendants  had  refused  to  release  certain 
covenants.  Supposing  it  to  be  so,  I  do  not  know  that, 
if  there  were  a  real  demand,  the  Court  would  set  aside 
proceedings  because  they  originated  in  a  malicious 
motive.  In  an  action  for  a  malicious  arrest,  under 
similar  circumstances,  the  existence  of  such  a  motive 

would  clearly  not  be  sufficient. 

Rules  discharged. 

(a)  SB.  i  A,  904.  (b)  6  Bing.  498. 
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1833. 


^^^24111.  Lyall  and  Another  against  Lamb. 


An  undertmk- 
iufi^  to  indem- 


^PHE  defendant's  goods  having  been  taken  in  execu- 
nify  an  execu-  tion,  another  party,  in  consideration  that  the  plain- 

it  he  will  allow  tifis  would  allow  the  sheriff  to  continue  in  possession 
deiay  selling,  fourteen  days,  undertook,  if  the  defendant  did  not  pay 
r^Uo^cSJI?  ^^^  ^ebt  and  costs  within  that  time,  and  the  plaintiffs 
•^®"  ^herTthe  ^^^^  obh'ged  to  sell,  and  the  goods  proved  insufficient, 
pcnonwhoso     jq  pay  ti,^  plaintiffs  whatever  sum  should  be  wantinir 

undertakes  is  *^  -^  '^  " 

neither  partj      on  such  Sale :  and  he  consented  that  such  undertaking 

nor  attorney  in 

the  suit.  should  be  made  a  rule  of  Court. 


Heaton  now  moved  that  the  undertaking  should  be 
made  a  rule  of  Court,  but  admitted  that  it  was  doubtful 
whether  such  a  rule  could  be  granted,  the  person  who 
entered  into  this  agreement  being  neither  attorney  nor 
party  in  the  cause  depending. 

LiTTLEDALE  J.  It  IS  not  Within  the  practice  of  the 
Court.  We  have  no  jurisdiction  to  make  the  rule.  If 
the  person  undertaking  had  been  the  attorney  it  would 
have  been  different 

Taunton  J.  concurred. 

Patteson  J.     If  such  a  rule  could  be  made,  to  bind 

persons  who  are  not  parties  to  a  cause  in  Court,  there 

would  have  been  no  necessity  for  the  statute  9  &  10  ff^.  3. 

c.  15.,  which  enables  merchants  and  traders  to  make 

their  submission  to  arbitration  a  rule  of  court  without 

action  brought 

Rule  refused. 
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1833. 


Wardle  against  Nicholson.  ^^j^*  2^^ 

ACTION  upon  an  attorney's  bill.     At  the  trial  before  An  attorney'*  ,  >iV/,  -^ 
bill  for  business     i  / 

Alderson  J.,  at  the  Spring  assizes  for  JVestmorelandy  done  in  the    J  f{)rk]  ) 
1832,  the  following  appeared  to  be  the  facts  of  the  case.  S^ll^thin^the  ^'^^^  -  -' 
The  goods  of  one  Barrow  having  been  distrained  for  ^^.^^/gs!^^  a^/^Vj 
rent,  the  plaintiff  had  prepared  an  assignment  of  his  ^^^J^^'^t^jo 
personal  estate  and  effects  to  the  defendant,  in  trust  for  client  one 

month  beforo 

the  benefit  of  his  creditors,  and  by  the  plaintiff's  advice  action  brought. 

1  I'l*^  charge  f  wr 

the  defendant  replevied.     The  goods  remained  in  the  attesting  a 
possession  of  the  defendant   three   weeks;   they  were  is  a  charge 
advertised  for  sale,  and  the  plaintiff  paid  for  the  printing  ^it^n^that* 
and  posting  of  the  handbills.     The  plaintiff  did   not  *^*JI||  ,4100,^- 
deliver  any  sicmed  bill  to  the  defendant  before  action  ^^l  *»^»ng 

''      '^  "^  deliTered  any 

brought.     After  action  brought,  he  delivered  a  bill  of  bill  to  his  dic».t 

^  trfiire  action 

particulars,  which  contained,  after  various  charges  for  brought,  but 

particulars  of 

preparing  the  assignment  and  attesting  the  execution  demand,  con. 
of  it,  and  one  for  printing  and  posting  hand  bills,  the  taxable  items, 

r^ii^    •        •*  afteraction 

following  Items :  —  b„„gh,^  ^. 

£     5.     dm  not  recover  for 

'^The    landlord   having   distrained   illegally,  taxable  if  such 

attending  you  and  Mr.  Graham  when  it  was  respect  of 

agreed  upon  to  replevy  the  goods,  and  at-  'T^Z^'T^ 

tending  for  notice  of  distress  -  -0  6     8  •^^'^^^^^^n''* 

"  use,  iQ  his 

Attending  Mr.  Heelesj  (the  under  sheriff,)  and  character  of 

giving   instructions  -  -  0  3  4  'J^'^'.  ^/J 

Attending  and  attesting  bond        -         -         -0  6  ^  xj^t^^ /,!,/( 

Paid  Mr.  Heelers  charges  -  -  2  2  0  / 

Attending  to  deliver  discharge  to  the  officer  in 

possession         *  -  -  -  0  3  4 

Paid  his  fees  -  -  -  -  0  7  6 

H  h  3  Instruc- 


472  CASES  IN  HILARY  TERM 

1838.        bill  was  in  part  taxable,  and  all  the  items  were  for 
'        business  done  by  the  plaintiff  as  an  attorney.     Winter 

Waedli 

againsi        V.  Pc^e^a)  will  be  relied  on  by  the  other  side,  but 

NlCUOLlOM* 

that  case  was  decided  before  Hill  v.  Htrnphrofs. 

Blackbtime  contra.  As  to  the  point  last  made,  the 
true  distincUon  is  that  established  by  Mowbray  v.  Flem" 
ing  {b)i  that  where  an  attorney  has  delivered  no  bill  to 
his  client  before  action  brought,  but  a  bill  of  particulars 
only  after  action  brought,  he  is  entitled  to  recover 
items  of  charge  for  money  paid  to  his  client's  use,  haxnng 
no  reference  to  his  business  of  an  attorney^  although 
other  items  in  the  bill  of  particulars  may  be  taxable. 
In  Smith  v.  Taylor  (c),  no  bill  had  been  delivered  by  the 
attorney  before  action  brought.  The  principal  question 
there  was,  whether  certain  items  for  attendance  and  ad- 
vice in  a  suit,  were  taxable  or  not ;  but  the  plaintiff  had 
advanced  Si.  to  the  defendant,  to  discharge  costs  in  that 
suitj  and  it  was  contended  that  at  all  events  he  was  en- 
titled to  recover  the  3L  There  was  a  difference  of 
opinion  on  the  bench  whether  the  former  items  were 
taxable  or  not,  but  all  the  Court  thought  that,  if  they 
were,  the  statute  applied,  and  that  the  31.  could  not  be 
separated  from  the  rest  of  the  demand.  Secondly,  it  is 
not  necessary  that  the  business  in  respect  of  which  the 
charges  are  made  should  have  been  done  in  any  court 
of  record.  The  statute  2  G.  2.  c.  23.  5. 23.,  enacts  that 
no  attorney,  &c.  shall  commence  any  suit  for  the  reco- 
very of  fees,  charges,  or  disbursements  at  law  or  in 
equity  until,  &c.  Now,  business  done  in  the  county 
court  is  clearly  business  at  law.     It  has  been  held  that 

^  6T.  E.  645.  (6)   11  East,  $85.  (c)  7  Singh.  859. 

an 
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an  attornejr's  bill  for  business  done  at  the  quarter  183S. 
sessions,  is  within  the  statute,  Ex  parte  Williams  (a),  "^ 
Clarke  v.  Donovan  {b).  In  Balme  v.  Paver  [c)  Lord  ^agauut 
Eldon  said,  there  was  nothing  that  ought  to  be  guarded 
with  so  much  jealousy  as  the  right  of  the  suitors  to 
have  their  bills  of  costs  taxed.  Thirdly,  there  were 
taxable  items  in  this  bill.  The  charge  for  attesting  the 
replevin  bond  was,  at  all  events,  one.  The  replevin 
bond  must  have  been  executed  after  plaint  levied,  and 
therefore  after  a  suit  in  the  county  court  had  com- 
menced. A  charge  for  preparing  a  warrant  of  attorney 
has  been  held  to  be  taxable,  Sandom  v.  Boufme{d)j 
and  that,  although  no  warrant  of  attorney  was  ever 
executed.  Weld  v.  Crawford  [e).  So  a  charge  for  a 
dedimus  potestatemy  Ex  parte  Prichett  (g).  Charges  for 
drawing  and  engrossing  an  affidavit  of  debt  to  hold 
to  bail,  and  attending  to  get  the  party  sworn,  were 
held  to  be  charges  for  business  done  in  court.  Winter 
V.  Payiie{h).  So,  for  attending  the  defendants'  bail, 
and  examining  them  as  to  their  competency  to  justify^ 
Watt  v.  Collins  (i).  In  Ex  parte  Flint  (A),  an  attorney 
who  entered  a  plaint  and  sued  out  process  in  the  county 
court  while  in  prison,  was  held  to  be  within  the  mean- 
ing of  the  12  G.  2.  c.l3.  5.9.,  which  enacts,  that  no 
attorney,  who  shall  be  in  gaol,  shall  sue  out  any  writ 
or  process,  or  commence  or  prosecute  any  action  or 
suit,  in  any  courts  of  law  or  equity. 

(a)  4  7.  R,  496.  (6)  5  7.  R.  694. 

(c)  Jacob*s  Rep.  S07.  (d)  4  Campb.  68. 

(e)  2  Stark.  N.  P.  C.  588.  (g)  1  N.  R*  266. 

(A)  6  7.  R,  645.  (i)  1  Ry.  j;  Moody,  284. 


(*)  IB.iC.  254. 
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1838.  bill  was  in  part  taxable,  and  all  the  items  were  for 

'  business  done  by  the  plaintiff  as  an  attorney.     Winter 

Wakdli 

agamsi  V.  Pai/ne{a)  will   be  relied  on  by  the  other  side,  but 

NlCUOLlOM* 

that  case  was  decided  before  Hill  v.  Humphreys* 


Blackbtime  contr^  As  to  the  point  last  made^  the 
true  distinction  is  that  established  by  Mowbray  v.  Flem' 
ing  {b)i  that  where  an  attorney  has  delivered  no  bill  to 
his  client  before  action  brought,  but  a  bill  of  particulars 
only  after  action  brought,  he  is  entitled  to  recover 
items  of  charge  for  money  paid  to  his  client's  use,  having 
no  reference  to  his  business  of  an  attorney^  although 
other  items  in  the  bill  of  particulars  may  be  taxable. 
In  Smith  v.  Taylor  (c),  no  bill  had  been  delivered  by  the 
attorney  before  action  brought.  The  principal  question 
there  was,  whether  certain  items  for  attendance  and  ad- 
vice in  a  suit,  were  taxable  or  not ;  but  the  plaintiff  had 
advanced  SL  to  the  defendant,  to  discharge  costs  in  that 
suitf  and  it  was  contended  that  at  all  events  he  was  en- 
titled to  recover  the  3L  There  was  a  difference  of 
opinion  on  tlie  bench  whether  the  former  items  were 
taxable  or  not,  but  all  the  Court  thought  that,  if  they 
were,  the  statute  applied,  and  that  the  3/.  could  not  be 
separated  from  the  rest  of  the  demand.  Secondly,  it  is 
not  necessary  that  the  business  in  respect  of  which  the 
charges  are  made  should  have  been  done  in  any  court 
of  record.  The  statute  2  G.  2.  c.  23.  5. 23.,  enacts  that 
no  attorney,  &c.  shall  commence  any  suit  for  the  reco- 
very of  fees,  charges,  or  disbursements  at  law  or  in 
equity  until,  &c.  Now,  business  done  in  the  county 
court  is  clearly  business  at  law.     It  lias  been  held  that 

^  6T.  E.  645.  (*)   1 1  East,  «85.  (c)  7  Bingh.  259. 

an 
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an  attomejr's  bill  for  business  done  at  the  quarter  188S. 
sessions,  is  within  the  statute,  Ex  parte  Williams  (a),  "^ 
Clarke  v.  D(nwoan{b).  In  Balme  v.  Paver  [c)  Lord  ^agauut 
Eldon  said,  there  was  nothing  that  ought  to  be  guarded 
with  so  much  jealousy  as  the  right  of  the  suitors  to 
have  their  bills  of  costs  taxed.  Thirdly,  there  were 
taxable  items  in  this  bill.  The  charge  for  attesting  the 
replevin  bond  was,  at  all  events,  one.  The  replevin 
bond  must  have  been  executed  after  plaint  levied,  and 
therefore  after  a  suit  in  the  county  court  had  com- 
menced. A  charge  for  preparing  a  warrant  of  attorney 
has  been  held  to  be  taxable,  Sandom  v.  Boufme{d)j 
and  that,  although  no  warrant  of  attorney  was  ever 
executed,  Weld  v.  Crawford  (e).  So  a  charge  for  a 
dedimus  potestatem^  Ex  parte  Prichett  (g).  Charges  for 
drawing  and  engrossing  an  affidavit  of  debt  to  hold 
to  bail,  and  attending  to  get  the  party  sworn,  were 
held  to  be  charges  for  business  done  in  court.  Winter 
V.  Paipie{h).  So,  for  attending  the  defendants'  bail, 
and  examining  them  as  to  their  competency  to  justify^ 
Watt  V.  CoUins  (i).  In  Ex  parte  Flint  (A),  an  attorney 
who  entered  a  plaint  and  sued  out  process  in  the  county 
court  while  in  prison,  was  held  to  be  within  the  mean- 
ing of  the  12  G.  2.  c.  IS.  5.9.,  which  enacts,  that  no 
attorney,  who  shall  be  in  gaol,  shall  sue  out  any  writ 
or  process,  or  commence  or  prosecute  any  action  or 
suit,  in  any  courts  of  law  or  equity. 

(rt)  4  T.  R,  49<>.  (6)  5  T.  R.  694. 

(c)  Jacob*t  Rep.  d07.  (d)  4  Campb.  68. 

(e)  2  Stark.  N,  P,  C.  588.  (g)  I  N.  R^  266. 

(A)  6  T.  R.  645.  (i)  1  Ry.  ^  Moody^  284. 


(k)  IB.iC.  254. 
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18SS.  LiTTLEDALE  J.     The  rule  for  entering  a  nonsuit  must 

~!!  be  made  absolute.     The  2  G.  2.  c.  23.  5. 1.  enacts,  that 

Wardli 

agcdmt        no  Dcrson  shall  be  permitted  to  act  as  an  attorney  in  the 

NlCUOLSOV* 

Court  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
or  duchy  oi  Lancaster j  or  in  any  of  his  Majesty's  courts 
of  great  sessions  in  WaleSj  or  in  any  of  the  courts  of  the 
counties  palatine  of  Chester j  Lancaster j  and  Durham^  or 
in  any  other  court  of  record  in  England  wherein  attomies 
have  been  accustomably  admitted  and  sworn,  unless  he 
shall  have  been  admitted  and  sworn  as  therein  men- 
tioned. That  clause  is  confined  to  the  courts  therein 
mentioned ;  but  section  23.  enacts,  *'  that  no  attorney  of 
any  of  the  courts  aforesaid  shall  commence  any  action  or 
suit  for  the  recovery  of  any  foesj  charges^  or  disburse- 
ments  at  law  or  in  equityy  until  the  expiration  of  one 
month  or  more  after  the  delivery  of  a  bill,  &c"  That 
section  is  not  confined  to  business  done  in  the  courts 
mentioned  in  the  first  section ;  but  extends  to  all  fees, 
charges,  &c.  either  at  law  or  in  equity.  It  has  been 
held  to  apply  to  proceedings  at  quarter  sessions.  One 
question  here  is,  whether  fees  for  business  done  in  the 
county  court  are  to  be  considered  fees,  charges,  &c.  *^  at 
law,"  recoverable  by  an  **  attorney  of  any  of  the  courts 
aforesaid"  within  the  statute?  My  brother  Patteson  has 
referred  to  the  12  G.  2.  c.  13.  5.  7->  which  subjects  to  a 
penalty  any  person  who  shall  commence  or  defend  any 
action,  &c  in  the  court  called  the  county  court,  who  is 
^  not  legally  admitted  an  attorney  according  to  the  2  G.  2. 

c.  23.  s.  1  •  Then,  coupling  the  two  enactments  toge- 
ther, an  attorney  who  practises  in  the  county  court  must 
be  an  attorney  of  one  of  the  courts  referred  to  in  the 
2  G.  2.  c,  23.  s,  23. ;  and  an  attorney  seeking  to  recover 

for 
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for  business  done  in  that  court  must  deliver  his  bill  one 
month  before  he  commences  an  action. 

Then,  was  any  business  done  in  the  county  court  so 
as  to  make  the  bill  taxable?  The  first  charge  is:  — 
'*  The  landlord  having  distrained  illegally,  attending 
you,  when  it  was  agreed  upon  to  replevy,  and  attending 
for  notice  of  distress."  Then  ^^  attending  Mr.  Heeles, 
and  giving  instructions,"  that  probably  was  to  enter  a 
plaint  Then,  '^  attending  and  attesting  bond."  Then  fol- 
lows a  charge,  ^'  attending  at  the  delivery  of  the  goods." 
Now,  according  to  the  statute  of  MarUnidge  (52  H.  S. 
c.  21.),  before  the  goods  are  delivered  a  pi  wit  must  be 
entered.  Here,  then,  the  replevin  suit  must  have  been 
commenced,  for  otherwise  the  goods  would  not  have 
been  delivered;  and  this  being  so,  I  have  no  doubt  these 
are  charges  for  business  done  at  law,  requiring  the  de- 
livery of  a  bill.  But,  then  it  is  contended  that,  as  no 
bill  was  delivered  in  this  case,  the  plaintiff  is  entitled 
to  recover  in  respect  of  those  charges  contained  in  the 
particulars  of  demand,  which  are  not  the  subject  of 
taxation.  The  distinction  upon  that  subject  I  take  to 
be  this:  if  it  appears  by  the  particulars  of  demand  that 
all  the  items  are  in  respect  of  business  done  or  money 
advanced  by  the  plaintiff  in  his  character  of  attorney, 
all  would  have  been  taxable^  and  the  whole  bill  should 
have  been  delivered :  but  if  there  be  any  item  for  busing 
done,  or  money  advanced  by  th^  plaintiff  not  in  that 
character;  (as,  if  the  plaintiff  were  a  banker  as  well  as 
an  attorney^  and  had  advanced  money  to  the  defendant 
in  his  former  character  only ;)  that,  not  being  a  taxable 
item,  may  be  sued  for  though  no  bill  has  been  delivered. 
If,  therefore,  I  could  have  seen  here  any  charge  wholly 
unconnected  with  the  plaintiff's  character  of  attorney,  I 

should 
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1883.  should  have  thought  him  entitled  to  recover  in  respect 
of  that,  but  not  of  .other  charges.     It  has  been  said, 

agoinsi  that  the  charge  for  hand-bills  is  not  connected  with  his 
professional  character ;  but,  looking  to  the  other  parts 
of  the  bill,  the  printing  and  posting  of  hand-bills  ap- 
pears manifestly  to  have  been  with  a  view  to  the  sale 
of  the  goods  for  the  benefit  of  the  creditors ;  and,  there- 
fore, the  money  paid  for  such  printing  and  posting  was 
paid  by  the  plaintiff  in  his  character  of  attorney.  It 
appears  to  me,  that  all  the  charges  may  fairly  be  re- 
ferred to  the  plaintiff's  employment  as  attorney,  and, 
consequently,  that,  not  having  delivered  a  bill  before 
action  brought,  he  cannot  recover. 

Taunton  J.  I  am  of  the  same  opinion.  I  entertained 
a  doubt,  at  onetime,  whether  the  items  contained  in  this 
bill  of  particulars  were  charges  or  disbursements  in  any 
court  of  law  or  equity  within  the  meaning  of  the  act. 
I  did  not  then  bear  in  mind  the  order  of  proceeding 
by  which  a  party  distrained  upon  recovers  the  possession 
of  his  goods  in  a  replevin  suit.  The  first  step  is  to  levy 
the  plaint,  and  then  the  sheriff  takes  the  replevin  bond, 
which  is  conditioned  for  the  plaintiff  to  appear  at  the 
next  county  court,  and  prosecute  his  suit.  The  language 
there  used,  strongly  implies  that  at  the  time  when  such 
bond  is  given  the  suit  is  in  existence ;  and  if  a  plaint  was 
levied  in  the  county  court,  that  was  a  proceeding  at  law, 
and  attesting  the  bond  was  a  matter  connected  with,  and 
relating  to,  a  suit  previously  commenced.  I  cannot  dis- 
tinguish the  present  case  from  those  where  the  charge  for 
filling  up  a  bail  bond,  or  engrossing  an  afiidavit  to  hold 
to  bail,  was  held  to  be  a  taxable  item.  I  therefore  think 
the  charge  for  attesting  the  replevin  bond  was  a  pro- 
ceeding 
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oeeding  at  law  within  tlie  meaning  of  the  2  G.  2.  c.  23.        1838. 
5. 23.     It  has  been  said,  that  that  statute  is  confined  to       ^ 

wau>lb 

the  courts  of  record  mentioned  in  the  first  section ;  but  j»gamMi 
it  has  been  decided  that  a  bill  for  business  done  in  the 
courts  of  quarter  sessions,  or  in  the  insolvent  court,  is 
within  it.  Beynal  v.  Smith  (a),  was  determined  on  the 
particular  language  of  the  3  Jac.  1.  c.  7.,  which  applies 
only  to  business  done  in  the  courts  at  Westminster.  In 
Burton  v.  Chatterton  {b\  the  affidavit  was  never  sworn ; 
no  docket  was  struck ;  no  proceeding  at  law  or  in  equity 
took  place.  Then,  with  respect  to  another  point,  Mam* 
bray  v.  Fleming  (c),  shews  that  where  an  attorney  has 
not  delivered  any  bill  to  his  client  before  action  brought, 
he  is  entitled  to  recover  for  money  paid  by  him  for  his 
client's  use,  where  such  payment  has  no  reference  what- 
ever to  his  business  of  an  attorney.  Here  all  the  charges 
have  reference  to  the  plaintiiTs  business  of  an  attorney. 

Patteson  J.  I  am  of  the  same  opinion.  There  are 
two  questions:  first,  whether  the  charge  for  attesting  the 
replevin  bond  related  to  proceedings  commenced  in  the 
county  court.  Looking  at  the  course  of  proceeding  in 
replevin,  I  think  it  did.  A  replevin  may  be  by  a  writ  at 
common  law,  or  by  plaint,  by  the  statute  of  Marlbridge^ 
which  enacts  that  if  the  beasts  of  any  person  are  taken 
and  unjustly  detained,  the  sherifi*,  after  complaint  made  to 
him,  may  deliver  them  without  the  hinderance  or  refusal 
of  the  person  who  shall  have  taken  them.  Then  the 
statute  Westminster  2.  (13  JBrf.  1.)  c.  2.  requires  the 
sheriff,  before  he  makes  deliverance  of  the  distress,  to 
take  from  the  plaintiff  pledges  not  only  to  prosecute  the 
suit,  but  also  for  the  return  of  the  beasts,  if  return  be 

(a)  2  ^.  4*  Jd,  469.  (6)  3  B.  4^  jt.  486.  (c)   1 1  East,  985. 

awarded. 
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1883.        awarded.     And  by  the  stotute  \  icSPh.^r  M.  c.  12. 
s.  8*9  the  sheriff  is  to  appoint  four  deputies  with  autho- 

fe^*^  rity  to  make  replevins  and  deliverance  of  distresses. 
The  11  G.2.  C.19*  s.2S.  directs  how  replevin  bonds 
shall  be  taken,  but  does  not  alter  the  course  of  the  pro- 
ceeding in  a  replevin  suit.  By  the  statute  of  Marl* 
bridge^  therefore,  the  sheriff  was  to  deliver  the  goods, 
after  complaint  made  to  him ;  but,  before  such  delivery, 
he  was  required  by  the  statute  Westminster  2.  to  take 
pledges  from  the  plaintiff,  and  by  the  statute  11  G.  2. 
c»  19.  5. 28.,  a  bond  from  the  plaintiff  and  two  sureties, 
in  their  own  names,  to  prosecute  the  suit  with  efiect. 
It  is  clear  then,  that,  before  the  bond  was  given, 
there  must  have  been  a  complaint  made  to  the  sheriff; 
and,  if  80»  the  charge  for  attesting  the  bond  was  an 
item  relating  to  a  step  in  the  cause  in  the  county  court. 
Then,  does  the  statute  2  G.  2.  c.  28.  s.  28.,  apply  to 
proceedings  in  that  court  ?  In  Reynal  v.  SmitA  (g)>  the 
decision  turned  on  the  peculiar  language  of  8  Jac.  1. 
c.  7*  S.I.;  but  it  seems  to  me,  that  the  2  G%2.  c.  28.  is 
not  limited  to  practitioners  doing  business  m  courts  of 
record.  The  words  are  general,  ^^  no  attorney  or  soli- 
citor  of  the  courts  aforesaid  shall  commence  any  action 
for  fees,  charges,  &c.  at  law  or  in  equity."  If  a  man 
might  practise  in  a  county  court  without  being  an  at^  ' 
tomey  of  a  court  of  record,  there  might  be  some  ground 
for  the  limitation;  but  the  12  G.2.  c.  18.  s.  7.  shews 
that  he  cannot  On  the  other  point,  I  also  think  that, 
to  recover  in  respect  of  the  items  relied  on  as  not  tax- 
able, the  plaintiff  ought  to  have  shewn  that  they  were 
unconnected  with  his  character  of  an  attorney.  The  rule 
must  therefore  be  absolute. 

Rule  absolute  for  entering  a  nonsuit. 

(a)  QB.i  Ad.  469. 
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1833. 


Lamey  against  Bishop. 

A  SSUMPSIT.     The  declaration  stated,  that  in  con-  DedamUon  2^&S-^' 

•^LJL     ^  ,  Stated,  that  in/ «^i^  £ -'^i 

sideration  that  the  plaintiff  would  sell  the  defendant  coiuideration/^Ar-    i 

certain  stock  of  the  plaintiff,  for  600/.,  to  be  paid  for  by  would  wll*^ 

approved  bills  falling  due  before  the  15th  of  February  S^djmtfor 

1 832 ;  he,  defendant,  undertook  to  pay  the  plaintiff  the  ^\^^ 

said  sum  by  approved  bills  falling  due  before  that  day.  ^^^!^^  **'^ 

At  the  trial  before  Denman  C.  J.,  at  the  sittings  after  f>rfore  the  i5th 

<^  Februartf 

last  term,  the  plaintiff  gave  in  evidence  a  memorandum  1832,  the  de- 
in  writing  signed  by  the  defendant,  corresponding  with  took  to  pay 
the  contract  set  out  in  the  declaration,  except  that  it  gum%7ap. 
stated  that  the  payment  was  to  be  by  approved  bills  Sni^n-due* 
falling  due  "iy"  (and  not  before)  the  15th  of  February.  ^  Jf^* 

*  It  was  objected,  that  this  was  a  variance.     The  Lord  •f*'^  **>«  pl»>n- 

.  .    .  .  tiflf  proved 

Chief  Justice  was  of  opinion,  that  it  was  a  variance  a  written  con- 
tract, cor- 
which  he  had  power  to  amend  by  the  statute  9  G.  4.  responding 

with  that  let 

r.  15.,  and  directed  the  declaration  to  be  amended,  by  out  in  the  de- 

•  substituting  the  word  by  for  before.   A  verdict  was  found  ex^^iat  die 
for  the  plaintiff  for  104/.  damages,  but  leave  was  given  ^^i„*,''^ 
to  move  to  enter  a  nonsuit  if  the  Court  should  think  P'?7*^  ^'"■•. 

falung  due  by 

the  amendment*  not  warranted.  tb«  J5th  of 

February: 

Biggs  Andrews  now  moved  accordingly.     This  is  not   Held,  that 

•  1  .  ^  mi  i  although  the 

a  case  withm  9  G.  4.  c.  15.  s.l.     That  clause  enacts,  declaration  did 
**  that  it  shall  be  lawful  for  any  judge  sitting  at  Nisi  ^t  forth  any 
Priusy  if  he  shall  see  fit  so  to  do,  to  cause  the  record  on  ^ting,  thii 
which  any  trial  may  be  pending  before  him,  when  any  J^^^JI^ 
variance  shall  appear  between  any  matter  in  writing  or  ^f  .•'jj^?®  ■* 
in  print  produced  in  evidence,  and  the  recital  or  settincr  under  the  sta- 

^  ^  '  o   tute9G.4. 

forth  thereof  upon  the  record,  to  be  forthwith  amended  c  I5.  f.  i. 

in 
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18dS«        in  such  particular."     Here,  the  variance  was  not  of  this 
'  kind,  for  there  was  no  recital  or  setting  forth  upon  the 

ofAiuf        record  of  any  matter  in  writing  or  print.     In  Ryder  v. 

BuBor.  .        T  r 

Mdlbon  {a\  the  avowries  did  not  profess  to  set  out  any 
instrument  in  writing;  and  a  lease  was  given  in  evidence 
to  shew  that  the  terms  of  the  holding  were  diCTerent  from 
those  alleged  on  the  record :  and  Park  J.  would  not  per- 
mit the  avowries  to  be  amended,  saying,  that,  in  his  opi- 
nion, the  statute  only  applied  to  cases  **  where  some 
particular  written  instrument  is  professed  to  be  set  out  or 
recited  in  the  pleading."  ^Taunton  J.  If  the  plaintiff 
had  declared  upon  a  contract  in  writing  the  act  would 
apply.  Then  is  it  not  absurd  to  say  that  it  does  not 
apply  because  the  plaintiff  has  omitted  the  words  *^  by 
agreement  in  writings*  which,  in  pleading,  are  unneces- 
sary ?]  The  act  in  terms  applies  only  to  cases  where  a 
matter  in  writing  is  set  forth  or  recited  upon  the  record. 

Cur.  adv.  vUU. 

Denman  C.  J.  in  the  course  of  the  term  said :  In 
Masterman  v.  Judsan  (&),  which  was  an  action  for  not 
obeying  a  subpcena,  the  Court  of  Common  Pleas,  after 
time  taken  to  consider,  held,  that  a  Judge  at  Nisi  Prius, 
under  the  statute,  might  amend  the  declaration  by  in- 
serting, instead  of  '^  a  copy  of  the  writ  of  subpoena," 
^^  a  copy  of  so  much  of  the  writ  of  subpoena  as  related 
to  the  defendant."  We  think  that  case  decides  the 
present,  and  consequently  there  must  be  no  rule. 

Rule  refused. 

(a)  3  Car.  j-  P.  595.  (6)  8  Bingh,  224. 
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The  King  against  Matthias  Attwood,  Esquire.  Saturday, 

^  *  January  S 


JanuttTjf  86th. 

RULE  was  obtoined  in  Trinity  term  1832,  calling  On  motion  for  z^.^^-;   ^ 

*^  «  mandamus  to 


A 

upon  the  master  and  wardens  of  the   Merchant  the  master  and 

.  wardens  of  an 

Tailor^   Company,   to  shew  cause  why  a  mandamus  incorporated 
should  not  issue,  commanding  them  to  call  a  meeting  company  of  the 
or  assembly  of  the  company  on  the  24th  of  June  next  ^c^\ «  me^' 
ensuing,  for  the  purpose  of  electing  the  master  and  war-  ™™*Si«^'' 
dens  for  the  subsequent  year  according  to  the  charters.  ^^^^^^"dSrtion 
The  application  was  £:rounded  on  affidavits  of  certain  for  the  purpose 

^'^  ^  of  electing  a 

liverymen  of  the  company,  who  stated  that  according  to  master  and  war- 
dens according 

the  charters,  (as  they  were  advised  and  believed)  the  whole  to  the  chatters, 

,        it  being  sug- 

of  the  members  of  the  company  had  the  right  of  electing  gested  as  the 
one  master  and  four  wardens  thereof  ^om  among  them-  motion,  that  the 
sebfes  as  often  as  they  should  please  or  as  should  be  "ire^atpllwent 
needful,  in  manner  as  they  should  think  best ;  but  that  '^S[^*^a 
nevertheless  the  whole  government  of  the  company  was  p*rtoniyofthe 

°  *-       "  company,  in- 

exercised  by  a  master,  wardens,  and  court  of  assistants,  stead  of  the 

whole  body;  the 
Court  refused  the  writ. 

On  motion  afterwards  for  a  quo  warranto  against  the  master  elected  in  the  manner  com- 
plained of,  it  appeared  that  the  practice,  as  far  as  it  could  be  traced,  from  the  year  1488, 
bad  been  fur  the  master,  wardens,  and  a  body  called  the  court  of  assistants  (which  had 
Taried  in  number,  from  twenty-four  to  forty),  to  elect  the  master ;  and  that  he  had  usually 
been  elected  out  of  the  court  of  assistants,  and  not  out  of  the  general  body.  Tlie  assistants, 
besides  belonging  to  that  court,  had  the  same  qualifications  for  being  elected  as  the  other 
members  of  the  company.  In  son^.e  instances,  but  it  was  not  stated  how  many  or  when, 
persons  had  been  elected  who  were  not  of  the  court.  The  company  had  existed  from 
time  immemorial;  by  a  charter  of  Ric/i,  2.  they  were  empowered  to  elect  a  master  de 
aeipsit  when  and  as  they  sliould  please;  and  by  a  charter  of  18  Hen,l»  (1503)  all  their 
litiertitfs,  franchises,  and  customs,  were  confirmed  : 

Held,  that  if  one  entire  by> law  were  to  be  presumed,  for  the  master,  wardens,  &c.  to 
elect,  and  to  elect  out  of  a  restricted  body,  the  latter  part  of  such  by-Uw  would  be  bad, 
and  vitiate  the  whole,  but  that  no  ground  was  laid  for  presuming  such  by-law,  inasmuch 
as  the  elections  from  the  particular  body  might  have  been  made  in  etery  instance  by  choice, 
and  not  under  any  rule;  and  further,  it  appeared  that  there  were  exceptions,  although 
these  were  not  specifically  stated ;  and  that  even  the  practice  of  electing  btf  a  limited  body 
was  not  neces-iarily  to  be  presumed  part  of  a  by-law,  as  it  might  hate  been  a  custom, 
incorporated  by  reference  in  the  charter  of  Hen.  ?• 

Quaere,  Whether  a  quo  warranto  information  lies  at  the  instance  of  a  private  relator, 
against  a  person  claiming  to  bold  an  oflSce  in  one  of  the  incorporated  mercantile  companies 
of  the  city  of  London  t 

Vol.  IV.  I  i  not 


Attwooo* 


482  CASES  IN  HILARY  TERM 

1833.        not  elected  by  the  fraternity,  but  usurping  those  offices : 
^    ,,  that  the  master  and  wardens  were  not  elected  by  the 

The  Kino 

againsi  general  body,  but  by  the  said  master,  wardens,  and  as- 
sistants :  and  that  they,  when  requested  by-the  present 
applicants  and  other  liverymen,  had  refused  to  point  out 
to  them,  or  allow  them  to  inspect,  the  by  law,  if  any,  by 
which  the  present  mode  of  election  was  established ;  or 
to  call  a  meeting  of  the  fraternity  for  the  purpose  of  en- 
quiring into  the  existence  of  such  regulation,  and  consi- 
dering the  propriety  of  repealing  it  if  extant  Affidavits  in 
answer  were  put  in,  one  of  which  was  by  the  clerk  of  the 
company,  stating  that  he  had  examined  the  records  of 
the  election  of  master  and  wardens  of  the  company  which 
are  extant  from  1 488  to  1493,  from  1562  to  1663,  and 
from  1672  to  the  present  time;  and  that  during  all  those 
periods  the  master  and  wardens  had  been  elected  by  the 
master,  wardens,  and  court  of  assistants  (a).  In  the 
same  term  (7W«//y,  1832), 

Sir  James  Scarlett,  Campbell^  Coleridge,  and  Foilett, 
shewed  cause.  If  the  application  is  well  founded,  the 
last  elections  are  void,  and  the  proper  remedy  is  by  quo 
warranto.  But  the  G)urt  will  not  decide,  upon  what  is 
now  alleged,  that  a  practice  of  340  years'  standing  is 
invalid :  they  will  rather  presume  that  it  is  founded  on  a 
by-law  no  longer  extant.  In  Ilex  v.  The  Mayor  and 
Citizens  of  Chester  (6),  a  case  resembling  this,  the  Court 
refused  a  mandamus,  observing  that  another  remedy  was 
open :  and  there  were  there  two  instances  of  elections 
varying  from  the  long  usage  relied  upon  in  opposition 
to  the  rule.     An  application  like  this  was  made  in  the 

(o)  See  B,ex  v.  The  Merchont  Tailon*  Company,  ^B.  ^  Jd.  115. 
(6)  IM.fS.  101. 

case 
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case  of  the  Patten  Makers*  Company,  previously  to  the        18S3. 
motion  for  a  quo  warranto  to  the  master  (a),  and  the      ^    ,^ 

^  ^   ''  The  Kmo 

Court  immediately  discharged  the  rule.  agauui 

AnwooD, 

Denmauy  Attorney-General,  F.  Pollock^  and  Hoggins^ 
contrft.  A  by-law  may  be  presumed,  but  there  must  be 
facto  to  raise  that  presumption.  The  matters  here 
stated  have,  upon  the  whole,  the  contrary  effect  It  is 
true  there  would  have  been  no  diflSculty  in  applying  for 
a  quo  warranto ;  but  as  the  parties,  in  consequence  of 
the  delay  in  furnishing  information,  could  not  proceed 
till  the  offices  were  near  expiring,  it  was  more  convenient 
to  ask  the  Court  for  a  mandamus,  than  put  the  officer 
to  defend  righto  which  had  so  short  a  time  to  exist.  In 
the  Patten  Makeri  case,  the  objection  *to  a  mandamus 
was,  that  the  application  was  made  many  months  before- 
hand, and  it  was  possible  that  the  parties  might  proceed 
to  election  ia  a  regular  manner.  Here  they  have  been 
called  upon  and  refuse  to  do  so,  and  the  time  is  at 
hand. 

Lord  Tenterden  C.  J.  If  the  master  and  wardens 
have  been  improperly  elected,  the  proper  and  reason- 
able course  is  an  application  for  a  quo  warranto.  The 
Court  refused  a  mandamus  in  IRex  v.  The  Mayor  of 
Chester  {b\  and  in  the  Patten  Makers^  case ;  and  there 
is  no  instance  mentioned  in  which  the  writ  has  been 
granted  under  such  circumstances.  We  think,  there- 
fore^ we  ought  to  discharge  the  rule,  leaving  it  to  the 
parties,  if  they  think  proper,  to  apply  for  a  quo  warranta 

(a)  As  to  the  latter  motion,  ice  Btz  t.  Bumstead,  ^B*^  AdU  699. 
(6)  \M.iS.\0\. 

lis  We 
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1833.        We  had  doubts  when  we  granted  the  rule,  and  perhaps 
ought  not  to  have  done  so. 
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agftmtt 
Attwood. 
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Parke  J.  (a).  There  are  two  objections  to  this  rule, 
assuming  the  application  to  be  well  founded ;  first,  we 
do  not  know  that  the  parties  will  not  proceed  regularly 
on  the  day  of  election ;  and,  secondly,  the  mandamus, 
if  granted,  must  be  addressed  to  persons  who  are  not 
really  officers. 

Taunton  J.  concurred. 

Rule  discharged. 

In  the  ensuing  Michaelmas  term  a  rule  was  obtained 
calling  upon  Matthias  Attwood^  Esq.,  to  shew  cause 
why  a  quo  warranto  information  should  not  be  exhibited 
requiring  him  to  shew  by  what  authority  he  claimed  to 
be  master  of  the  Merchant  Tailors'  Company.  The 
grounds  stated  were,  that  he  was  not  legally  elected, 
agreeably  to  the  charters;  nor  according  to  any  legal 
by-law;  nor  according  to  any  legal  uniform  usage;  nor 
according  to  law.  On  cause  being  shewn  against  the 
motion  in  this  term  (Jamtary  15th),  the  Court  held  that 
the  grounds  of  the  application  were  not  sufficiently  stated 
in  the  rule,  but  leave  was  given  to  amend;  and  the 
grounds,  as  stated  in  the  amended  rule,  were :  — 

1.  That  the  said  M.  A.  was  not  legally  elected,  agree- 
ably to  the  existing  charters  of  King  Henry  VII.,  and 
those  therein  recited,  which  direct  that  the  whole  frater- 
nity shall  elect  a  master  from  amongst  themselves. 

*^.  That  he  was  not  elected  by  the  fraternity  from 

(a)  LUtledale  J.  was  in  the  bail  court.     Patteson  J.  at  GuUdhalL 

amongst 
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amongst  themselves,  but  by  a  portion  or  committee  of       18SS. 
the  whole  from  themselves,  who  are  self-elected  and  T" 
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fluctuating  and  uncertain  in  their  number.  agaimt 

S.  That  this  mode  of  electing  a  master  is  repugnant 
to  and  inconsistent  with  the  directions  of  the  said  charters^ 
and  narrows  the  electors  by  an  unreasonable  restriction. 

4.  That  the  persons  eligible  are  thereby  narrowed. 

5.  That  the  said  M,  A.  was  elected  master  according 
to  a  usage  observed  by  the  said  company,  that  a  por- 
tion of  the  whole  fraternity,  called  the  Court  of  Assist* 
ants,  shall  elect  the  master  from  themselves,  which  is 
inconsistent  with  the  directions  of  the  said  charters. 

6.  and  7.  That  no  by*law,  or  legal  usage,  authorizes 
the  mode  of  election  by  which  the  defendant  was  nomi- 
nated master. 

8.  That  the  nomination  of  the  defendant  is  incon* 
sistent  with  the  spirit  and  direction  of  the  said  charters, 
which  intended  the  appointment  to  that  office  to  vest  in 

all  the  members  of  the  company  from  out  of  themselves. 

9.  That  the  nomination  is  illegal  and  void,  as  made 

by  a  portion  or  committee  of  the  whole  fraternity,  in- 
definite, and  regulated  by  no  by-law  or  uniform  usage. 

10.  That  the  said  M.  A.  was  not  elected  according 
to  the  charters,  having  been  elected  by  a  select  body  out 
of  a  select  body ;  that,  in  point  of  fact,  there  is  no  by- 
law which  directs  and  sanctions  such  a  mode  of  elec- 
tion ;  and  if  there  be  such  a  by-law  in  fact,  it  b  illegal. 

The  affidavits  in  support  of  the  rule  set  forth  the  same 
matter  as  before,  respecting  the  right  of  election  under 
the  charters :  they  then  stated  that  the  Court  of  Assist- 
ants consisted,  at  that  time,  of  thirty-nine  persons  only, 
including  the  master  and  wardens ;  that  the  master  and 
wardens  were  elected  by  the  Court  from  among  them- 

I  i  3  selves. 
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1883.        selves,  without  reference  to  the  rest  of  the  fraternity  (a) ; 
"""^       that  their  number  was  uncertain  and  varying ;  that  the 
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agaimu  Other  members  of  the  company  were  not  permitted  to 
see  the  accounts,  records,  and  ordinances  of  the  said 
company ;  that  tlie  oath  administered  to  a  liveryman  on 
his  admission  required  that  he  should  not  (being  in  Z/m- 
don,  and  in  good  health)  absent  himself  from  the  feast 
holden  yearly  about  Midsummer^  because  he  would  not 
bear  the  office,  room,  and  charge  of  a  master  or  war- 
den; that  the  master  and  wardens  levied  fines  upon 
the  freemen  on  admission  to  their  livery,  and  increased 
them  at  their  pleasure;  that  the  said  M.  A.  was  elected 
out  of  the  Court  of  Assistants;  that  the  liverymen  are 
never  called  together  for  any  purpose  connected  with  the 
election  of  the  master  and  officers,  or  the  administration 
of,  or  examination  into,  the  funds  and  affiiirs  of  the 
company;  and  that  certain  freemen  and  liverymen  had 

(a)  In  th«  affidant  of  one  of  the  applicants,  Mr.  H,  H.  Frankh  the 
itatement  on  this  head  was  as  follows :  — <*  That  in  an  affidarit  of  J.  B, 
D€  MUe,  clerk  to  the  said  master  and  wardens,  sworn  on  the  Sd  of 
Jttnuaty  1831,  and  filed  in.thu  Honourable  Court  on  opposing  a  rule 
for  a  mandamus  to  inspect  the  records  of  the  said  company/'  (see  8  B, 
4rJtd.\\5.)'*  the  said  J,  B.  De  Mole  hath  sworn,  that  from  the  date  of 
the  earliest  documents  in  the  potsesison  of  the  said  master  and  wardens, 
down  to  the  present  time,  a  period  of  340  years  and  upwards,  there  appears 
to  have  existed  in  the  said  company  a  certain  body,  varying  in  number, 
but  not  falling  below  twenty- four,  called  assistants  or  councillors,  the 
members  of  which  appear  to  have  been  from  the  earliest  period,  and  still 
are  past-masters  and  others,  elected  from  the  liverymen  <»r  freemen  of  the 
said  fraternity ;  and  that  the  right  of  election  of  the  said  master  and 
wardens  appears  from  the  earliest  period  in  which  any  evidence  can  be 
procured  on  the  subject,  to  have  been  for  340  years  last  past  and  upwards, 
and  still  is,  in  the  said  corporation  of  master  and  wardens  and  the  said 
assistants  so  elected  as  above  mentioned. 

**  That  lie  {It.  H,  Franks)  has  made  considerable  enquiry  and  investi- 
gation, and  that  during  the  said  period  of  340  years,  the  usage  has  been  for 
the  master,  wardens,  and  assistants  to  elect  the  master  from  out  of  the 
Court  of  Assistants,  and  not  out  of  the  fraternity  at  large." 

applied 
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applied  to  the  master  and  wardens  for  liberty  to  in-        183S. 
spect  the  by-laws  and  other  documents^  but  had  been        

^       J  The  KivQ 

reiUSed.  asmntt 

In  opposition  to  the  rule,  Mr.  De  Mole,  the  clerk  of 
the  company,  stated  as  before,  that  he  had  examined 
the  records  of  the  company  during  the  periods  men- 
tioned in  his' former  affidavit,  as  to  the  election  of 
master,  and  that  it  nowhere  appeared  in  those  records 
that  the  fraternity  at  large,  or  any  members,  being 
merely  freemen  or  liverymen,  were  ever  summoned  to,  or 
took  part  in,  or  were  present  at,  such  election,  but  that 
the  master,  wardens,  and  court  of  assistants  were  the 
only  persons  who  appeared  to  have  attended  and  taken 
part  in  the  same;  tliat  the  Court  of  Assistants  is  a  body 
elected  from  the  freemen  and  liverymen,  the  members 
continuing  freemen  and  liverymen  after  their  election ; 
and  that  the  court  appears  to  have  existed  from  the 
earliest  times;  that  during  the  periods  aforesaid  the 
master  and  wardens  have  always,  at  the  time  of  their 
election,  been  freemen  of  the  company,  and  members  of 
the  fraternity  at  large,  but  not  always  members  of  the 
Court  of  Assistants  — -  it  appearing  by  the  said  records 
that  freemen  have  been  elected  to  the  office  of  master 
who  were  not  at  the  time,  and  do  not  appear  to  have  been, 
and  were  not  (as  deponent  believed),  at  any  time  before 
such  their  election,  members  of  that  court;  that  the  said 
M.  A.  was  a  freeman  and  liveryman  at  the  time  of  bis 
election,  and  was  duly  elected  by  the  master,  wardens, 
and  assistants  (being  past-masters)  of  the  said  company, 
according  to  the  custom  which  bad  existed,  as  the  depo- 
nent believed,  for  340  years  and  upwards;  that  the  com- 
pany was  a  corporation,  both  by  prescription  and  by 
charters;  and  lliat  by  a  charter  of  18  -W.7.  that  king 

I  i  4  confirmed 
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1833.        confirmed  to  the  then  master  and  wardens  of  the  com- 
pany  all  their  then  existing  privileges  and  franchises,  as 

Tb6  KiMo 

agahut  their  predecessors  bad  been  reasonably  accustomed  to 
use  and  enjoy  the  same ;  and  deponent  believed  that  the 
present  custom^  as  to  the  election  of  master,  had  been 
lawfully  established  before,  and  existed  at  the  time  of 
granting  that  charter;  that  the  present  number  of  free- 
men, as  nearly  as  the  deponent  could  calculate,  was  from 

1000  to  1100,  of  whom  from  320  to  340  were  also 
liverymen;  that  a  large  number  of  the  freemen  were  very 
indigent,  many  of  them  receiving  pensions  or  occasional 
relief  from  the  company,  and  that  a  meeting  of  the  whole, 
for  the  purpose  of  electing  a  master  and  wardens  (if  they 
could  be  summoned)  would  produce  much  inconvenience, 
without  corresponding  benefit;  that  the  charities  and 
trusts  under  the  management  of  the  master  and  wardens, 
which  were  numerous  and  important,  had  been  entrusted 
to  them,  as  deponent  believed,  by  persons  acquainted 
with  the  constitution  and  mode  of  government  of  the 
company,  as  it  had  existed  for  the  last  three  centuries 
and  upwards,  and,  in  some  instances  at  least,  upon  the 
faith  thereof;  that  the  number  of  the  Court  of  Assistants 
is  limited  to  forty*  and  has  not,  during  the  last  340  years 
(as  is  believed),  fallen  below  twenty-four;  that  when  the 
number  is  below  forty,  wardens  are  elected  from  the 
body  of  the  freemen,  and  are  shortly  afterwards  chosen 
members  of  the  court;  but  when  the  court  is  full,  the 
wardens  are  elected  from  among  its  members,  to  avoid 
increasing  the  number ;  that  the  said  M.  A.  was  elected 
master  by  the  master,  wardens,  and  assistants  of  the 
company,  being  past-masters,  according,  as  the  depo- 
nent believed,  to  immemorial  usage,  and  that  on  no 
occasion,  during  the  last  340  years,  as  the  deponent 

believed. 
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believed,  had  any  other  persons  taken  part  in  such  eleo        18S3. 
tions.     There  were  other  affidavits  on  the  same  side; 
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and  a  verified  copy  of  the  charter  of  18  i7.  7«  (the        agahui 
governing  charter  of  the  company)  was  also  put  in,  re- 
ferring, by  inspeximus,  to  previous  charters  of  1  Edw.  3., 
14  Rick.  2.,  9  H.  4.,  18  H.  6.,  and  5  Edw.  4. 

The  charter  of  1  Edward  III.,  (exemplified  under  the 
great  seal  in  15  Edw,  III.)  after  reciting  that  the  Tailors 
and  Linen  Armourers  of  London  had  petitioned  the  king 
and  his  council  in  parliament  for  the  confirmation  of  a 
certain  annual  guild  immemorially  held  by  them  for  the 
r^ulation  of  their  trade,  confirmed  such  guild  accord- 
ingly, with  authority  to  the  men  of  the  said  mysteries, 
and  their  successors,  to  order  and  regulate  the  same^ 
and  to  correct  the  faults  of  their  servants  of  the  same 
mysteries,  by  the  view  of  the  mayor  of  the  said  city  for 
the  time,  &c.,  et  per  probiores  et  magis  sufficientes  ho- 
mines de  misteris  illis ;  *'  and  that  no  one  should  hold  a 
counter  or  shop  of  the  said  mysteries  within  the  liberty 
of  the  city  aforesaid,  unless  he  be  of  the  freedom  of  that 
city ;  nor  shall  any  one  be  admitted  to  the  said  freedom, 
unless  it  shall  be  testified  by  the  honest  and  lawful  men 
of  the  said  mysteries  that  he  is  honest,  faithful,  and  fit  for 
the  same."  Richard  II.  confirmed  the  above  charter,  and 
the  good  customs  and  usages  touching  the  said  guild,  not 
expressed  in  the  said  charter,  and  which  they  had  used 
in  the  said  city  from  time  immemorial;  and  he  further 
granted  to  the  said  tailors  and  linen  armourers  that  they 
and  their  successors  *^  habere,  tenere  et  exercere  possint 
gildam  praedictam  et  fraternitatem  dictorum  scissorum, 
&c.  aliarumque  personarum  quas  ipsi  recipere  voluerint 
in  fraternitatem  praedictam,  ac  cligerCf  habere  et  facere 
possint  unum  magistrum  et  quatuor  custodes  de  seipsis 

quotiens 
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1833.  quotiens  eis  placuerit  vel  opus  Juerit  pro  gubemationej 
atstodia  et  regimine  fratemitatis  prcedictie  in  perpetuunif 

against  protU  melius  sibi  placuerit"  &c  And  that  the  said  mas- 
ter and  wardens  *^  adventus  et  congregationes  suos  in 
locis  civitatis  praedictse  eis  pertinentibus  facere  possint," 
and  might  there  in  an  honest  manner  keep  their  feast 
on  the  festival  of  Si.  John  the  Baptist^  "  et  ibidem  fecere 
ordinationes  inter  ipsos^  prout  sibi  viderint  magis  neces- 
sariaset  opportunas,  pro  meliori  gubernatione  fratemitatis 
praedictae  in  perpetuuro,  prout  ipsi  ante  haec  a  longo  tem- 
pore fecere  consueverunt.''  By  the  charter  of  Henry  IV., 
the  former  charters  were  confirmed  to  the  then  master 
and  wardens  by  name,  and  it  was  furtlier  granted,  on  the 
petition  of  the  said  master  and  wardens,  that  they  and 
their  successors  should  be  perpetui  et  capaces,  and  that  the 
fraternity  should  be  solida,  perpetua  et  incorporata ;  that 
the  fraternity  should  be  called  the  Fraternity  of  Tailors 
and  Linen  Armourers  oi  St.  John  the  Baptist  in  the  City 
oi  London;  and  that  the  said  master  and  wardens  should 
be  called  the  Master  and  Wardens  of  the  said  Fraternity 
of  tailors,  &c.:  and  the  said  master  and  wardens  and  their 
successors,  and  also  the  fraternity  aforesaid,  were,  by 
the  said  charter,  incorporated  for  ever  and  made  as  one 
body;  and  they  were  to  have  a  common  seal,  and  to 
plead  and  be  impleaded  by  the  name  of  the  Master  and 
Wardens  of  the  Fraternity  of,  &c.  And  the  King  further 
granted  to  the  said  master  and  wardens  to  have  and 
hold  to  them  and  their  successors  for  ever  all  the  lands, 
tenements,  annuities,  and  other  possessions  whatsoever, 
acquired  by  them  or  their  predecessors,  or  by  any 
others,  before  that  time,  by  the  name  of  the  tailors  and 
linen  armourers,  &c.,  or  by  the  name  of  the  fraternity, 
or  of  the  master  and  wardens  of  the  fraternity,  of  St, 
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Jhkn  the  Baptist^  &&,  or  by  any  other  name  whatsoever,        1833. 
to  the  use  (ad  opus)  of  the  tailors  and  linen  armourersi 

^         '^     '  ^       The  Kixo 

or  of  the  fraternity :  and  the  King  ratified  and  confirmed  agnnu 
the  possession  of  the  same  to  the  said  master  and  war- 
dens and  their  successors,  the  statute  of  Mortmain,  &c^ 
or  any  forfeiture  notwithstanding.  Henry  VI.  confirmed 
the  above  charters  to  the  then  master  and  wardens  by 
name,  by  the  advice  of  the  lords  spiritual  and  temporal 
in  parliament,  and  added  other  privil^es  which  it  is 
not  material  to  state.  Edward  IV.,  on  the  petition  of 
the  then  master  and  wardens,  ratified  and  confirmed  the 
above  charters  to  them  by  name. 

Henry  VII.,  by  the  advice  and  consent  of  the  lords 
spiritual  and  temporal  in  parliament  holden  in  the  first 
year  of  his  reign,  confirmed  the  above  charters  to  the 
thai  master  and  wardens  by  name,  and  their  succes- 
sors, **  prout  iidem  magister  et  custodes  eis  uti  debent 
et  solent,  ipsique  et  praedecessores  sui  libertaUbus  et 
franchesiis  illis  a  tempore  confectionis  literarum  prce- 
dictarum  semper  hactenus  rationabiliter  uti  et  gaudere 
consueverunt:''  and  by  charter  in  the  eighteenth  year 
of  his  reign,  that  king  confirmed  the  preceding  char- 
ters to  the  then  master  and  wardens  and  their  suc- 
cessors, by  name,  prout,  &c.  (as  before):  and,  being 
informed  that  the  men  of  the  said  mysteries,  or  at  least 
sanior  pars  eorundem,  had  from  time  whereof  &c., 
traded,  and  still  did  trade,  in  various  parts  of  the  world, 
to  the  honour  of  the  realm,  &c,  and  especially  had 
used  the  buying  and  selling  of  woollen  cloths  through- 
out the  realm,  and  particularly  in  London^  the  king 
transferred  and  changed  the  said  giiild  or  fraternity 
into  the  name  of  the  guild  of  Merchant  Tailors  of  the 
fraternity  of  St.  John  the  Baptist  in  the  city  of  London  ; 

and 
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18SS.        and  the  master  and  wardens,  and  their  successors,  into 
"  the  name  of  Master  and  Wardens  of  the  ffiiild  of,  &c.. 

The  Kino  °      . 

ofoiiui  and  incorporated  the  said  guild,  and  the  said  master 
and  wardens  and  their  successors,  by  the  said  new  names 
respectively;  and  gave  power  to  the  said  master  and 
wardens  to  augment  the  said  fraternity  and  receive  per- 
sons into  the  same :  "  Et  quod  dicti  magister  et  gar- 
diani,  &c.,  et  successores  sui,  habeant,  teneant,  possideant 
ct  gaudeant  eis  et  successoribus  suis  omnia  et  omnimoda 
terras,  &c.,  et  alia  hereditamenta  et  alias  possessiones 
quascunque  ac  bona  et  catalla  quascunque,  necnon  omnia 
et  omnimoda  libertatesj  JranchesiaSf  privilegia  et  con' 
suetudines  quce  et  quas  magister  et  custodes  diets  gildie 
sive  fraternitatis  scissorum  et  linearum  armaturarum  ar- 
murarorium,  &c.,  tempore  confectionis  pnesentium  ha- 
buervnty  aut  ipsi  vel  pnedecessores  suij  sive  homines 
pradictarum  misteraruniy  ante  tuec  tempera  habuerwU^ 
possederunt  sive  tenuerunt,  seu  eis,  vel  eorum  alicui,  aut 
dictae  gilds  sive  fraternitati,  ante  hasc  tempora  concessa 
seu  indulta  fuerunt"  The  master  and  wardens  were 
further  empowered  to  make  and  execute  statutes  and 
ordinances  for  the  government,  &c.,  of  the  said  mys- 
teries, and  of  the  men  of  the  said  fraternity  and  mys- 
teries, according  to  the  exigency,  as  often  as  need  should 
be,  so  that  they  were  not  contrary  to  the  laws  and  cus- 
toms of  England^  or  in  prejudice  of  the  mayor  of  Z/?n- 
doti.  No  one  was  to  use  the  art  or  mystery  of  the 
Merchant  Tailors,  &c.  in  the  city,  unless  admitted 
thereto  by  the  master  and  wardens.  Other  privileges 
were  given,  which  it  is  unnecessary  to  state. 

The  SolicitOT'Generaly   Sir  James  Scarlett^  Coleridge 
Serjt.,  and  Follett  shewed  cause  in  the  present  term. 

In 
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Jo  the  first  place,  this,  being  an  office  in  a  private  com-  1833. 
pany,  is  not  one  of  those  for  which  by  the  statute  9  Ann.  ^  „ 
e.  20.  an  information  in  the  nature  of  a  quo  warranto  agmnu 
lies  at  the  instance  of  a  private  relator.  The  master  of 
the  Merchant  Tailors'  Company  does  not,  if  improperly 
appointed,  usurp  any  right  of  the  crown.  He  is  merely 
the  head  of  a  voluntary  association,  and  his  office  relates 
only  to  the  administering  of  charities  belonging  to  that 
society,  and  to  the  regulating  of  the  trade  with  which 
their  body  is  connected.  It  is  no  more  the  subject  of  a 
quo  warranto  than  an  office  in  the  College  of  Physicians, 
or  in  one  of  the  inns  of  court.  It  does  not  concern  the 
administration  of  justice,  the  protection  of  the  peace, 
or  the  acquisition  or  exercise  of  any  political  right  It 
is  true  that  members  of  this  company  admitted  to  their 
livery  are  entitled  to  vote  for  the  city  of  London ;  but 
that  is  not  a  right  communicated  by  the  master  in  that 
capacity.  Apprenticeship  entitles  to  freedom,  but  the 
right  is  not  communicated  by  the  master  to  the  ap- 
prentice, nor  does  his  situation  relatively  to  the  ap- 
prentice make  him  liable  to  a  quo  warranto.  If,  indeed, 
an  information  were  moved  for  to  oblige  Mr.  Allwood  to 
shew  why  he  claimed  to  act  as  a  liveryman  of  Londony 
the  case  would  be  different  Many  chambers  which 
now  confer  a  vote  for  the  city  of  London^  are  at  the  dis- 
posal of  the  societies  of  the  Inner  and  Middle  Temples 
but  could  a  quo  warranto  information  be  on  that  ac- 
count exhibited  against  an  officer,  the  treasurer  for 
instance,  of  one  of  those  societies,  even  supposing  it  were 
a  body  corporate  ?  The  title  and  preamble  of  the  sta- 
tute 9  Ann.  c.  20.,  as  well  as  the  words  of  sect.  4.,  shew 
that  the  enactment  in  that  section  giving  power  to  pri- 
vate persons  to  exhibit  quo  warranto  informations  for 

Ithe 


Attwood. 


494  CASES  IN  HILARY  TERM 

18S3.       the  usurping  of  offices,  relates  only  to  offices  in  cities, 
towns  corporate,  boroughs,  "  and  places"  of  a  like  de- 

affwut  scription :  and  this  b  confirmed  by  the  language  of 
32  G.  3.  c.  58.  5.  1.,  which  enables  the  defendant  to  any 
such  information  for  the  exercise  of  an  oflSce  or  fran- 
chise *^  in  any  city,  borough,  or  town  corporate''  to 
plead  that  he  has  held  such  ofiice  six  years.  It  was 
decided  in  Rex\*  }Vallis{a\  that  *^  places"  in  the  former 
act  must  mean  places  ejusdem  generis  with  those  pre* 
viously  named :  and  in  Horn  v.  The  Cutler^  Company  {b\ 
that  the  powers  given  by  that  statute  did  not  extend  to 
the  case  of  a  private  company.  [^Taunton  J.  referred  to 
Rex  V.  Highmore  (c).]  That  case  is  explained  by  Bex 
V.  M}Kay[d\  where  it  was  held  that  the  statute  of 
Anne  applied  only  to  corporate  o£Sces  in  corporate 
places.  {Pattern  3.  In  Rex  v.  The  Duke  of  Bed- 
Jbrd  (f },  the  Court  made  a  rule  absolute  for  a  quo  war- 
ranto information  against  the  duke  as  claiming  to  be 
governor  of  the  company  of  conservators  of  Bedford 
LeoeL  That,  however,  was  at  common  law,  before  the 
statute  of  Anne."]  In  Rex  v.  Bumstead  (g),  such  an  in- 
formation was  granted  against  an  individual  claiming  to 
be  master  of  the  Patieti  Makers*  Company,  but  the  pre- 
sent objection  was  not  taken.  [^Patteson  J.  '  It  was  in 
Rex  V.  The  Duke  of  Bedford  {e\  without  success.]  An 
information  of  this  kind  could  not  be  filed  independently 
of  the  statute  of  Anne^  by  a  private  relator.  In  2  Sehom 
N.  P.  p.  1152.  8th  edit.,  it  is  stated,  that  before  the 
statute  a  private  person  could  not  interpose  in  quo 
warranto,  the  Crown  only,  by  the  Attorney-General^ 

(a)  5  r.  R.  375.  (b)  2  Sdw.  N.  P.  1152.  note  {k). 

(e)  5B,iJ.  771.  (d)  SB.fC.  640. 

(0  1  Barnard.  JT.  B*  242.  28a      (g)  2  0.  {•  Jd.  699* 

being 
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being  competent  to  do  so;  and  authority  is  given  in  1833. 
support  of  that  position ;  though,  on  the  other  hand, 
Mr.  Tancred  in  his  work  on  quo  warranto,  p.  15.  states  agaiwu 
it  to  be  beyond  a  doubt  (and  assigns  grounds  for  that 
opinion)  that  before  the  statute  of  Anne  the  coroner  did 
exhibit  such  informations  at  the  suggestion  of  private 
persons.  But  at  all  events,  if  this  case  is  unquestionably 
not  within  the  statute,  the  Court  will  not  refer  to  any 
supposed  common  law  right,  but  will  leave  the  matter 
to  the  Attorney-General,  who,  if  an  office  of  this  kind  is 
abused,  or  its  trusts,  charitable  or  otherwise,  unfulfilled, 
may  proceed  against  the  party  in  this  Court  or  in 
Chancery. 

Then  passing  by  this  objection,  the  words  of  the 
charter  o(  Rich.  2,  are,  that  the  fraternity  of  tailors  and 
linen  armourers  and  their  successors  "  eligere,  habere  et 
faceve  possint  unum  magistrum,  &c.,  de  seipsis,  quotiens 
eis  placuerit,  vel  opus  fuerit,  pro  gubernatione,  &c.,  prout 
melius  sibi  placuerii"  Now,  in  Rex  v.  The  Mat/or  of 
Chester  {a\  where  there  was  a  similar  latitude  in  the 
words  of  the  charter  (^^  singulis  annis  successivis  eligere 
possint**)  and  the  usage  had  not  been  to  elect  annually. 
Lord  Elletiborough  said  that  the  Court  would  not  in- 
terfere against  a  long  continued  usage  upon  words  of  a 
charter  which  were  in  any  degree  doubtful.  The  usage 
here  called  in  question  has  existed,  at  all  events,  ever 
since  1488;  and  where  the  words  of  a  charter  admit 
of  doubt,  usage  is  a  proper  guide  to  the  construction, 
Gape  V.  Handley  (&).  The  next  charter,  that  of  Hen.  4. 
grants  to  the  then  master  and  wardens  to  be  per- 
petui  et  capaces,  gives  tliem  a  distinct  incorporation, 

(a)  iM.iS.  101.  (6)  3T.R*  288.  n.  (a). 

and 
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]8dS.        and  vests  in  them  and  their  successors  all  the  lands, 

„  tenements,  annuities,  and  possessions  which  they  or  the 

ngiritui        fraternity,  by  whatsoever  name,  ever  before  had.     The 

At7WOO]>. 

charter  of  Hen.  7.  is  granted  by  the  advice  and  consent 
of  the  lords  spiritual  and  temporal  in  parliament,  and  is, 
therefore,  in  effect,  a  statute  of  the  realm.  The  Princes 
Case  {a) :  the  omission  of  the  Commons  is  no  proof  to 
the  contrary  in  a  private  act,  if  it  be  found  on  the 
parliament  roll,  as  may  be  proved  by  many  instances. 
This  charter  incorporates  the  company  by  a  new  name, 
still  keeping  separate  tlie  master  and  wardens  from 
the  body  at  large,  and  it  confers  on  the  master  and 
wardens,  and  tlieir  successors,  all  their  former  pos- 
sessions and  rights,  and  all  the  liberties,  franchises, 
privileges,  and  customs,  which  the  master  and  wardens 
of  the  said  fraternity  of  tailors  or  linen  armourers,  or 
their  predecessors,  or  the  men  of  the  said  mysteries 
before  then  had.  Now  it  is  quite  clear  that  the  custom, 
as  to  die  election  of  master,  subsisted  long  before  the 
date  of  this  charter ;  whatever,  tlierefore,  its  commence- 
ment may  have  been,  the  charter  confirms  it. 

Supposing  even  that  the  charter  of  Rich.  2.  gave  the 
right  of  election  to  all  the  fraternity,  liverymen  and 
freemen,  it  is  settled  by  many  cases  that  the  members  of 
a  corporation  may,  by  a  by-law,  vest  that  right  in  a  more 
limited  number,  if  they  do  not  exclude  any  integral  part 
of  the  body,  or  introduce  any  stranger,  Case  of  Corpora-^ 
tions{b\  Rexy.Ash'weU[c\Rex\.  Westwood{d).  Though 
the  number  of  the  select  body  be  indefinite  or  varying, 
that  is  not,  of  itself,  any  objection,  Golding  v.  Feun  {e). 

(a)  8  Rep.  20.  (b)  4  Bep,  776. 

(c)  12  East,  22,  (</)  7  Bingh.  1. 

{e)  1  B.^C.  765. 

And 
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And  if  such  a  by-law  may  legally  be  made,  its  existence        18SS. 
at  a  former  period  may  be  presumed,  where  records  are 
defective,  and  the  usage  has  been  very  long  established,        agauut 
though  the  by-law  itself  may  have  been  lost  by  time, 
Bex  V.  Head  (a).  Rex  v.  Ashwell  (6),  Bex  v.  Bird  (c).   ' 
Even  sixty  years'  usage  has  been  considered  evidence  of 
a  by-law,  Perkin  v.  The  Master^  Sfc.  of  the  Crdleri 
Company  {d). 

But  an  attempt  is  made  to  shew  that  the  by-law, 
supposing  it  to  exist,  narrows  not  only  the  number  of  • 
electors,  but  that  of  the  persons  eligible ;  in  which  case, 
according  to  a  distinction  perhaps  of  modern  origin,  but 
which  cannot  now  be  contested,  the  whole  by-law 
(taking  it  to  be  one  and  entire)  would  be  invalid.  But 
the  a£Sdavit  on  the  other  side,  in  which  a  former  affidavit 
of  Mr.  De  Mole  is  cited,  does  not  establish  this.  It 
appears  that  the  court  of  assistants  elect,  but  not  that 
they  are  necessarily  the  body  elected  from.  On  the  ' 
contrary,  it  is  stated  that  the  practice  in  this  respect  has 
not  been  invariable.  And  if  it  had,  it  does  not  follow 
that  any  by-law  has  limited  the  number  of  persons 
eligible.  All  may  be  eligible,  and  yet  in  practice  it  may 
uniformly  have  been  found  most  convenient  to  choose 
from  a  certain  class,  who  were  likely  to  be  most  eminent 
in  the  fraternity,  and  best  acquainted  with  its  afiairs. 
The  court  of  assistants  are  all  freemen,  and  need  no  by- 
law to  render  them  eligible.  Mr.  Attwood  is  a  member 
of  the  body  at  large,  as  well  as  of  the  court  of  assistants; 
he  has  all  the  qualifications  which  would  entitle  him  to 
be  chosen  if  the  election  were  made  from  among  the 
whole.     It  will  not,  therefore,  be  presumed  that  he  is 

(a)  4  Burr.  8515.  (6)  12  EaU,  22.  (c)  15  Eaat^  367. 

(<q  2Sdw.  N.  P,  1172.  (8th  edit.)  from  Serjt.  HUn  MSS. 

Vol.  IV.  K  k  elected 
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1853.        elected  by  reason  of  something  vicious   in   a  by-law 
•—        otherwise  good.     The  affidavits  on  the   other  side  do 

Hie  KiHO  •       ,  -  I  .  1        • 

auaifut  uot  State  that  any  person  has  ever  been  rejected  as  in- 
Attwoo^.  eligible  because  he  was  not  a  member  of  the  court.  All, 
therefore,  that  is  justly  to  be  presumed  with  respect 
to  a  by-law  is,  that  it  reduced,  as  it  legally  might,  the 
body  of  electors ;  but  not  that  it  went  the  length  of  re- 
stricting, contrary  to  the  general  law,  the  number  of 
persons  eligible. 

The  oath  taken  by  the  liverymen,  not  to  absent  them- 
selves from  the  annual  feast  for  the  purpose  of  avoiding 
the  office  and  charge  of  a  master  and  warden,  can  make 
no  difference;  because  every  freeman  is  eligible  to  the 
office  of  warden,  and  may,  therefore,  in  any  view  of  the 
case,  become  master.  No  substantial  ground,  therefore,  is 
laid  for  this  application,  supposing  it  admissible  in  point 
of  law ;  and,  as  was  said  by  Abbott  C.  J.  in  Ilex  v.  Hey^ 
thome  {a\  if  there  be  no  reasonable  doubt,  the  court  will 
not,  on  trivial  grounds,  set  on'  foot  a  proceeding  which 
may  disturb  a  very  great  and  important  corporation. 

F.  Pollock  and  Hoggins^  contra.  First,  as  to  the  power 
of  the  court  to  grant  a  quo  warranto  in  this  case,  that 
point  is  decided,  not  only  by  Rex  v.  Bumstead  {b\  but 
by  Bex  v.  Wakelin  (c),  where  the  Court  made  a  rule 
absolute  for  an  information  calling  on  a  party  to  shew 
by  what  authority  he  claimed  to  be  a  member  of  the 
Company  of  Tailors  in  Lichfield,  In  Bex  v.  Jolliffe  {d)j 
there  was  a  quo  warranto  information  for  claiming  to 
exercise  the  office  of  mayor  of  Petersfieldf  which  is  not  a 
corporate  town.     It  is  no  answer  to  say  that  in  those 

(a)  SS.^C.  429.  (b)  2  P.  j-  Jid.  699. 

(c)  in.iJd.  50.  (d)  SB.fC.  54. 

cases 
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cases  the  objection  now  urged  was  not  taken  ;  and  it  is        1833. 
to  be  observed,  that  the  motion  for  a  mandamus  in  the       — — 

The  KiN« 

present  case  was  resisted,  and  disposed  of,  on  the  ground        agnintt 
that  an  application  to  the  Court  for  a  quo  warranto  was 
the  proper  course. 

The  question  then  is,  what  is  the  true  effect  of  the 
charters  by  which  this  corporation  is  governed.    And  it 
is  to  be  wished  that  in  former  cases  the  Court  had  paid 
less  regard  to  usage,  and  considered  more  what  was 
required  by  the  language  of  charters,  and  the  rights 
which  the  subject  derived  from  them.     The  language  of 
the  charter  of  lUck.  2.  is  perfectly  plain  :  that  the  said 
tailors  and  linen  armourers  and  their  successors  **  shall 
be  enabled  to  exercise  the  guild  and  fraternity  of  the 
said  tailors  and  armourers  of  linen  armoury,  and  of 
other  persons  whom  they  may  be  willing  to  receive  into 
the  aforesaid  fraternity,  and  shall  be  able  to  elect,  have, 
and  make,  one  master  and  four  wardens  from  amongst 
themselves  so  often  as  they  shall  please,"  &c.     But  it  is 
said,  that  a  usage  has  prevailed  from  which  the  Court 
must  presume  a  by-law,  narrowing  the  rights  of  elec- 
tion ;  and  that  that  by-law  is  not  now  to  be  called  in 
question ;  in  support  oF  which  latter  proposition  Rex  v. 
The  Mayor  of  Chester  {a)  was  cited.     There,  however, 
the  application  for  a  mandamus  was  refused  mainly  on 
the  ground  that  another  remedy  was  open,  namely,  by 
quo  warranto.  In  Hex  v.  Ashwell  (b),  the  alleged  by-law 
was  submitted  to  a  jury,  who  found  in  favour  of  it. 
Lord  Ellenboroitgh  observed  there,  that  long  continuance 
of  a  by-law  would  not  legalize  it  if  it  were  in  itself 
illegal.     In  Rex  v.  Westwood  (c),  a  quo  warranto  was 

(a)  \M.  ^S,  101.  (*)  ISiParf,S2. 

(c)  4  P.  4^  C.  781.     7  Bingk.  1. 

K  k  2  granted, 
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1833.  granted,  and  the  by-law  came  in  question  on  demurrer; 
"^^  the  Judges  of  this  Court  differed  in  opinion  respecting 
agairui  it,  and  on  error  brought,  it  was  only  alter  a  considerable 
lapse  of  time  that  the  House  of  Lords  declared  it  valid, 
some  of  the  Judges  being  still  of  a  different  opinion.  In 
Hex  V.  Bird  (a),  the  information  was  granted  in  the  first 
instance.  These  cases  shew  that  the  disposition  of  the 
Court  in  late  times  has  not  been  to  preclude  enquiry 
into  such  by-laws  and  usages  by  refusing  informations : 
and  in  the  present  case,  if  any  doubt  arises,  the  ques- 
tion ought  to  be  submitted  to  a  jury. 

It  is  essential  to  the  validity  of  a  by-law  that  it  be  not 
contradictory  or  repugnant  to  the  charter,  2  Selw,  N»  P. 
1170.  8th  edit.,  which  it  clearly  is  if  it  limit  the  number 
of  persons  eligible ;  or  if  it  vary  the  description  of  such 
persons,  Lee  v.  Wallis  {b).  Even  where  this  is  not  the 
case,  the  Court  may  enquire  whether  the  practice  which 
prevails  is  founded  on  a  just  construction  of  the  charter. 
The  body  making  by-laws  cannot  unreasonably  narrow 
the  number  of  electors,  nor  impose  a  qualification  un- 
warranted by  the  charter,  Rex  v.  Spencer  (c).  Here  both 
objections  arise.  As  was  said  in  Rex  v.  Spencer^  the 
select  body  *^  have  restrained  the  electors,  not  generally, 
but  with  such  a  distinction  as  in  effect  places  the  election 
in  themselves  {dy*  The  number  of  electors  is  narrowed 
here  from  1100  to  at  most  forty,  and  that  a  fluctuating 
and  indefinite  body:  and  the  qualification  is  added,  of 
being  a  past  master.  The  charter  directs  that  the  fra- 
ternity shall  elect  de  seipsis;  the  by-law  establishes  a 
select  body,  who  elect  themselves  and  elect  out  of 
themselves. 

(a)  13  East fS67/  (b)  I  Lord  JCenyorCs  Notes,  *i99. 

(c)  5  Burr.  1827.  {d)  Ibid.  1635. 
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It  is  said,  that  the  election  by  the  limited  body  out  of  18SS. 
themselves  is  not  part  of  the  by-law,  and  that,  in  factf  JT^TT 
masters  have  been  elected  who  were  not  at  the  time  agcAmt 
members  of  the  court  of  assistants.  But  the  affidavit  does 
not  specify  the  instances,  their  number,  or  date:  they 
may  even  have  been  before  the  making  of  the  supposed 
by*law.  It  stands,  therefore,  without  any  substantial 
contradiction,  that  the  usage  has  been  for  this  body  to 
elect,  and  also  to  elect  from  among  themselves :  if  a 
by-law  is  to  be  inferred  from  usage,  it  must  be  collected 
from  the  whole  usage « — the  vicious  part  as  well  as  the 
sound;  they  have  no  right  to  separate  one  from  the 
other;  or  if  any  question  arises  whether  or  not  the 
practice  has  in  fact  been  vicious,  or  whether  the  by-law 
is  to  be  connected  with  that  vicious  practice,  or  only 
with  so  much  of  the  custom  as  is  valid,  those  points 
ought  to  be  submitted  to  a  jury,  and  not  decided  by  the 
Ck)urt  on  this  application. 

Denman  C.  J.  I,  for  one,  should  be  very  sorry  to 
withdraw  from  the  consideration  of  a  jury  any  case  that 
was  properly  a  subject  for  their  inquiry :  and  whenever 
a  proper  doubt  is  raised  upon  any  material  fact  regard- 
ing the  title  of  a  public  officer,  this  Court,  I  think,  will 
not  hesitate  to  refer  it  to  the  proper  tribunal.  But,  here^ 
I  am  of  opinion  that  no  sufficient  case  is  made  out:  for, 
without  going  into  nice  distinctions,  it  ought,  at  least,  to 
be  shewn  to  the  Court,  before  they  allow  parties  to  be 
subjected  to  the  trouble  and  expense  of  such  a  proceed- 
ing as  this,  that  there  is  some  reasonable  ground  for 
doubting  the  title  that  is  called  in  question.  In  the 
present  case  two  objections  are  raised:  first,  that  the 
number  of  electors  is  improperly  limited ;  secondly,  that 

K  k  3  the 
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18S8.  the  body  of  persons  eligible  is  also  narrowed  by  the  by- 
-^  law  on  which,  as  it  is  assumed,  the  practice^  with  regard 

ofahui  to  these  elections,  must  be  grounded.  But  I  am  not 
sure  that,  in  this  case,  the  party  against  whom  the  appli- 
cation is  made  would  rely  on  such  by-law,  or  need  do  so. 
The  first  objection  is  certainly  not  a  valid  one  in  point 
of  law,  unless  clear  grounds  can  be  shewn  for  saying 
that  the  limitation  of  the  electing  body  was  unreason- 
able.     In  Rex  y.  Spencer {a)^  it  did  so  appear;   but 

r 

the  present  case  is  not  brought  within  that;  and  it  is 
perfectly  understood  as  law,  that  a  mere  limitation  of 
the  number  of  electors  is  not  in  itself  any  objecticm  to  a 
by-law.  The  other  point  taken,  namely,  that  the  body 
elected  from  is  narrowed,  would  undoubtedly  be  fetal  to 
any  by-law,  though  found  by  a  jury  to  have  existed; 
but  it  does  not  strike  me  that  that  objection  is  raised, 
even  by  the  affidavit  of  Mr.  Franks^  when  that  is  properly 
sifted.  It  is  stated  by  him  that  the  elections  have^  for  a 
great  length  of  time,  been  made  out  of  a  certain  class ; 
but  the  distinction  is  so  obvious  between  a  limitation  of 
the  known  number  of  electors,  and  a  practice  of  electing 
out  of  a  limited  class,  the  motives  for  which  election 
cannot  in  each  instance  be  known,  that  it  does  not  ap« 
pear  how  any  mistake  can  arise  between  one  and  the 
other.  It  is  sworn,  also,  that  there  have  been  excep* 
tions  to  the  latter  practice;  and,  under  these  circum- 
stances, I  should  think  it  most  unreasonable  to  pre- 
sume the  existence  of  a  by-law  corresponding  with  that 
practice.  This  was  the  only  doubt  upon  which  the 
Court  would  have  been  inclined  to  pause ;  and  as  we 
all  think,  on  examining  the  affidavits,  that  this  doubt 

(a)  5  Burr,  1827. 

is 
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is  not  sufficiently  raised,  there  is  no  prima  facie  case        1833. 
to  warrant   us  in   calliiii?   tliese  gentlemen  to  further        "    ~ 

^  ^  The  KivQ 

question.  agamtt 

Attwood. 

LiTTLEDALE  J.  The  charter  of  RicA.  2.  empowers 
the  fraternity  to  elect  a  master  and  warden  de  seipsis, 
but  does  not  prescribe  the  mode.  For  that  we  must 
refer  to  the  usage.  Now  the  usage,  as  far  back  as  1488, 
appears  to  have  been  for  the  master,  wardens,  and  as- 
sistants who  had  served  the  office  of  master,  to  elect  the 
master.  The  charter  of  18  Hen,  7.  confirms  former 
usages,  and  therefore  the  question  is,  whether  this  usage 
was  valid.  That  the  number  of  electors  may  be  re- 
strained by  usage  or  by-law,  was  fully  admitted  in  Hex 
V.  fVeslwood  {a) ;  but  it  is  said  that  the  present  usage  is 
invalid,  because  it  must  be  taken  altogether  as  shewn 
by  the  practice  stated  on  affidavit,  and  the  effisct  of  the 
practice  is  to  restrain  the  number  of  persons  eligible, 
and  prevent  the  choice  from  being  made  out  of  the 
general  body  of  freemen.  There  is  no  doubt  that  a 
usage  or  by-law  having  this  effect  would  bd  bad:  the 
reason  given  for  narrowing  the  number  of  electors, 
namely,  the  avoiding  of  confusion,  does  not  apply  to  it. 
But  here,  although  the  choice  has  generally  been  made 
out  of  the  limited  body,  it  does  not  follow  that  the  be- 
longing to  that  body  was  a  necessary  qualification.  It 
may  be  that  the  master  has  usually  been  chosen  out  of 
the  court  of  assistants,  the  members  of  that  body  having 
more  experience  and  knowledge  of  the  affairs  of  the 
company  than  other  persons ;  but  there  is  not  enough 
on  the  affidavits  to  shew  that  this  was  part  of  the  same 

(a)  7Bingk.  1. 
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1833.       usage  \i'hich  narrowed  the  number  of  electors,  that  both 
practices  commenced  at  the  same  time,  or  that  they  are 
n«'^       to  be  connected  with  one  and  the  same  by-law. 


Atzwood. 


Taunton  J.     Since  the  Case  cf  Corporations  (a\  it 
has  almost  universally  been  considered,  that  a  by-law 
narrowing  the  number  of  electors  might  be  supported : 
but  a  by-law  restricting  the  number  of  persons  eligible 
has  been  always  held  bad.     The  Court  must  not,  in 
the  present   case,   be  understood  as  suggesting  even 
an  inclination  of  opinion  that  such  a  by-law  could  be 
maintained.      But,  for  the  purpose  of  inducing  the 
Court  to  grant  this  rule,  an  ingenious  mode  of  putting 
the  case  has  been  adopted.     It  is  said  that  if  a  doubt 
exists  the  question  should  be  sent  to  a  jury:  and  here, 
as  the  affidavits  state  a  uniform  practice  of  electing  the 
master  from  the  court  of  assistants,  which  is  represented 
to  be  a  narrowing  of  the  body  of  persons  eligible,  an 
attempt  is  made  to  couple  this  with  the  practice  by 
which  the  number  of  electors  has  been  restrained,  and 
to  represeAt  both  as  one  solid,  compact  body  of  usage 
from  which  the  Court  is  to  presume  one  entire  by-law: 
and  it  is  contended  that  as  this  supposed  by-law,  if  bad 
in  one  respect,  would  be  bad  altogether,  sufficient  doubt 
is  raised  to  require  the  intervention  of  a  jury.     But  I 
agree  with  my  Lord  and  my  brother  Littledalej  that  the 
circumstances  here  do  not  lead  to  a  necessary  inference 
of  any  one  and  entire  usage  or  any  by-law  of  the  nature 
su^ested.    As  to  the  part  which  is  supposed  to  limit  the 
number  of  persons  eligible,  the  practice  in  that  respect 
does  not  appear  to  have  been  uniform.     It  is  stated 

(a)  ARejullb, 
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(though  the  affidavit  on  this  subject  might  possibly  have        1833. 
been  more  explicit),  that  there  have  l)een  some  excep-       ""~"^ 

.  .  .  TlieKiKa 

tions,  though  it  is  not  said  when  or  in  what  instances ;        agakut 
but  upon  this  statement  there  is  not  the  same  ground 
for  presuming  a  usage  narrowing  the  number  of  the 
eligible,  as  for  inferring  a  like  usage  in  the  case  of  the 
electors. 

It  appears  to  me,  however,  that  this  case  may  very 
fairly  be  decided  without  reference  to  any  presumed  by- 
law. It  may  be  that,  if  the  case  turned  upon  such  a  by- 
law, sufficient  uncertainty  might  exist  (such  by-law  not 
appearing  on  the  corporation  books)  to  send  the  ques- 
tion to  a  jury :  though  I  do  not  mean  to  say  that  in 
every  case  where  the  circumstances  raise  a  strong  pre- 
sumption, the  matter  must  necessarily  be  sent  to  a 
jury.  The  argument,  however,  would  be  forcible,  in 
such  a  case,  in  favour  of  the  rule.  But  in  the  present 
case,  it  appears  from  the  charter  of  15  Edw.  5.,  that  this , 
guild  existed  before  the  time  of  legal  memory.  That 
dates  from  a  period  in  the  reign  of  Itich.  1.,  which 
was  from  1189  to  1199.  The  next  charter,  of  Rich.  2., 
confirms  not  only  the  charters  of  Edw.  S.,  but  also  the 
good  customs  of  the  guild  not  therein  expressed,  and 
which  they  have  used  and  enjoyed  from  time  imme- 
morial. So  that  the  company,  at  these  periods,  was 
governed  not  only  by  charters,  but  by  customs  which 
had  obtained  contemporaneously  with  them.  The  char- 
ter of  Rich.  2.  goes  on  to  confer  upon  them  the  liberty  of 
choosing  a  master  and  wardens  de  seipsis,  quotiens  eis 
placuerit,  &c.,  prout  melius  sibi  placuerit.  The  mode  of 
election  is  not  prescribed,  nor  the  persons  by  whom  it  is 
to  be ;  in  the  absence  of  such  direction  the  common  law 
right  of  election  would  be  in  the  whole  body ;  and  if 

there 
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1833.        there  be  a  custom  to  the  contrary,  confirmed  afterwards 
by  a  charter,  such  custom  is  not  in  derogation  of  the 
previous  charter,   but  only  of  the  common  law  right 
The  next  important  charter  is  that  of  18  Hen.  7.,  which 
corresponds  to  the  year  1 502,  3.   Now,  it  is  admitted  that 
the  mode  of  election  in  dispute  here  had  prevailed  from 
the  year  14S8;  and  this,  which  is  an  inspeximus  charter, 
comprehending  within  itself  all  the  previous  ones,  con- 
firms them,  and  grants,  among  other  things,  that  the 
master  and  wardens  there  named,  and  their  successors, 
shall  have  and  enjoy  all  the  liberties,  franchises,  pri- 
vileges, and  customs  which  the  master  and  wardens  of 
the  fraternity  of  tailors  and  linen  armourers  had  at  the 
time  of  making  these  presents,  or  which  they  or  their 
predecessors  have,  before  this  time,  possessed  or  held, 
or  which  have  been  granted  to  the  said  guild  or  firater- 
nity.     If,  therefore,  the  usage  of  electing  a  master  by 
the  master,  wardens,  and  assistants  had  prevailed  before 
the  granting  of  this  charter,  it  is  thereby  expressly  con- 
firmed.    I  do  not  go  so  far  as  to  say,  that  this  charter, 
because  made  with  the  assent  of  the  lords  spiritual  and 
temporal,  has  the  force  of  an  act  of  parliament.     Lord 
Cokey  indeed,  lays  it  down  that  nothing  can  be  so  con- 
sidered unless  it  appear  to  have  received  the  triple  as- 
sent of  king,  lords,  and  commons  (a).     I  will  not  say 
that  this  grant  of  Hen.  7.,  wanting  the  assent  of  the 
commons,  is  to  be  looked  upon  as  a  statute,  but  if  not 
a  more  binding,  it  is  a  more  solemn  and  considered 
instrument  than  a  charter  granted  ex  mero  motu  regis: 
and  as  the  custom   in  question   existed  when  it  was 
granted,  it  may  be  regarded  as  incorporating  that  cus- 

(a)  Co.  LUU  1596.     4  Intt,  25*     The  Prince's  Caset  8  Rep.  40. 
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torn,  and  regulating  the  mode  in  which  the  election  of       1833. 
master  was  thereafter  to  be  carried  on. 


Patteson  J.  I  agree  with  my  Lord  and  the  rest  of 
the  Court,  that  this  rule  ought  to  be  discharged.  The 
first  objection,  that  the  practice  in  question  narrows  the 
number  of  electors,  is  answered  by  shewing  that  it  has 
prevailed  ever  since  the  year  1488;  and  whether  such 
usage  be  referable  to  a  by-law,  or  to  immemorial  cus- 
tom, it  is  clear  that  it  may  have  had  a  l^al  com- 
mencement. I  do  not  agree  in  the  observation  which 
has  been  made,  that  it  would  have  been  better  if  this 
Ck>urt  had  looked  more  at  the  terms  of  charters,  and 
less  at  the  usages  that  have  prevailed.  I  have  always 
understood  the  practice  of  our  predecessors  to  have 
been  to  look  carefully  at  usages  which  have  existed  for 
a  great  length  of  time,  and  to  refer  them  to  a  legal  ori- 
gin if  they  can  have  had  one :  I  do  not  think  the  reflec- 
tion upon  that  practice  well  founded,  and  I  certainly 
should  not  think  myself  authorized  to  break  through  it. 
As  to  the  second  objection,  the  mere  circumstance  that 
the  master  has  been  elected  from  the  court  of  assistants 
is  of  no  importance,  unless  it  appear  that  such  election 
is  governed  by  some  regulation  or  by-law  which  pre- 
vents a  choice  from  the  body  at  large;  for  a  member 
of  the  Court  is  not  the  less  a  member  of  the  general 
body.  The  whole  question  then  is,  if  there  be  any 
such  usage?  If  there  were,  it  is  not  contended  that  it 
would  be  good :  and  if  there  were  a  reasonable  doubt  as 
to  its  existence,  the  question  ought  to  go  to  a  jury.  But 
is  there  any  reasonable  doubt?  I  am  convinced  that 
there  is  not,  principally  upon  the  grounds  already  stated 
by  my  Lord.     The  circumstance  of  a  particular  body 

always 
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always  electing  is  clear  and  notorious,  being  in  dero^ 
gation  of  the  general  right;  it  cannot  have  escaped 
notice,  and  must  be  referred  to  some  known  by-law  or 
custom.  But  the  practice  of  electing  from  a  particular 
body  is  not  necessarily  referable  to  any  such  law  or 
usage.  The  parties  may  have  chosen  so  to  elect ;  but 
no  inference  arises  that  they  were  bound  to  do  so.  I 
do  not  think,  therefore,  that  the  affidavit  of  the  relator 
lays  sufficient  ground  for  sending  this  case  to  a  jury; 
and  the  affidavits  on  the  other  side  shew  that  persons 
have,  in  fact,  been  elected  who  were  not  members  of  the 
court  of  assistants.  As  the  Court  gives  its  judgment 
on  these  grounds,  it  is  unnecessary  to  state  any  opinion 
on  the  other  point  raised,  whether  or  not  a  quo  war- 
ranto lies  in  a  case  of  this  description. 

Rule  discharged,  without  costs. 


V 


/ 


^'^'asth.    M-^^SHALL,   Assignee   of  Davis,  a  Bankrupt, 

against  Barkworth. 

The  act  i&       'TROVER.      Plea  not  guilty.     At  the  trial  before 

8  IT.  4.  c.  53.         JL  B        J 

M.  4S.  does  not  AtdersoTi  J.,  at  the  Spring  assizes  for  the  county  of 

give  Taliditj  to     ^^  .  i     ■  t       i       •  ... 

commiMioDsof  York,  18S2,  It  appeared  that  the  bankrupt,  bemg  m- 

founded  on  debted  to  Messrs.  Raikes  and  Co.,  had  given  them  a 

ofbAnkniptcy;  ^A^^ant  of  attorney,  upon  which  judgment  had  been  en- 

^\t^u^'  tered  up  by  nil  dicitj  and  2Lji.fa.  indorsed  to  levy  1036/. 

of  a  deed,  issued  on  the  Sd  of  June  1831;  and  on  that  day  the 

whereby  a  '  •' 

trader  assigns     defendant,  the  sheriff  of  HuUj  seized  the  iroods  of  the 

all  hb  pro-  '  ^ 

pertf  to  a 

trustee  for  the  benefit  of  all  his  creditors,  is  not  an  act  of  bankruptcy  sufficient  to  support 

a  commiision  founded  on  the  petition  of  a  creditor  who  was  either  party  or  privy  to  such 

deed. 

/  »'  ic  .  o"//!^  ,  bankrupt 
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bankrupt.    At  the  time  when  the  sheriff's  officer  entered,         18SS. 
DaviSf  the  bankrupt,  observed  that  it  would  be  better 

Mabshall 

for  him  to  commit  an  act  of  bankruptcy,  to  secure  the        agatna 

1    •  ^  1.  vrr      »  1  1  1  BaRKWORTM. 

property  to  his  general  creditors.  WooUeyj  the  bank- 
rupt's attorney,  who  was  present,  objected  to  this,  say- 
ing that  he  should  suffer  by  it.  On  the  6th  of  June, 
however.  Darns  executed  an  assignment  of  all  his  pro- 
perty to  a  trustee,  for  the  benefit  of  his  creditors.  It 
was  proved  that,  between  the  3d  and  6th,  Woolley  had_ 
been  seen  in  London,  in  company  with  the  plaintiff,  who 
was  afterwards  the  petitioning  creditor;  and  the  case 
for  the  defendant  was,  that  Woolley  had  been  induced 
by  the  plaintiff  to  forego  his  objection,  and  concur  in 
Davis^  becoming  bankrupt.  The  assignment  was  the 
act  of  bankruptcy  relied  upon  in  support  of  the  com- 
mission, which  issued  on  the  9th  of  June.  The  goods 
were  sold  by  the  sheriff  between  the  9th  and  the  20th. 

The  learned  Judge  told  the  jury  to  find  for  the  defen- 
dant, if,  upon  the  evidence,  they  thought  that  the  act  of 
bankruptcy  was  concerted  with  the  petitioning  creditor; 
otherwise,  for  the  plaintiff.  The  jury  having  found  for 
the  defendant,  a  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground  of  misdirection. 

F.  Pollock,  Archbold,  and  Cresstoell  now  shewed  cause. 
The  question  is,  whether  an  assignment  by  a  trader  of 
all  his  goods,  made  for  the  purpose  of  founding  a  comr 
mission  on  it,  be  an  act  of  bankruptcy.  The  concert 
between  the  petitioning  creditor  and  tlie  bankrupt  is  a 
fraud  upon  the  policy  of  the  bankrupt  law,  and  makes  the 
assignment  void.  The  statute  6  G.  4.  c.  16.  s.  S.  enacts, 
that  if  any  trader  there  mentioned  shall  make  *^  any 
fraudulent  grant  or  conveyance  of  any  of  his  land$,  tene- 
ments, 


510  CASES  IN  HILARY  TERM 

1833.        mentSy  goods,  &€.,  or  any  fraudulent  gift  of  any  of  his 
J.  goodsy  with  intent  to  defeat  or  delay  his  creditors^  he 

agamat        shall  be  deenied  to  have  thereby  committed  an  act  of 
bankruptcy/'     Here  the  assignment  was  not  made  with 
an  intent  to  defeat  or  delay  the  creditors  of  the  bank- 
rupt, but  that  it  might  be  used  for  the  purpose  of  pro- 
curing a  commission  to  be  issued.   It  is  not,  therefore,  an 
act  of  bankruptcy  within  the  words  of  the  statute.     The 
fact  of  the  act  of  bankruptcy  having  been  concerted  be- 
tween tlie  petitioning  creditor  and  the  bankrupt,  is  not 
only  a  ground  upon  which  the  Court  of  Review  would 
supersede  the  commission,  but  it  makes  a  commission 
founded  on  such  act  of  bankruptcy  bad  in  a  court  of  law. 
In  Skaw  V.  Williams  {a\  Lord  Tenterden  C.J.  said  such 
an  act  was  no  act  of  bankruptcy.     Where  such  an  as- 
signment constitutes  an  act  of  bankruptcy,  it  is  because 
it  is  fraudulent;  but  a  party  who  assents  to  it  is  estopped 
from  saying  that  it  is  so.     The  validity  of  the  commis- 
sion depends  on  the  right  of  the  creditor  to  petition : 
and  a  party  who  has  signed  such  a  deed  cannot,  as  peti- 
tioning creditor,  set  it  up  as  an  act  of  bankruptcy: 
Bach  V.  Gooch  {b)j    Bamford  v.  Baron  (c),    Prosser  v. 
Smith  (rf),  Ex  parte  Harcowi  (^),  Tope  v.  Hockin  {g\  Ex 
parte  Gane{h\    Tappenden  v.  Burgess  {i).     Then,  the 
only  act  of  bankruptcy  proved  in  this  case  being  one 
concerted  between  the  bankrupt  and  petitioning  creditor, 
the  commission  cannot  be  supported.     It  may  be  said 
the  law  has  been  altered  by  1  &  2  fT.  4.   c.  56.  s.  42., 
which  enacts,  that  from  and  after  the  passing  of  that 
act,  no  commission  of  bankrupt  shall  be  superseded,  nor 

(a)  Byan  ^  Moody ^  19.  (6)  4  Camp,  252. 

(c)  2  r.  R.  594.  n.  a.  (d)  Holt  N.  P.  C.  442. 

(0  2  Rote,  215.  (g)  7  JB.  <J-  C.  101. 

{k)  I  Mont.  4-  M' Arthur,  999.  (0  4  Eat  /,  2      ;  0. 

any 
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any  fiat  anulled,  nor  any  adjudication  reversed,  by  reason        1 8S3. 
only  that  the  commission,  fiat,  or  adjudication  has  been     , ; 
concerted  by  and  between  the  petitioning  creditor  and    _  "^'l^^. 
the  bankrupt,  except  where  any  petition  to  supersede  a 
commission  for  any  such  cause  shall  have  been  already 
presented,  and  shall  be  then  pending.     But  that  clearly 
applies  only  to  cases  where  the  commission^  Jiat^  or  adju" 
dication  has   been   concerted  between  the  petitioning 
creditor  and  the  bankrupt.   It  leaves  the  law,  as  to  con- 
certed acts,  of  bankruptcy,  just  as  it  was  before. 

Wightman  contra.     Davis  committed  an  act  of  bank- 
ruptcy by  assigning  all  his  effects,  because  he  thereby 
deprived   himself  of  the  means   of  carrying    on   his 
trade.     Such  an  assignment  by  a  trader  may  be  either 
fraudulent  upon  the  creditors,  or  may  be  fraudulent 
only  as  contravening  the  policy  of  the  bankrupt  sta- 
tutes.    A  person  who  is  privy  to  a  fraudulent  assign- 
ment of  the  first  description  cannot  set  it  up  as  an  act 
of  bankruptcy ;  but  if  a  party  procure  an  assignment  of 
the  latter  description,  he  may.    In  Back  v.  Gooch  (as  re- 
ported in  Hol^s  N.  P.  C.  13.),  the  assignment  appears  to 
have  been  to  trustees,  for  creditors  whose  debts  respec- 
tively amounted  to  30/.     In  Tope  v.  Hockin  (a),  it  does 
not  appear  what  the  trusts  were.     Here  the  assignment 
was  made  for  the  purpose  of  causing  an  equal  distribution 
of  the  bankrupt's  effects  among  all  his  creditors.     It  is 
therefore  to  be  referred  to  an  act  of  duty  rather  than 
of  fraud,  when  no  purpose  of  fraud  is  proved;  as  was 
laid  down  by  Lord  Ellenboroughj  in  Pickstock  v.  Lyster{b). 
Then  the  1  &  2  W.  4.  c.  56.  s.  42.  applies  in  terms  to 

(a}  T  B.i  C.  101.  (6)  ZM.iS.  971. 

concerted 
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1833.        concerted  commissions  only,  but,  by  construction,  must 

extend  to  all  things  necessary  to  support  the  commission. 

ag^ansi        Construiug  it  liberally,  it  must  mean  that,  in  all  cases 

Bakkwoath. 

where  the  commission  was  formerly  liable  to  be  super* 
seded  on  the  ground  of  concert,  it  should  no  longer 
continue  so. 

Denman  C.  J.  Before  the  late  statute  1  and  2  JV.  4. 
c.  56.  5.  42.,  the  act  of  bankruptcy  relied  upon  in  this 
case  could  not  have  been  set  up  by  the  petitioning  cre- 
ditor, or  by  any  other  creditor  who  was  a  party,  or  privy 
to  the  deed  of  assignment.  The  question  is,  whether  that 
act  has  made  any  difference  in  the  law.  It  appears  to 
me  that  it  has  studiously  avoided  doing  so,  and  that  it 
leaves  concerted  ac^s  of  bankruptcy  as  they  were  before. 
I  take  it  to  be  clear,  that  where  the  things  done  as  an 
act  of  bankruptcy  is  done  by  concert  with  a  particular 
creditor,  he  cannot  afterwards  come  into  court  and  set 


that  up  as  an  act  of  backruptcy.  The  fraud  is  not  as  to 
him,  but  as  to  the  creditors  generally;  the  intent  to 
delay  them  gives  it  the  character  of  fraud.  The  stat. 
6  G.  4.  c,  16.  ss,  6.  &  7.,  as  to  concerted  declarations  of 
insolvency,  raises  a  strong  inference  that  all  other  con- 
certed  acts  of  bankruptcy  were  at  that  time  considered 
as  rendering  a  commission  invalid. 

LiTTLEDALE  J.  A  party  colluding  with  a  bankrupt, 
who  commits  an  act  of  bankruptcy  for  the  purpose  of 
founding  a  commission  upon  it,  does  it  with  some  view 
of  benefit  to  himself,  and  the  law  will  not  allow  him  to 
ground  a  commission  on  such  an  act  of  bankruptcy. 
The  6  G.  4.  c.  16,  s,  6.  enacts,  that  a  declaration  of  in- 
solvency left  at  the  Bankrupt  Of&ce  and  duly  advertised, 

shall 
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shall  be  an  act  of  bankruptcy ;  and  5.  7.  provideSi  '*  that        1833. 
no  commission  under  which  the  adjudication  shall  be      ,, 

"^  Marshall 

grounded  on  the  act  of  bankruptcy,  being  the  filing  of  agaimi 
such  declaration,  shall  be  deemed  invalid  by  reason  of 
such  declaration  having  been  concerted  or  agreed  upon 
between  the  bankrupt  and  any  creditor  or  other  per- 
son/' I  think  it  is  fairly  to  be  inferred  from  that  enact- 
ment, that  every  other  act  of  bankruptcy  so  concerted 
or  agreed  upon  was  to  be  invalid ;  and  I  am  therefore 
of  opinion  that  in  this  cose,  the  act  of  bankruptcy, 
having  been  concerted  between  the  bankrupt  and  peti- 
tioning creditor,  will  not  support  the  commission. 

Taunton  J.  I  am  of  the  same  opinion.  This  deed 
of  assignment  purports  to  be  executed  for  one  pur- 
pose, and  a  party  to  it  endeavours  to  make  it  enure  to 
another.     He  cannot  so  avail  himself  of  his  own  fraud. 

Patteson  J.  Independently  of  the  bankrupt  act, 
an  assignment  for  the  benefit  of  all  the  creditors  would 
not  have  been  fraudulent ;  Pickstock  v.  Lyster  (a). 
But  Bamford  v.  Baron  {b)  and  Back  v.  Gooch  (c),  decide 
that  such  a  deed,  though  intended  for  the  benefit  of  the 
creditors  at  large,  cannot  be  used  by  one  who  is  party 
or  privy  to  it,  as  an  act  of  bankruptcy  whereon  to  found 
a  commission.  In  both  those  cases  the  deeds  were  for 
the  benefit  of  all  the  creditors,  and  not  fraudulent  in 
themselves.  The  stat.  1  &  2  ^r.  4  c.  56.  s.  42.  applies 
only  to  concerted  commissions,  fiats,  or  adjudications. 
If  the  legislature  had  intended  to  include  concerted  acts 
of  bankruptcy,  it  would  have  referred  to  them  in  ex- 

(a)  3  AT.  4*  ^.  571.  {b)  2  T.  R.  594.  n. 

(c)  4  Camp.  232.     S.  C  Hoit's  N.  P.  C,  13. 

Vol.  IV.  L I  press 
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18S3.        press  words,  as  it  has  in  the  6  G.  4.  c.  16.  s.  7.f  which 

renders  valid  one  species  of  act  of  bankruptcy,  viz.  a 

agpinMt        declaration  of  insolvency,  though  concerted  between  the 

BiiKEWOETH.  , 

bankrupt  and  a  creditor.   The  rule  for  a  new  trial  must 
be  discharged. 

Rule  discharged. 


^^'^fith.  Saville,  and  Joyce,  his  Wife,  against 

Sweeny. 


January  28tb. 


^^^llk^^  pASE  by  husband  and  wife,  for  words  spoken  of  the 
wife,  staled  that  wife.    The  declaration,  after  averments  of  irood  con- 

separate/rom     duct  and  repute.  Went  on  to  state,  that  whereas  the  said 

ike hu$band,  ,  ^    .  ,.  -, 

and  kept  a  Joycef  before  and  at  the  time  of  the  committing  of  the 

houte.'fuid  grievances  after-mentioned,  did  live  separate  and  apart 

credft,  and^  ^^^^  ^^^  husband,  and  carry  on  the  trade  and  business 

DeoKMri«i'^  of  a  boarding-house-kecper,  and,  for   the  purpose  of 

upon  ^>^^i^^  carrying  on  the  same,  did  occupy  a  certain  boarding- 

for  her  own  house  for  the  board  and  lodging  of  divers   persons,  at 

aupport  and  for 

carrying  on  her  a  great  annual  rent,  to  wit,  100/.,  payable  to  one  Charles 
that  defendant  Pordify  to  wit,  at  Southampton^  which  boarding-house, 
^nhof  he^  before  and  at  the  time,  &c.  had  been  and  was  frequented 
oerning  bw  °"  '^y  ^any  good  and  worthy  subjects,  &c.,  for  their 
manner  of^^^^  \Qij^a\ng  BXiii  boarding:  and  whereas  the  said  Jtyc^,  by 
business,  im-      hg^  honestv  and  irood  conduct  had  acquired  sreat  credit 

puung  to  her  j  r>  i  o 

ioMolvency,        among   her  neighbours  and  tradesmen  with  whom  she 

adultery,  and  ^  ^ 

prostitution :  by  had  any  dealings,  to  wit,  one  John  Hewitt  and  others,  and 
divan  persons     had  been  and  was  from  time  to  time  supplied  by  them 

left  off  board- 
ing with  her,  and  tradesmen  ceased  to  supply  her  on  credit,  whereby  she  was  injured  in  her 
aaid  business,  and  impoverished,  &c. : 

Held,  that  the  wife  ought  not  to  have  been  joined  in  this  action,  the  words  being  only 
actionable  in  respect  of  damage  to  the  business,  and  that  damage  being  solely  the  hus- 
band's. 

Whether  or  not  be  could  hare  maintained  an  action  under  the  circumstances,  fu^rt- 


Swxiiir. 
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upon  credit  with  meat,  drink,  clothes,  and  other  neces-  1883. 
taries,  as  well  for  her  own  support  and  maintenance  as 
for  carrying  on  the  said  boarding-house,  by  means  of  o/famu 
which  several  premises  she  acquired  great  gains,  and 
lived  in  comfort  and  affluence:  yet  the  defendant, 
well  knowing,  &c.,  but  contriving,  &c.,  in  a  certain  con- 
versation which  he  had  with  Charles  Pardy^  in  the 
presence  of  divers  other  subjects  of  this  realm,  of  and 
concerning  the  said  Jqyce^  and  of  and  concerning  the 
said  trade  and  business  so  carried  on  and  conducted  by 
her  as  aforesaid,  and  of  and  concerning  her  in  the  way 
of  her  carrying  on  and  conducting  the  same>  spoke  and 
published  to  the  said  Charles  Pardy^  in  the  presence  and 
hearing  of  the  said  last  mentioned  subjects,  of  and  con* 
ceming,  &c«  (as  above),  these  false,  malicious,  scanda- 
lous, and  defamatory  words  following,  of  and  concern- 
ing, &c.,  that  is  to  say :  ^^  Oh  that  vile  woman,  (meaning 
the  said  J(nfce\  her  passionate  temper  and  general  con- 
duct are  so  disgusting,  she  has  driven  all  the  ladies  out 
of  the  house  (meaning  certain  ladies  then  and  there  re- 
siding, boarding,  and  lodging  in  the  said  boarding- 
house);  you  had  better  get  rid  of  her;  I  have  always 
paid  the  rent"  (meaning  the  rent  so  payable  to  C  Pardy 
as  aforesaid).  There  were  other  counts  in  which  dif- 
ferent words  were  set  out,  imputing  to  the  plaintiff  Joyce 
adultery,  prostitution,  and  insolvency;  and  in  some 
counts  the  defendant  was  stated  to  have  said  to  the 
above-mentioned  John  Hewitt^  of  and  concerning,  &c. 
**  You  will  never  get  your  money  (meaning  money  due 
to  him  from  the  plaintiff  Jii^ce  for  goods) ;  she  left  L/m^ 
don  and  has  not  paid  her  tradespeople  there,  not  even 
her  servant;  you  are  very  foolish  to  trust  her.**  The 
general  conclusion  was,  that  by  means  thereof  the  plain- 

Ll  2  tiff 
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1833.        i\S  Jwfce  was  injured  in  her  good  name,  Sec,  and  the  said 
"        Hewitt  and  other  persons  who  had  from  time  to  lime 

againsi  Supplied  her  with  necessaries  upon  credit,  had  refused 
any  longer  to  do  so,  and  she  had  been  prevented  from 
carrying  on  her  said  business,  and  living  in  comfort  and 
affluence  as  aforesaid,  and  had  been  brought  to  great 
penury  and  want.  There  was  a  second  set  of  counts, 
(with  a  like  inducement,}  at  the  end  of  which  it  was 
averred  as  special  damage,  that  certain  persons  named, 
who  would  otherwise  have  used  and  frequented  the 
boarding-house,  had  declined  to  do  so.  A  third  series 
applied  solely  to  the  loss  of  credit  with  tradesmen, 
whereby  she  had  been  prevented  both  from  carrying  on 
her  business,  and  from  obtaining  necessary  sustenance. 
In  the  fourth  the  words  were  not  stated  to  have  been 
spoken  of  the  plaintiff  Joyce  in  lier  business,  nor  was 
she  alleged  to  be  living  apart  from  her  husband,  and  the 
damage  laid  was  that  divers  persons  named,  who  had 
associated  with  her,  and  gratuitously  entertained  her  in 
their  houses,  to  the  great  reduction  of  her  living  and 
maintenance,  had  refused  any  longer  to  do  so  {a).  Plea, 
not  guilty.  At  the  Hampshire  Spring  assizes,  18S2,  the 
plaintiff  had  n  verdict,  and  in  the  next  term  FoHett  ob- 
tained a  rule  to  shew  cause  why  a  nonsuit  should  not 
be  entered  or  the  judgment  arrested.  As  nothing  ulti- 
mately turned  upon  the  first  point,  it  is  unnecessary  to 
notice  it  further:  the  ground  for  arresting  the  judgment 
was,  that  the  gist  of  the  action  being  pecuniary  damage, 
the  husband  ought  to  have  sued  alone. 

Bompas  Serjt.  and  Srwell^  now  shewed  cause.     This 
is  a  case  in  which  the  wife  was  properly  joined  as  a 

(a)  No  CTidence  wai  giren  in  support  of  this  aTerment. 

plaintiff. 
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plaintifT,  since  the  whole  cause  oF  action  was  a  wrong        18SS. 
suffered  by  her.     If  it  could  be  said  that  the  business  in        — — - 

''  Satjllx 

question  was  in  any  sense  the  husband's,  it  was  still,  in        ^gpinai 
point  of  fact,  so  far  the  wife's  as  to  bring  the  case  within 
that  ckss  in  which  the  wife  has  been  held  rightly  joined, 
as  being  the  meritorious  cause  of  action.     Prat  v.  Tay^ 
lor{a\  Brashfordw,  BuckmgAam{b)y  FoufUain  v.  Smith  (c), 
Philliskirk  v.  Pluckwell  {d).     And  where  there  is  an  im- 
mediate interest  of  the  wife,  to  which  injury  is  done, 
the  husband  and  she  ought  to  join  in  the  action  to 
assert    her    right,    Dunstan  v.  Burwell  {e%    Weller  v. 
Baker  (g).     The  rule  in  cases  of  tort,  where  the  suffer- 
ingof  the  wife  is,  in  fact,  the  cause  of  action,  is,  that  the 
husband  may  sue  alone  for  the  damage  resulting  to  him- 
self, but  he  may  also  allege  the  wrong  done  to  her  as 
the  sole  cause,  and  join  her  as  a  plaintiff.     In  Coleman 
ei  Ux.  V.  Harcourt  (A),  which  may  be  relied  upon  on 
the  other  side,  it  is  stated,  that  the  action  being  case  for 
saying  to  the  wife,  they  (the  husband  and  wife)  keeping 
a  victualling-house,  ^'  tliou  art  a  bawd,"  &c.,  by  reason 
whereof  J.  5.  forebore  the  house,  to  the  damage  of  both, 
judgment  for  the  plaintiffs  was  arrested,  ^^  because  the 
words  are  not  actionable,  except  in  respect  of  the  special 
loss,  which  is  the  husband's  only."     There  the  special 
damage  (for  which  alone  the  action  lay)  was  in  respect 
of  a  business  which  was  the  husband's ;  as  appears  also 
by  the  mention  of  the  same  case  in  2  Ld.  Bay.  1032, 
and  the  report  in  1  Keb.  791.     Here  the  trade  is,  in 
fact,  the  wife's  only.     In  Bussell  et  Ux.  v.  Come  (i),  one 

{a)  Cro,  EltM.Bl,  {b)  Cro,  Jae.  77. 

(c)  S  Sid.  ]  28.  (d)  2M.4:S.  395. 

{e)  1  irUs.  224.  (g)  2  IFilj.  414. 

(A)  1  Lev.  140.  (i)  3  Ld»  lit^nu  1031. 

L  1  S  count 
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1833.        count  was  for  beating  the  wife,  per  quod  the  business  of 

*  the  husband  remained  undone ;  and  the  objection  taken 

Savilli  *  ^  ^  ^ 

o^anui  to  that  count  was,  that  the  wife  could  not  join  for  da- 
mage accruing  to  the  husband  from  the  loss  and  delay 
of  business  in  which  she  had  no  interest.  But  here  the 
wife,  in  fact,  has  the  whole  immediate  interest ;  and  her 
loss  of  business  is  the  gist  of  the  action.  It  was  held  at 
one  time,  that  a  wife  separated  from  her  husband  by  deed 
might  be  made  bankrupt,  Ex  parte  Presion{a);  and  sued 
for  goods  sold,  Ringstead  v.  Lady  Lanesborough  {b) ;  and 
these  cases  are  even  now  available  to  shew  that  a  wife 
living  separate  may  have  such  an  interest  in  a  business 
carried  on  by  her,  as  entitles  her  to  be  joined  in  an  ac- 
tion brought  by  the  husband  for  slandering  her  in  such 
business.  The  personal  wrong  and  suffering  of  the  wife 
are  the  gist  of  this  action,  apart  from  any  ultimate  loss 
which  may  result  to  the  husband,  and  which  would  never 
be  taken  into  consideration  by  a  jury,  in  an  action 
brought  by  him  alone,  while  living  separate  from  his 
wife.  In  the  case  of  the  dippers  at  Tunbridge  Welk{c\ 
the  injury  was  held  to  be  one  affecting  the  right  and 
interest  of  the  wives,  with  which  the  husbands  had  no- 
thing to  do,  and  it  was  said  that  both  must  join.  Now 
in  that  case,  if  the  wives  had  been  slandered  in  their 
occupation,  it  cannot  be  said  that  they  ought  not  to 
have  joined ;  yet  the  profits  of  the  business  belonged  to 
the  husbands.  A  servant,  beaten  and  disabled,  might 
maintain  an  action  for  his  own  personal  suffering,  and 
the  master  might  also  sue  for  the  loss  of  service.  So  in 
this  case,  there  is  a  distinct  personal  suffering  of  the 

(a)  Cooke's  Bankrupt  Law,  p.  40.  8th  edit. 

(6)  Ibid.  p.  41. 

(c)  fTeiler  w.  Baker,  2  mis.  414. 

wife. 
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wife,  tor  whicb,  indeed,  she  cannot,  as  the  servant  could,        18S3. 
maintmn  an  action  in  her  own  name,  but  the  husband       ~~"~ 

Satillx 

may  sue,  joining  her  in  the  action  for  that  personal  agmnti 
suffering,  without  regard  to  the  ulterior  damage  accruing 
to  hkn  in  consequence.  On  tliis  view  of  the  case,  it 
is  necessary  that  the  wife  should  join :  the  husband 
would  else  be  without  remedy,  for  be  could  not  sue 
alone.  And  words,  like  those  in  question,  when  spoken 
of  a  person  carrying  on  a  business  or  profession,  with 
reference  to  such  business,  will  support  an  action,  in- 
dependently of  any  specific,  consequential  damage.  Sea^ 
man  v.  Bigg  {a\  Terry  v.  Hooper  (6),  Wharton  v. 
Brodc  (c). 

FoUettf  contra.  It  is  unnecessary  to  say  whether  or 
not  the  husband  could  sue  alone  in  this  case.  Possibly 
there  may  be  no  legal  remedy.  The  argument  on  the 
other  side  is,  that  the  whole  injury  complained  of  here  is 
personal  to  the  wife.  Now  the  words  in  themselves  are 
not  actionable.  It  is  said,  however,  that  they  are  so 
here,  simply  because  spoken  of  her  in  a  trade  or  busi- 
jaess.  But  words  affecting  any  one  in  a  trade  are 
actionable  on  account  of  the  pecuniary  injury  they  oc» 
casion ;  and  if  no  special  damage  is  laid,  it  is  because 
the  pecuniary  injury  is  to  be  presumed  without  being 
stated.  That  injury,  however,  in  a  case  like  this,  roust 
be  the  husband's.  Even  as  to  the  loss  of  sustenance,  the 
injury  is  his ;  for  he  is  bound  to  maintain  his  wife,  at 
least  where  there  is  no  regular  divorce,  or  separation  by 
deed.  In  the  cases  where  it  has  been  said  that  the  wife 
was  the  meritorious  cause  (a  term  of  which  it  would  be 

(a)  Cro.  Car.  480.  (6)  1  2>».  115. 

(c)  1  Ventr,  SI. }  and  lee  WhitHngton  t.  Gladwin,  SB.fC.  180. 
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1833.        difficult  to  give  a  satisfactory  explanation)  there  has  been 
'        either  a  direct  contract  with  the  wife,  or  a  consideration 

Satillk 

ofsaimi  proceeding  from  her,  or  an  instrument  under  seal  ex- 
ecuted to  her:  but  here  the  circumstances  are  entirely 
difierent.  The  doctrine  as  to  joining  the  wife  as  the 
meritorious  cause,  and  cases  on  that  subject,  are  stated  in 
1  Selw.  N.  P.  285.  note  (6),  8th  edit. ;  but  this  observation 
is  added :  *^  Care,  however,  must  be  taken  that  the  de- 
claration does  not  embrace  any  other  cause  of  action, 
accruing  to  the  husband  alone  ;  for  if  it  does,  it  will  be 
bad.  Holmes  el  Ux.  v.  Wood^  cited  by  the  Court  in 
Wellerv.  Baker,  2  Wils.  424."  In  Coleman  et  IJx.  v.  Har- 
court  {a),  the  declaration  was  held  bad,  because  the  damage 
was  wholly  to  the  husband.  In  Russelet  Ux.  v.  Come{b), 
the  action  was  brought  by  husband  and  wife  for  false  im- 
prisonment of  the  wife,  per  quod  the  husband's  business 
remained  undone,  and  it  was  objected  that  there  being  a 
special  damage  laid  to  the  husband,  he  only  should  have 
brought  the  action ;  but  it  was  held  sufficient,  because 
the  action  for  false  imprisonment  lay  at  the  suit  of  both, 
and  the  adding  of  matter  in  aggravation,  affecting  the 
husband  only,  did  not  render  the  declaration  bad.  A 
like  rule  may  be  deduced  from  other  cases  on  this  subject, 
many  of  which  are  collected  in  a  note  on  Russel  et  Ux.  v. 
Come,  in  1  SaUc.  119.  But  in  the  present  case  there  is  no 
injury  at  all  in  respect  of  which  the  wife  can  be  joined : 
the  words  are  not  actionable  in  themselves,  and  the  spe- 
cial damage  to  the  husband  is  the  sole  ground  of , com- 
plaint ^^  Where  the  action  is  brought  for  words  in 
themselves  actionable,  and  no  special  damage  laid,  there 
such  conclusion"  {ad  damnum  ipsorum)  ^*  is  right,  for  the 

(a)  1  Lev.  140.  (6)  2  Ld,  Raym.  1031.     1  Salk.  119. 

action 
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action  survives.     Graoe  et  Ux.  v.  Hariy   T.  25  G.  2."        1833. 
Bull.  N.  P.  7- :  but  here  the  reverse  is  the  case.     If  the        

Sa  TILLS 

actual  damage  in  this  case  had  been  stated  in  express  again$t 
terms,  it  would  have  appeared  clearly  to  be  a  pecuniary 
loss  to  the  husband.  In  1  Bac.  Abr.  733.  tit.  Baron  and 
Feme  (K.))  6th  ed.|  where  several  cases  on  tliis  subject 
are  collected,  it  is  observed,  in  a  marginal  note,  that 
**  where  an  action  is  brought  for  words  spoken  of,  or 
other  tort  done,  to  the  wife,  and  founded  upon  the  special 
damage  of  the  husband,  she  must  not  join."  The  case 
•f  Marshall  v.  Mary  Button  (a),  is  an  answer  to  the 
authorities  cited  for  the  purpose  of  shewing  that  the 
wife,  in  tliis  case,  because  living  alone,  has  a  pecuniary 
interest  in  respect  of  which  she  can  maintain  an  action ; 
and  it  is  not  even  alleged  here,  that  the  wife  is  separated 
by  deed,  as  she  was  in  all  those  cases.  In  Boggeti  v. 
Frier  (6),  it  was  held  that  the  husband's  desertion  of  the 
wife,  and  absence  beyond  the  seas  for  four  years,  during 
which  time  she  had  traded  as  a  feme  sole,  did  not  entitle 
her  to  maintain  trespass  for  breaking  her  shop  and 
taking  her  goods ;  and  Lewis  v.  Lee  (c),  establishes  that 
even  a  divorce  a  mensa  et  thoro  does  not  place  a  married 
woman  in  the  condition  of  a  feme  sole,  for  the  purpose 
of  being  sued. 

LiTTLEDALE  J.  I  am  of  Opinion  that  the  judgment 
must  be  arrested ;  it  is  therefore  unnecessary  to  say  any- 
thing on  the  question  as  to  entering  a  nonsuits  The 
declaration  states  that  the  female  plaintiff  was  living 
separate  from  her  husband,  and  carrying  on  the  business 
of  a  boarding-house-keeper,  and  was  supplied  with  neces- 

(fl)  8  T.  /?.  545.  [b)   11  i?aj/,301.  (c)  3  B.  cj-  C.  291. 

saries 


522  CASES  IN  HILARY  TERM 

1833.        saries  by  divers  persons,  as  well  for  carrying  on  such 
r[  business  as  for  her  own  support ;  that  by  such  business 

m^ainM  g}|e  acquired  great  gains;  and  that  the  defendant  spoke 
the  words  in  question  of  and  concerning  her  in  her  busi- 
ness (a) ;  and  the  declaration  alleges  special  damage 
resulting  in  various  ways  from  the  speaking  of  these 
words.  Now,  in  the  first  place,  although  the  wife  was  a 
boarding-house-keeper,  jind  the  words  spoken  mi^ht 
•fleet  her  in  the  way  of  her  business,  yet  thgjnare  not 
in  themselves  applicable  to  her  in  respect  of  the  busijiiMs. 
The  ipiputation  they  convey  is  of  general  misconduct. 
The  only  ground  upon  which  it  could  be  alleged  that 
an  action  was  maintainable  in  respect  of  them  would 
be  a  special  damage ;  but  that  accrues  to  the  husband, 
not  the  wife;  for  although  it  is  alleged  that  she  lived 
apart  from  him,  it  is  not  stated  that  there  was  any 
separation  by  deed,  or  any  fund  provided  for  the  se- 
parate maintenance  of  the  wife.  But,  further,  I  think 
a  married  woman,  even  if  divorced  a  mensd  et  thorOf 
is  not  capable  of  receiving  special  damage  by  words 
spoken  of  her:  such  damage  is  the  husband's.  The 
present  case  is,  in  this  respect,  like  Coleman  v.  HoT' 
court  {b\  only  it  is  stated  here  that  the  wife  was  living 
separate  and  apart  from  her  husband,  but  that  aver- 
ment makes  no  difference  in  point  of  law.  If  a  tres- 
passer had  broken  into  her  house,  the  damage  would 
have  been  the  husband's.  That  was  held  in  Boggett 
V.  Frier  (c).  Here,  upon  the  statement  in  the  plead- 
ings, it  must  be  considered  that  the  wife  is  merely  al- 
lowed, as  matter  of  arrangement  between  her  and  her 
husband,  to  carry  on  a  business  as  his  agent,  and  receive 

(a)  Id  one  set  of  counts  the  words  were  not  so  laid.     See  p.  516.  ant^ 
W  I  Lev.  140.  (c)  }lEatt,SOU 

the 
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the  profits.    I(  therefore,  there  was  a  damage  in  respect        1833. 
of  the  business,  it  accrued  to  him  alone.    The  wife  was       """^ 

OATILLK 

incapable  of  trading*  As  to  a  wife  being  the  meritori-  againu 
ous  cause  of  action,  there  are  many  cases  where  she  is 
the  groundwork  of  the  action,  and  yet  not  properly  the 
meritorious  cause.  In  an  action  for  recompense  due  to 
her,  for  instance,  as  a  nurse,  she  is  so :  but  it  is  dif- 
ferent in  a  case  like  that  of  the  dippers  at  TYmbrid^e 
WeUs  (a),  where  the  action  was  in  respect  of  a  vested 
interest  in  the  wife.  The  damage,  however,  and  right 
of  action,  stated  in  the  present  declaration,  accrue  to 
the  husband  alone:  the  judgment  must  therefore  be 
arrested. 

Taunton  J.  I  am  of  the  same  opinion.  The  dis- 
tinction in  cases  of  this  kind  is,  that  if  there  be  a  per- 
sonal wrong  or  violence  done  to  the  wife,  so  that  an 
action  would  survive  to  her,  she  ought  to  be  joined, 
and  not  the  less  because  the  husband  puts  into  the 
declaration  some  special  damage  accruing  to  himself. 
So  it  was  held  in  Bussel  et  Ux.  v.  Come  {b) :  but  where 
the  injury  is  not  of  that  kind,  and  no  action  would 
survive  to  the  wife,  the  only  cause  being  a  special  da- 
mage to  the  husband,  the  wife  cannot  be  joined,  hav- 
ing no  legal  interest  in  that  which  forms  the  gist  of  the 
action.  For  that  reason  the  judgment  was  arrested  in 
CoHeman  v.  Harcourt  (c).  Now,  here  the  declaration 
states,  in  substance,  that  the  wife  lived  separate  from 
her  husband,  and  kept  a  boarding-house  on  her  own  ac- 
count. But  a  married  woman  is  incapable  of  carrying  on 
business,  or  having  property  of  her  own,  except  through 

(a)  WeUer  t.  Baker,  2  WiU.  414. 

(6)  1  SkLlk.  119.  (c)  1  Lev.  HO. 

trustees. 
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1833.        trustees.   The  declaration  then  complains,  that  by  reason 
"  of  the  words,  the  female  plaintiff  lost  her  credit  and  cus- 

Satillk 

a^aiiift  torn :  but,  if  the  business  was  the  husband's,  as  in  point 
of  law  it  was,  the  loss  occasioned  by  the  words  was  a 
pecuniary  loss  to  him,  and  not  to  the  wife.  She,  there- 
fore, had  no  substantive  ground  of  complaint,  and  the 
declaration  is  bad,  as  stating  a  defective  cause  of  action. 
It  is  unnecessary  to  say  whether  or  not  the  husband 
could  have  sued  under  these  circumstances :  it  is  suffi- 
cient that  the  husband  and  wife  cannot. 

Patteson  J.  The  declaration  contains  no  counts  on 
words  actionable  in  themselves ;  they  are  only  so  in 
respect  of  special  damage  in  the  strict  sense,  or  as  being 
spoken  in  relation  to  a  trade.  If  there  had  been  evi- 
dence at  the  trial  of  the  special  damage  complained  of  in 
the  last  set  of  counts,  I  think  it  is  possible  they  might 
have  been  supported,  because  the  damage  complained 
of  there  is  personal  to  the  wife.  But  the  other  counts 
relate  wholly  to  the  trade,  which  is  the  trade  of  the 
husband,  and  in  which  he  alone  is  injured.  It  is  not 
necessary  to  determine  whether  or  not  he  could  have 
maintained  the  action  under  the  circumstances  stated, 
at  all  events  the  husband  and  wife  could  not. 

Denman  C.  J.  was  not  present  during  the  whole 
of  the  argument,  but  he  now  intimated  his  opinion  to  be 
that  the  declaration  was  bad,  as  alleging  a  damage  which 
was  clearly  the  husband's,  and  in  respect  of  which  the 
wife  ought  not  to  have  been  joined. 

Rule  absolute  for  arresting  the  judgment. 
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Vaux  against  Vollans,  Clerk.  Monday, 

January  SStlu 

T^EBl'  for  penalties  on  the  57th  G.  3.  c.  99.,  against  One  calendar 

the  defendant,  the  rector  of  Hemswortfif  in  the  West  the  commMic- 

Riding  of  Yorkshire^  for  wilfully  absenting  himself  from  ^on°foJ"pe- 

his  benefice,  without  licence  or  exemption*.     Plea,  nil  "*\**«»  •g«'n* 

*  '  a  clergjrman 

debet    At  the  trial,  before  Alderson  J.  at  the  Spring  as-  ^<*''  non-red- 

'        °  dence,  a  nouce 

sizes  for  the  county  of  York.  1832,  it  was  proved,  by  the  >n  writing  of 

^    ,         ,   .     .  \      n  the  Intended 

agent  of  the  plaintiff's  attorney,  that  he,  on  the  Sd  of  writ  and  cause 
Aprilj  served  a  notice  of  the  cause  of  action,  signed  by  delivered  to  the 
the  attorney,  on  the  deputy  registrar  of  the  archbishop  regisfi  a?hi8^ 
of  Yorkf  personally,  at  his  residence  at  MonJcgate  in  ^ri^bl%*m** 
that  city,  the  public  registry  being  kept  in  a  different  ;^c  next  mom- 
place,  namely,   the  office  in   the  Minster-yard.      The  gist'y  office, 

'  '  -^  ^  and  there  left: 

agent  went  first  to  the  registry,  bat  it  was  shut.     The  Held,  that  that 

was  not  suffi- 

deputy  registrar  stated  that  he  took  the  notice  to  the  cient  to  satisfy 

registry  office  on  the  following  morning,  and  placed  it  c.  99.  $.  40!, 

on  his  desk  there.     The  writ  was  sued  out  on  the  5th  gucj,  notuse'to 

of  May.     It  was  objected,  that  this  service  was  insuffi*  ^^ blsbopof*^ 

cient;  the  statute  57  G.  3.  c.  99.  s.  40.  (a)  requiring  the  ^^^^^'J^ 

notice    o^  tf^f  registry 
tfhis  dioceie, 

(a)  After  reciting,  that  notwithstanding  the  regulations  contained  In  ^  '^'  *"^  ^-''^' 
that  act,  spiritual  persons  may  through  inadvertence,  and  in  many  cases 
ftY>m  unavoidable  circumstances  and  causes,  become  subject  to  penalties 
and  ft>rfeitures,  and  vexatious  prosecutions,  unless  provision  is  made  ft>r 
the  prevention  thereof;  it  enacts,  "  that  no  writ  shall  be  sued  out  agsiust, 
nor  any  copy  of  any  process  at  the  suit  of  any  informer,  be  served  upon, 
any  spiritual  person,  for  any  penalty  or  forfeiture  incurred  under  any  of 
the  provisions  of  this  act,  until  a  notice  in  writing  of  such  intended  writ 
or  process  shall  have  been  delivered  to  him,  or  left  at  tlie  usual  or  last 
place  of  his  abode,  and  also  to  the  bishop  qf  the  diocete,  by  Uaving  the  same 
at  tfte  registry  of  his  diocese,  by  the  attorney  or  agent  Jor  the  party  who  in" 
tends  to  sue  or  cause  the  same  to  be  sued  out  or  served,  one  calendar 

month 
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18Sd«  notice  of  the  cause  of  action  to  be  delivered  to  the  bishop 
""""^  of  the  diocese,  by  leaving  the  same  at  the  registry  of  his 
mgoma  diocese.  The  learned  Judge  thought  that,  as  the  regb- 
trar  had  carried  the  notice  on  the  4th  of  April  to  the 
registry  office,  and  left  it  there,  the  statute  was  complied 
with ;  but  he  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
it  was  necessary  that  the  notice  should  be  left  at  the 
registry  of  the  diocese. 

It  was  further  objected,  that  the  notice  served  on  the 
deputy  registrar  was  not  served  by  the  person  whose 
name  was  indorsed  on  the  process,  as  required  by  the 
act  of  parliament.  The  learned  Judge  thought  that  the 
name  of  the  plaintiff's  attorney  being  indorsed  on  it  was 
sufficient,  but  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit  on  that  point 

The  plaintiff  then  proved  that  the  defendant  was  ab- 
sent  from  his  benefice  during  the  years  1829  and  1830, 
bat  that  during  ft  great  part  of  that  period  he  was  con- 
fined for  debt  within  the  rules  of  the  King's  Bench 
Prison.  It  was  contended  that  the  defendant  could  not 
be  considered  as  having  been  wilfully  absent  during  the 
period  of  his  imprisonment.  The  learned  Judge  told  the 
jury  that  the  absence  was  wilful,  unless  the  defendant 
proved  some  reasonable  cause  for  it,  and  that  confine- 


month  at  least  before  the  suing  out  or  serving  the  same ;  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  action  which  ancb 
party  hath,  and  the  penalues  for  which  such  person  intends  to  sue ;  and 
on  the  back  of  which  notices  respectively  shall  be  indorsed  the  nawu  •/ 
Ike  attorney  or  agent,  together  with  the  place  of  his  abode. 

Sect.  41.  enacu,  **that  no  plaintiff*  shall  recover  against  any  spirifoal 
person  for  any  penalty  or  forfeiture  under  the  provisions  of  this  act,  unlcsa 
it  is  proved  upon  the  trial  that  such  notices  were  respectively  given  m 
aforesaid.*' 

ment 


VoLLAVt. 


IN  THE  Third  Year  of  WILLIAM  IV.  srt 

ment  in  prison  for  debts  contracted  by  himself  was  not        18S3. 
a  reasonable  cause  of  absence.  — — 

Vaox 

The  jury  found  that  the  defendant  had  been  wilfully  ,/vo>Mr 
absent  for  a  year,  unless  the  period  of  his  confine- 
ment in  prison  made  a  difierence,  and  a  verdict  was 
entered  for  the  plaintiff  for  5S2/.  105.,  three  fourths  of 
the  annual  value;  but  liberty  was  reserved  to  reduce 
it  to  two  thirds,  if  the  absence  during  imprisonment 
was  not  to  be  deemed  wilful. 

A  rule  nisi  was  obtained  for  entering  a  nonsuit,  or 
reducing  the  damages,  but  as  the  judgment  of  the  Court 
proceeded  on  one  point  only,  it  has  been  deemed  un« 
necessary  to  state  the  arguments  on  the  others. 

F.  PoUock  and  Tomlinson  now  showed  cause.  The 
service  of  the  notice  on  the  deputy  registrar  was  suffi- 
cient, because  that  notice  was  deposited  in  the  registry 
office  in  due  time.  The  deputy  registrar  may  be  con- 
sidered as  the  agent  of  the  plaintiff's  attorney,  for  the 
purpose  of  taking  the  notice  to  the  office. 

Blackbume  contr^.  The  object  of  s.  40.,  as  appears 
from  the  preamble,  was  to  protect  clergymen  from  vexa- 
tious proceedings,  and  the  forms  required  by  that  clause 
ought  to  be  strictly  pursued.  It  points  out,  in  express 
terms,  the  mode  of  serving  the  notice  of  action  on  the 
bishop ;  viz.  by  leaving  the  same  at  the  registry  of  his 
diocese.  The  party  employed  is  bound  to  do  this,  and 
not  what  he  considers  equivalent. 

LiTTLEDALE  J.  I  am  of  Opinion  that  a  nonsuit  ought 
to  be  entered  in  this  case,  because  there  has  not  been  a 
proper  service  of  the  notice  of  action  on  the  bishop  of 

the 
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18SS.        the  diocese,  as  required  by  the  57  Gf.  3.  c.  99.  s.  40. 
"^^  The  preamble  of  that  clause  is  important,  as  shewing  the 

amamat  intention  of  the  legislature  to  protect  spiritual  persons 
from  vexatious  prosecutions.  It  is  then,  in  the  body 
of  the  clause,  enacted,  *^  that  no  writ  shall  be  sued  out 
against  any  spiritual  person  for  any  penalty  incurred 
under  that  act,  until  a  notice  in  writing,  &c.  shall  have 
been  delivered  to  him,  or  left  at  the  usual  or  last  place 
of  his  abode,  and  also  to  the  bishop  of  the  diocese,  by 
leaving  the  same  at  the  registry  of  his  diocese."  The 
statute  therefore  distinguishes  between  service  on  the 
clergyman  personally,  and  service  at  his  dwelling-house, 
and  makes  either  sufficient  But  if  it  had  said  that  de- 
livery to  him  should  be  at  his  residence,  delivery  to  him 
personally  would  not  have  sufficed ;  although  the  object 
of  the  legislature  in  requiring  that  it  should  be  left  in  a 
place  where  it  would  come  to  the  view  of  the  clergyman 
would  be  as  well  attained  by  pei*sonal  delivery.  The 
statute  does  require  that  the  delivery  to  the  bishop  shall 
be  by  leaving  the  notice  at  the  registry  of  his  diocese. 
The  object  that  it  shall  be  left  in  a  place  where  it  is 
likely  to  be  attended  to  by  the  bishop  or  his  officer,  may 
have  been  attained  by  its  having  been  first  delivered  to 
the  deputy  registrar,  and  afterwards  carried  by  him  to 
the  registry  office;  but  that  is  not  the  specific  mode 
of  delivery  required  by  the  statute.  If  we  hold  that  a 
personal  service  on  the  deputy  registrar  was  sufficient, 
it  might  then  be  said  that  a  delivery  to  a  clerk  or  porter, 
elsewhere  than  nt  the  registry  office,  might  suffice.  I 
think  the  safest  course  is  to  adhere  to  the  words  of  the 
legislature.  The  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

Taunton 
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Taunton  J.  I  am  ofthe  same  opinion.  We  must  give  183S. 
efiect,  if  possible,  to  all  the  words  used  by  the  legislature.  "~~~^ 
Here  the  words  are  ^^  that  the  notice  shall  be  delivered  to  agamsi 
the  bishop  of  the  diocese,  by  leaving  the  same  at  the  regis- 
tiy  of  his  diocese."  If  there  were  not  such  words,  a  con- 
structive delivery  might  do;  but  to  give  effect  to  those 
words,^  we  must  hold  that  the  only  service  on  the  bishop 
roust  be  by  leaving  the  notice  at  the  registry.  If  we 
were  to  construe  the  statute  otherwise,  other  cases  might 
occur  still  less  conformable  to  the  words  of  the  act,  and, 
at  last,  any  service  might  be  deemed  sufficient.  The 
safer  course  is  to  adhere  to  the  very  words  of  the  act. 

Patteson  J.  I  think  we  must  abide  by  the  words  of 
the  statute,  though  I  have  come  to  that  conclusion  with 
some  difficulty.  The  words  of  the  act  (for  what  pur- 
pose introduced  I  cannot  say)  are,  *^  by  leaving  the 
same  at. the  registry  of  his  diocese."  Now  suppose  the 
attorney  had  gone  to  the  bishop's  residence,  and  put  the 
notice  into  his  hand,  it  would  be  impossible  to  say  that  he 
had  not  had  notice;  yet,  that  would  not  be  sufficient, 
because  the  notice  was  not  delivered  to  him  in  the  specific 
mode  required  by  the  act  of  parliament.  It  is  indeed 
stated  in  evidence  that  the  notice  came  to  the  deputy- 
registrar,  and  that  he  afterwards  put  it  on  his  desk  in 
the  registry-office ;  but  it  does  not  appear  that  this 
was  done  with  a  view  to  a  serving  of  notice  pursuant  to 
the  act. 

Rule  absolute  for  entering  a  nonsuit. 
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V'^'^K^  u     The  King  against  The  Directors  of  the  East 

January  29th.  ^ 

India  Company. 

Tje  ^^^^^^  A  RULE  had  been  obtained,  calling  upon  the  Direc- 
East  India  toFs  of  the  United  Company  of  Merchants  of  Eng- 

Company  sent 

to  the  Board  of  land  trading  to  the  East  Indies^  to  shew  cause  why  a 

Control  for 

their  approval  Hiandamus  should  not  issue,  directed  to  them,  coni- 

dUpatch,beaded  manding  them  to  send  out  to  the  Governor-General  in 

partmeiu/'  *"  council,  at  Fort  William  in  Bengal^  a  certain  dispatch 

Bw*rValtered  'Relative  to  the  claim  of  the  trustees  of  WiUiam  Palmer 

and  returned  to  &  Co.  of  Hyderabad,  affainst  Mooneer  Ool  Moolk  and 

them  to  be  *^  ® 

transmitted  to     others,  as  altered  and  approved  by  the  Board  of  Com- 

Jndii,  pursuant 

to  33  G.  2.         missioners  for  the  affairs  of  ludia  on  the  ]  4th  of  May 

c   5Sa    t    12 

The  directors  last.  It  appeared  by  the  affidavits,  that  JV.  Palmer  Sc 
alterations,  but  ^'  had  Carried  on  trade  at  Hyderabad  in  the  Easl 
diction  of  thr*"  ^^^i^h  which  was  not  within  the  territories  of  the  East 
^°Z!IkiftTe*m-  ^^^^^  Company,  but  in  those  of  the  Nizam,  a  native 
and,  the  alter-    prince  in  alliance  with  them ;  and  there  beini;  debts 

ations  being 

insisted  on  by     due  to  that  firm  by  certain  persons  at  Hyderabad,  the 

the  Board,  the  ,  .  ^         .     .  « 

directors  after-  Court  of  Directors,  with  a  view  of  assisting  Palmer  & 

the  resolution  Co.  in  recovering  those  debts,  on  the  20th  of  March 

dispatch  was^  1832,  framed  a  dispatch,  (founded  on  a  resolution  of 

[ef["t  to'ie*^  the  Court,)  to  be  sent  to  the  Company's  resident  at  the 

commissioners 

to  originate  the  dispatch  pursuant  to  the  sect.  15.  nf  the  statute.  On  motion  for  a  man- 
damus to  the  directors  to  transmit  the  altered  dispatch : 

Held,  first,  that  the  conduct  of  the  directors  was  equivalent  to  a  refusal  to  transmit  the 
dispatch ;  secondly,  that  the  directors  could  not  in  this  case  annul  the  resolution  on  which 
the  dispatch  had  been  founded ;  thirdly,  tliat  the  dispatch  having  b«en  originated  by  the 
directors,  and  altered  by  the  Board  of  Control,  and  ordered  by  them  to  (x!  transmitted, 
and  the  proceedings  being  so  far  regular,  it  was  no  answer  to  an  application  for  a  man- 
damus, that  the  Bnard  might  by  another  proceeding,  as  by  originating  a  dispatch,  attain  the 
same  end  ;  fourthly,  that  the  Directors,  having  admitted  the  juriMliction  of  the  Board  with 
respect  to  the  dispatch,  and  only  contested  the  alterations,  were  estopped  from  afterwards 
contending  that  the  dispatch  was  not  one  over  which  the  Board  had  authority. 

-^o^.rc.^V^  court 
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coort  of  the  Nizam^  recommending  him  to  o|)tain  the        1833. 
concurrence  of  the  Nizam's  irovernment  in  enforcinir        ^"""^ 

.  ^       The  Kino 

such  adjustment  as  might  be  come  to  in  Palmer  &  againti 
Co/s  affairs.  This  dispatch  headed  '^  Political  Depart-  of  the 
ment,"  was  sent  by  the  Directors  on  the  same  20th  of  Compuij.^ 
Marchj  to  the  Board  of  Commissioners  for  the  affairs  of 
Indioy  (called  the  Board  of  Control,)  for  their  consider- 
ation and  approval.  On  the  14th  of  Mcn/f  the  Board 
returned  the  dispatch  to  the  Court  of  Directors  with 
some  alterations  and  additions,  and  with  a  letter,  under 
the  band  of  their  secretary,  stating  the  reasons  of  such 
alterations,  and  expressing  the  wish  of  the  Board  that 
the  dispatch,  as  then  amended,  might  be  transmitted 
to  India  in  the  usual  form,  according  to  the  statute 
S3  G.  3.  r.  52.  5.  12.  The  Court  of  Directors  objected 
to  the  alterations,  and  sent  the  dispatch  back  to  the 
Board  of  Commissioners  stating  their  objections.  The 
Board  adhered  to  the  alterations  tliey  had  made;  and 
on  the  8th  of  August  the  Court  of  Directors  passed  a 
resolution,  that  the  claim  of  Palmer  &  Co.  on  the  sub- 
jects of  the  Nizam  did  not  relate  to  the  civil  or  military 
government,  or  revenues,  of  the  territorial  acquisitions 
in  India^  and  ought  not  to  form  the  subject  of  a  dis- 
patch framed  by  the  Court  and  approved  or  altered  by 
the  Board ;  and,  being  of  opinion,  on  reflection,  that  it 
would  be  inexpedient  for  the  company  to  attempt  the 
exercise  of  any  interference  in  that  matter  with  the 
Nizam,  the  Court  of  Directors  rescinded  their  resolu- 
tion of  the  20th  of  March  on  which  the  dispatch  was 
framed.  A  further  correspondence  took  place  between 
the  Court  of  Directors  and  the  Board  of  Control,  in 
die  course  of  which  the  Directors  stated  that  they  left 
it  to  the  Commissioners  to  originate  the  dispatch  them- 
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1833. 

The  Kino 

against 

The  Direclori 

of  the 

East  India 

Compftny. 


selves,  as  they  were  authorized  to  do  under  the  3d  G.  3. 
c,  52.  5. 15. 

Spankie  Seijt.,  Sir  James  Scarlett ^  fVigramj  and  Fol^ 
letty  shewed  cause  on  a  former  day  in  this  term  (a).  First, 
a  mandamus  will  not  lie,  because  there  has  been  no  re- 
fusal by  the  directors  to  transmit  the  dispatch,  but,  merely 
to  be  the  originators  of  it.  Secondly,  this  dispatch  was 
not  one  relating  to  the  civil  government  or  revenues  of 
Indioy  and  therefore  the  Board  of  Control  had  no  right, 
by  33  G.  3.  c.  52.  (&),  to  alter  it.     It  related  to  a  claim 

which 


(a)  Janunry^lslt  before  LUtledale,  Taun/on,  and  PattesonJs, 

(6)  By  section  9.  certain  public  officers  (who  are  usually  denominated 
the  Board  of  Control)  are  appointed  commissioners  for  the  affairs  of 
Intiia*  By  section  9.  these  commissioners  are  invested  with  full  power  and 
authority  to  superintend,  direct,  and  control  all  acts,  operations,  and  con- 
cerns which  in  anywise  relate  to  or  concern  the  civil  or  military  govem- 
ment  or  revenues  of  the  territories  and  acquisitions  of  the  East  India  Com- 
pany in  the  East  Indies,  subject  to  the  particular  directions  of  the  act. 

Section  1 1 .  enacts,  that  the  Court  of  Directors  of  the  East  India  Com- 
pany shall  deliver  to  the  Board  of  Control  copies  of  all  minutes,  orders, 
resolutionsy  and  proceedings  of  all  courts  of  proprietors  and  courts  of 
directors,  and  also  copies  of  such  documents  received  from  abroad  as  are 
enumerated  in  the  clause. 

Section  12.  directs  thai  no  orders  or  instructions  relating  to  the  civil 
or  military  government  or  revenues  of  the  territorial  acquisitions  in  /lu/ta, 
shall  be  sent  or  given  to  any  of  the  governments  or  settlements  in  India 
by  the  Court  of  Directors  until  the  same  shall  hive  been  submitted  to  the 
consideration  of  and  approved  by  the  Board  of  Control,  and  for  that  pur- 
pose copies  of  all  orders  and  instructions  which  the  Court  of  Directors 
shall  propose  to  be  sent  to  India,  shall  be  by  them  previously  laid  before 
the  Board  of  Control ;  and  that  within  fourteen  days  after  tlie  receipt  of 
such  propo^d  dispatches,  the  said  Board  shall  either  return  the  same  to 
the  directors  with  their  approbation,  or  if  the  Board  sitall  disapprove, 
alter,  or  vary  in  substance  any  of  the  proposed  orders  or  instructions,  they 
aball  give  to  the  directors  their  reasons  at  large  in  respect  thereof,  together 
with  their  instructions  to  the  directors  in  relation  thereto.  And  the  di- 
rector! shall,  and  they  are  thereby  required  forthwith  to  dispatch  and  send 
the  letters,  ordera,  and  initructions  in  the  form  approved  by  the  Board  to 

the 
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"which  certain  individuals  had  on  the  subjects  of  the 
Nizam,  and  which,  in  an  ordinary  case,  would  be  the 
subject  of  a  law-suit ;  and  it  recommends  the  resident 


the  proper  goTemmento  or  o6ficers  in  India,  without  farther  delay,  unless, 
upon  any  representation  of  the  directors,  the  Board  shall  order  any  alter- 
ations to  be  made  therein.  And  the  directors  shall  and  they  are  thereby 
required  to  pay  obedience  to,  and  shall  be  governed  and  bound  by,  such 
crders  and  instructions  as  they  shall  receive  from  the  Board  of  Com- 
misuoners  touching  or  concerning  the  civil  and  military  government  of 
the  said  territories  and  acquisitions,  and  the  revenues  of  the  same. 

Section  13.  authorizes  the  Directors  to  make  representations  to  the 
Board  of  Commissioners  as  to  any  disapproval  or  alterations  whicii  the 
Board  have  made.  And  the  Board  are  required  to  take  these  represent- 
ations into  consideration,  and  to  give  such  further  orders  and  instructions 
as  they  shall  think  fit  and  expedient,  which  orders  sholl  be  final  and  con- 
clusive upon  the  directors. 

By  section  15.,  whenever  the  Directors  shall  neglect  to  frame  and 
transmit  to  the  Board  dispatches  on  any  subject  connected  with  the  civil 
or  military  government  or  revenues  of  India,  beyond  fourteen  days  after 
requisition  made  to  them  by  order  of  the  Board,  the  Board  may  prepare 
and  send  to  the  directors,  (without  waiting  for  the  receipt  of  the  copies 
of  dispatches  intended  to  be  sent  by  the  directors),  any  orders  or  instruc- 
tions for  any  of  the  governments  or  presidencies  in  Indm  concerning  the 
civil  or  military  government  of  the  «aid  territories  or  revenues  thereof; 
and  the  directors  are  required  to  transmit  dispatches  according  to  the 
tenor  of  the  said  orders  and  instructions  unto  the  respective  governments 
and  presidendes  in  Imtia,  unless  upon  any  representation  made  by  the 
directors  to  the  Board,  the  Board  shall  direct  any  alteration;  which 
directions  the  said  Court  of  Directors  shall  in  such  case  be  bound  to  con- 
form to. 

Section  16.  provides,  **that  nothing  in  the  md  shall  extend  or  be  con- 
strued to  extend,  to  give  to  the  Board  any  power  to  issue  or  send  any 
ordera  or  instructions  which  do  not  relate  to  points  connected  with  the 
civil  or  military  government  or  revenues  of  the  British  territories  in  India, 
nor  to  expunge,  vary,  or  alter  any  dispatches  proposed  by  the  directors, 
which  do  not  relate  to  the  said  government  or  revenues.  And  if  the 
board  sliall  send  any  orders  or  instructions  to  the  Court  of  Directors  to 
be  by  them  transmitted,  which,  in  the  opinion  of  the  said  Court  shall 
rebte  to  points  not  connected  with  the  civil  or  military  government  or 
revenues,  the  said  Court  may  petition  his  Majesty  in  council,  and  his 
Msjesty  in  council  shall  decide  whether  the  same  be  or  be  not  connected 
with  the  civil  or  military  government,  &c.,  which  decision  shall  be  final 
and  conclusive. 
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1833.        to  interpose  and  use  bis  influence  with  the  Nizam  for 
""TT"       the  benefit  of  those  individuals,  not  for  that  of  the  com- 

The  KiHo  ^  ' 

againu        Danv.  AssuminiT  that  it  was  a  matter  relatincc  to  the  civil 

The  DiroctoTB    '^     ^  ^  © 

of  the        government  or  revenues,  the  Court  of  Directors  have 
Ccmipuij.      rescinded   the   resolution  on  which  the  dispatch  was 
founded;  and  that  distinguishes  the  present  case  from 
RejF  V.  T^e  Directors  of  the  East  India  Company  {a).    It 
is  reasonable  that  the  directors  should  have  the  power  of 
rescinding  such  a  resolution.    Circumstances  may  occur 
between  the  framing  of  the  dispatch,  and  its  return  by 
the  Board,  of  which  the  directors  were  not  aware  at  the 
time  of  originating  it,  and  which  might  well  justify  them 
in  annulling  it.     There  is  no  clause  in  the  act  which 
prevents  them  from  rescinding  a  resolution  originating 
with  themselves ;  though  there  is  one  in  section  23., 
which  prevents  a  Court  of  Proprietors  from  rescinding 
any   order  or   resolution   of  the  Court   of  Directors. 
Where   the   Board   of  Control   originates   an   order, 
which,  in  the  opinion  of  the  Court  of  Directors,  relates 
to  points  not  connected  with  the  civil  or  military  go- 
vernment or  revenues,  they  (the  directors)  may  appeal 
to  the  king  in  council,  who  is  finally  to  decide   that 
question.     But  where  such  order  originates  with  them- 
selves, and  is  altered  by  the  Board  of  Control,  the  Court 
of  Directors  have  no  power  to  appeal.     Suppose,  then, 
the  directors  framed  a  dispatch  relating  entirely  to  trade, 
and  the  Board  of  Control  so  altered  it  as  to  make  it 
relate  to  the  civil  or  military  government  or  revenues; 
it  cannot  have  been  the  intention  of  the  legislature  to 
compel  the  directors  to  send  such  a  dispatch  to  India,  as 
if  it  originated  with  themselves ;  and  as  they  have  no 

(a)  4M.^S.  279.       . 

power 
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power  to  appeal  against  such  an  altered  dispatch,  it  seems 
to  follow  ex  necessitate  that  they  should  be  entitled  to 
rescind  any  order  from  which  such  altered  dispatch 
originated.  Besides,  here  a  mandamus  will  not  lie, 
because  the  Board  of  Control  have  another  remedy; 
for,  according  to  section  15.,  they  may  originate  a  dis- 
patch themselves. 


1833. 

The  Kino 

ofainst 

The  Directors 

of  the 

East  Inpia 

CoropAny. 


The  Attorney  General  and  Solicitor  General,  and 
Amos,  contra.  The  rescinding  of  the  resolution  on  which 
the  dispatch  was  framed  is  equivalent  to  an  absolute  re- 
fusal to  transmit  it.  This  was  a  dispatch  relating  to  the 
civil  government.  The  subject  matter  of  it  was  certain 
claims  which  individuals,  subjects  of  the  East  India 
Company,  had  upon  subjects  of  the  Nizam.  Those 
claims,  as  between  the  individuals  interested,  would,  in 
an  ordinary  case,  form  the  subject  of  a  suit  in  the  muni- 
cipal courts;  but  as  soon  as  the  Company  made  use  of  the 
power  and  character  belonging  to  it  as  a  government, 
to  influence  the  Nizam  to  use  his  sovereign  authority 
with  his  own  subjects  to  enforce  the  settlement  of  those 
claims,  the  subject  matter  of  the  negotiation  respected 
the  civil  government.  The  dispatch  is  headed  *^  Poli- 
tical  Department,"  and  the  directors,  in  their  corre- 
spondence, have  always  treated  it  as  one  relating  to  the 
civil  government,  and  are  now  estopped  from  saying  it 
does  not  Then  as  to  the  directors  having  rescinded 
the  resolution  on  which  the  dispatch  was  framed,  they 
can  have  no  power  so  to  do,  unless  the  act  of  parliament 
gives  it  them ;  but  it  gives  them  none :  on  the  contrary, 
5. 12.  requires  them  to  transmit  orders  originating  with 
themselves,  and  altered  by  the  Board  of  Control,  forth- 
with to  India,  to  pay  obedience  to  and  to  be  governed 

M  m  4  and 
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1833.        and  bound  by  such  orders.     There  is  one  exception^ 

viz.  where,  on  any  representation  made  by  the  direc- 

agfiinti        tors,  the  Board  shall  order  any  alterations  to  be  made 

The  Diracum 

of  the         therein.     Here  such  representations  were  made  by  the 
CompMix.      directors ;  but  the  Board  did  not  direct  any  alteration. 
The  directors,  therefore,  were  bound  to  transmit  the 
dispatch,  and  had  no  power  to  rescind  the  resolution 
on  which  it  was  framed.    Section  16.  gives  the  power  of 
appeal  against  orders  either  originating  with  the  Board 
of  Control,  or  originating  with  the  directors  and  varied 
or  altered  by  the  Board.     IPatteson  J.    It  enacts,  that 
if  the  said  Board  shall  send  any  orders  to  the  directors, 
to  be  by  them  transmitted,  which,  in  the  opinion  of  the 
directors,  shall  relate  to  points  not  connected  with  the 
civil  or  military  government  or  revenues,  the  directors 
may  appeal.     Now  suppose   the   Court  of  Directors 
frame  a  dispatch,  containing  matter  not  connected  with 
the  civil  government  or  revenues,  and  the  Board  of 
Control  alter  it,   by  inserting  matter  which  clearly  is 
connected  with  those  subjects;  what  is  to  be  done?] 
That  would  be  tantamount  to  oric^inating  a  dispatch  by 
the  Board  of  Control.     But  here  the  Board  of  Control 
have  sent  orders  to  the  Court  of  Directors  to  transmit  a 
dispatch   originally  relating  to   the   civil   government, 
which  order  they,  according  to  s.  12.  ought  to  have 
obeyed.     If  the  order  of  the  Board  was  objectionable, 
within  sect.  16.,  the  directors  might  have  appealed.     In 
Rex  V.  The  East  India  Company  {a\  this  Court  and  the 
Privy  Council  must  have  been  of  opinion  that  the  Court 
of  Directors  might  appeal  to  the  Privy  Council  upon 
the  question  whether  a  dispatch,  originating  with  them, 

(a)  4  M.  i  S.  1?79. 

an 


IN  THE  Third  Year  of  WILLIAM  IV. 


537 


and  altered  by  the  Board  of  Control,  related  to  the  civil 
or  military  government  or  revenues  of  India  ;  for  there 
time  was  given  to  the  directors  to  appeal  to  the  Privy 
Council,  and  the  Privy  Council  entertained  that  appeal. 
It  is  not  true  that  there  is  another  remedy  here;  for  the 
act  of  parliament,  by  5.  15.,  gives  to  the  Board  of  Con- 
trol the  power  of  originating  a  dispatch,  not  in  a  case 
like  the  present,  but  only  where  the  East  India  Com- 
pany neglect  to  frame  and  transmit  a  dispatch  on  any 
subject  connected  with  the  government  or  revenue  be- 
yond the  space  of  fourteen  days  after  requisition  made. 
Here  the  directors  have  not  neglected  to  frame  and 
transmit  a  dispatch  to  the  Board;  they  have  already 
done  so. 

Cw\  adv.  vuU. 


18SS. 

The  Kino 

afscdnii 

The  Directors 

of  the 

East  India 

Companj. 


LiTTLEDALE  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  fncts,  and  that  the  question 
arose  upon  the  construction  of  the  33  G.  3.  c.  52.,  and 
particularly  ofss.  9.  11,  12,  13.  15.  and  16.,  the  learned 
Judge  proceeded  as  follows :  —  The  first  objection  to 
this  mandamus  made  by  the  Court  of  Directors,  is,  that 
there  does  not  appear  to  have  been  any  refusal  on  their 
part  to  transmit  the  dispatch  which  is  the  subject  of  the 
rule.  But  we  are  of  opinion  that,  from  the  discussion 
and  correspondence  that  have  taken  place,  though  there 
may  not  have  been  a  distinct  refusal  in  so  many  words, 
there  has  been,  particularly  from  the  rescinding  of  the 
original  resolution,  such  a  refusal  as  is  sufficient  to 
authorize  the  Court  to  entertain  the  subject  matter  of 
the  mandamus. 

.  The  Court  of  Directors  then  object,  that  they  have 
rescinded  the  resolution  of  20th  March^  under  which  this 

dispatch 
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1833.         dispatch  was  framed ;  and  certainly,  if  they  could  rescind 
"        that  resolution,  there  would  be  an  end  of  the  dispatch 

The  Kiwo 

ngnimt        altogether,  and  all  the  alterations  made  by  the  Board  of 

TIm  Directori 

of  the  Commissioners  would  fall  to  the  ground  with  the  dis- 
Compuiy.      patch,  ami  no  mandamus  could  issue. 

But  we  are  of  opinion  that  the  Court  of  Directors 
bad  no  authority  to  rescind  their  resolution  of  the 
SOth  of  March.  The  act  of  parliament  gives  no  such 
power;  and  we  think  that  there  is  no  implied  power. 

The  dispatch  then  framed  has  been  sent  to  the  Board 
of  Commissioners ;  and  that  board  has  acted  upon  it, 
has  made  alterations,  and  returned  it  to  the  Court  of 
Directors :  upon  that  a  discussion  has  taken  place 
between  these  two  bodies :  and  as  the  act  of  parlia- 
ment has  been  thus  proceeded  upon  by  the  two  bodies 
constituted  for  the  purpose  of  considering  any  measure 
under  the  provisions  of  the  act,  we  think  it  is  not  com- 
petent for  the  Court  of  Directors  to  annul  the  dispatch 
which  they  have  originated,  and  more  particularly,  as 
the  latter  part  of  the  13th  section  says  that  the  orders 
and  instructions  of  the  Board  of  Commissioners  in  such 
a  case  are  to  be  final  and  conclusive  on  the  directors. 
If  that  could  be  done,  the  Court  of  Directors  might  at 
any  time  annul  a  dispatch  when  they  were  not  satisfied 
with  the  alterations  of  the  Board  of  Control,  and  thus 
produce  the  greatest  inconvenience  in  the  adminis- 
tration of  the  affairs  which  are  now  entrusted  to  two 
separate  jurisdictions,  each  of  which  is  to  perform  its 
own  functions. 

It  is  urged  by  the  directors,  that  a  mandamus  ought 
not  to  be  granted  if  there  be  another  remedy ;  and  that 
there  is  another  remedy  in  this  case,  inasmuch  as  the 
Board  of  Control  may,  under  the  fifteenth  section  of 

the 
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the  act,  themselves  originate  a  dispatch  to  answer  all        1838. 
the  purposes  of  the  altered  dispatch,  if  the  directors  do  ~ 

The  Kiiro 

not  frame  and  transmit  one  within  fourteen  days  after       agamu 

1      •  1        /.  •  .  t  The  Directon 

request,   and   that,    therefore,   this   mandamus   is   not        ofUie 

Bait  India 

necessarj'.  Comply. 

But  we  are  opinion  that  such  an  objection  to  a  manda- 
miM  cannot  be  supported.  Here  a  measure  has  been 
begun  and  carried  up  to  a  certain  point,  which  is  capable 
of  being  enforced  if  the  parties  who  apply  for  a  man- 
damus are  correct  in  their  proceedings :  and  it  is  no 
answer  to  say  that,  by  some  other  proceeding  to  be  in- 
stituted by  them,  they  may  attain  the  same  object.  The 
Board  of  Commissioners  have  a  right  to  deal  with  the 
existing  state  of  things ;  and  are  not  bound  to  abandon 
that  and  resort  to  some  other  proceeding,  merely  because 
it  may  possibly  in  the  end  have  the  same  effect* 

Having  disposed  of  these  questions,  the  case  comes  to 
this  :  the  directors  originate  a  dispatch  which  they  now 
say  does  not  relate  to  the  government  of  India,-  but  they 
head  it  ^^  Political  Department."  This  dispatch  is  trans- 
mitted to  the  Board  of  Control,  who,  it  is  said,  alter  it 
in  such  a  way  as  to  malce  it  a  dispatch  relating  to  the 
government.  The  directors  enter  into  discussions  with 
the  Board  of  Control,  and  in  these  discussions  they  do 
not  object  to  the  jurisdiction  of  the  commissioners,  but 
their  objections  are  to  the  merits  of  the  alterations. 
And  we  think  that,  with  relation  to  the  present  proceed- 
ings, they  are  bound  by  that  admission,  and  cannot  now 
retract  it.  " 

We  give  no  opinion  whether  the  dispatch,  if  it  had 
not  been  headed,  and  afterwards  treated  as  we  have 
mentioned,  really  did  relate  to  the  government  of  India j 
nor  whether  this  Court  has  jurisdiction  to  decide  upon 

that 
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1833.        that  question  if  it  should  come  before  us  in  any  other 
"■"""        way,  nor  whether  the  directors  can  in  any  other  mode 

The  King  .  i        •  i.       • 

ngainti        avaii  themsclvcs  of  the  opportunity  of  shewing  that  it 

Th«  Directors     ,. ,  ,  , 

of  the  did  not  relate  to  the  government, 
(^pany.^  Neither  do  we  give  any  opinion  whether  the  sixteenth 
section  gives  an  appeal  in  case  of  an  altered  dispatch, 
as  well  as  a  dispatch  originating  with  the  Board  of 
Commissioners.  Upon  that  right  no  such  discussion 
has  been  raised  as  to  affect  the  question,  whether  a 
mandamus  should  go.  Neither  has  any  application 
been  made  to  enlarge  the  rule,  to  give  an  opportunity 
of  appealing,  as  was  done  in  the  case  of  The  King  v. 
The  Court  of  Directors  of  the  East  India  Company  (a). 

Upon  the  whole  of  this  case,  we  are  of  opinion  that 
the  rule  for  the  mandamus  should  be  made  absolute. 

Rule  absolute  (&}. 

fa)  4  3f.  j- 51  279. 

(b)  By  the  statute  9  &  4  fT.  4.  e,  85-  <.  30.  the  Court  of  Directors  are 
prohibited  from  sending  any  dispatches,  &c.  *' relating  to  the  said  ter- 
ritories, (mentioned  in  sect.  1.)  or  the  government  thereof,  or  to  die  pro- 
perty or  rights  rested  in  the  said  company  in  trust  as  aforesaid,  (j.  1.)  or 
to  any  public  matters  whatever,"  till  the  same  shall  have  been  submitted 
to,  and  approved  by,  the  Board  of  Control ;  except  where  the  Board  shall 
otherwise  allow,  as  they  are  empowered  to  do  by  the  same  section.  Sec- 
tions 31.  and  32.  contain  other  provisions  on  this  subject;  and  section  35. 
provides,  that  if  it  appear  to  the  directors  that  any  dispatches,  &c.  upon 
which  directions  may  be  given  by  the  Board,  arc  contrary  to  law,  the 
directors  and  the  Board  may  send  a  special  case  to  three  or  mere  Judges 
of  K.  B.  for  their  opinion,  which  opinion  the  said  Judges  are  required  to 
certify,  and  the  same  shall  be  final* 
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Snowball,  qui  tam,  &c.  against  Sir  Harry  Wednesday, 

T  r^  January  SoOu 

James  Cjoodricke. 

T^EBT,  against  the  late  sheriff  of  Yorkshire^  under  in  an  action 

29  Eliz.   c.  4.,    for   taking   more   than    the   legal  JherTff,  admit, 

poundage  on  levying  two  executions.    Plea,  the  general  under-fherfff 

issue*     The  cause  was  tried  before  Alderson  J,,  at  the  ^^  "***  *^*' 

'  dence,  unlesa 

York  Sprinor  assizes  1832.     For  the  purpose  of  provinir  tJ^ey^ccompany 

that  the  bailiff  who  made  the  levy  acted   under  the  of  rbe  Utter,  or 

authority  of  the  sheriff,  the  plaintiff's  counsel  put  in  himself. 

copies  of  the  writs  returned  in  the  two  actions,  having  fore,  in  an*"" 

the  bailiff's  name  indorsed ;  and  in  order  to  shew  that  'heXriff 'Jb? 

such  indorsement  was  made  in  the  sheriff's  office  by  ^•''•"K  illegal 

"^  poundage,  de- 

proper  authority,  a  witness  was  called  to  prove  certain  claraiion*  of 

declarations  made  to  him  on  the  subject  by  Mr.  Bussell,  ftheriff,  afVer  he 

was  out  of 

who  was  the  defendant's  under-sheriff:  but  it  appeared  office,  are  not 

that  this  conversation  took  place  after  Mr.  Bussell  had  p^ve  that  the 

gone  out  of  office,  and  therefore  Alderson  J.  rejected  the  J||,J  ha!?rn| 

evidence,  and  the  plaintiff  was  nonsuited.     J.  Williams^  commuted  Uie 

'  '  '  extortion  was 

in  the  next  term,  obtained  a  rule  nisi  for  a  new  trial,  ti»e  sheriff* 

authorised 

against  which  agent. 


CressrtDell^  in  this  term,  shewed  cause.  The  evidence 
was  rightly  rejected.  The  regular  proof  of  the  bailiff's 
authority  is  the  warrant;  or,  if  that  cannot  be  produced, 
and  its  absence  is  duly  accounted  for,  evidence  of  its 
contents.  In  default  of  such  proo^  the  writ,  indorsed 
with  the  bailiff's  name,  is  sufficient,  if  it  be  shewn 
that  the  practice  of  the  sheriff's  office  was  to  indorse 
the  name  of  the  bailiff  on  the  writ  which  he  was  to 

execute. 


f. 


1 


OOODAICKX. 
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1833.  execute,  for  otherwise  it  does  not  appear  that  the  in- 
-    ^^^         dorsement  was   made   by  any  proper  authority.     To 

v**^  establish  that  point  in  the  present  case,  evidence  was 
offered  of  Mr.  RusselFs  declarations :  and  if  he  had 
been  under-sheriff  at  the  time,  they  might  have  been 
receivable,  on  the  ground  that  any  thing  said  upon  such 
a  subject  by  the  under-sheriff,  as  such,  is  part  of  the 
transaction,  and  binds  the  principal.  But  this  is  only 
the  case  so  long  as  the  declarations  are  made  by  him  in 
the  course  of  his  official  duty :  nor,  unless  that  be  so, 
can  they  affect  the  sheriff  as  admissions. 

Jbkm  Williams  contra.  It  is  not  contended  that  the 
mere  fact  of  the  bailiff's  name  appearing  on  the  examined 
copy  of  the  writ  is  sufficient  to  shew  that  the  name  was 
put  on  according  to  the  course  of  business  in  the  office; 
but  the  other  evidence  sufficiently  proved  that.  There 
is  no  technical  rule  of  proof  in  such  a  case.  The  fact 
itself^  of  the  indorsement  of  the  name  by  authority,  is 
only  part  of  a  chain  of  secondary  evidence.  The  in- 
dorsing of  the  name  in  the  office,  probably  by  some  in- 
ferior officer,  is  not  more  conclusive  than  the  declaration 
of  this  party.  In  Drake  v.  Sj/kes  (a),  it  was  held  that  the 
sheriff  was  not  affected  by  the  act  of  his  bailiff  without 
particular  evidence  of  privity  between  them ;  but  there 
Lord  Kenyan  and  Larsrence  J.  drew  a  strong  distinction, 
in  this  respect,  between  a  bailiff  and  the  under-slieriff. 
{Denman  C.  J.  Is  there  any  difference  between  one 
agent  and  another,  if  the  observation  relied  upon  is 
merely  a  gratuitous  one,  and  not  made  in  the  course  of 
his  duty?J     It  is  on  a  point  intimately  connected  with 

(a)  7  T,  R,  113. 

the 
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the  duty  of  the  office.     The  circumstances  under  which        1888. 
the  declaration  was  made,  and  the  occasion  of  making  it,        -— 

Skowbau 

would   only  operate  so  far  as  to  give  it  more  or  less        ogahut 

GOOBEICKI. 

efiect  with  the  jury.  {^Patteson  J.  referred  to  North  v. 
Miles  (a).  Denman  C.  J.  In  Yabsley  v.  Doble  {b\  it 
was  held  that  an  under-sheriff's  confession  of  an  escape 
was  evidence  to  charge  the  high-sheriff,  because  the 
under-sheriff  gives  a  bond  to  save  him  harmless ;  and 
therefore  his  confession,  in  effect,  charges  himself.] 
That  goes  far  in  identifying  the  sheriff  generally  with 
the  under-sheriff  as  to  admissions  and  declarations. 
\Denman  C.  J.  But  a  special  ground  is  assigned.  The 
language  of  Lord  Kenyan  and  Lawrence  J.  in  Drake  v. 
Sykes{c)i  does  certainly  appear  to  identify  the  under- 
sheriff  with  the  sheriff  to  all  intents.  The  question  is 
important,  and  we  will  consider  of  it] 

Cur.  adv.  vulL 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  We  are  of  opinion,  that  an  under-sheriff  is  not 
competent  to  charge  the  sheriff  by  his  declaratioof, 
unless  they  accompany  some  official  act,  or  unless  tliey 
tend  to  charge  himself,  he  being,  in  truth,  the  real  party 
in  the  cause.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 

{a)  1  Camp,  589.  (6)  1  Ld,  Rny,  19a  {c)  1  T.  R.  113. 
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iFw«e«%.  Doyle  against  Douglas. 

v^  .^y^  Where  actions  ^PHE  plaintiff  had  commenced  eleven  actions  against 

*^  -  /-^"^  writers  have  the  Underwriters  of  a  policy  on  the  ship   Triton^ 

lidated  by  rule  claiming  as  for  a  total  loss.     A  consolidation  rule  was 

^be  derendant  afterwards  entered  into,  whereby  ten  of  the  defendants 

vSdktln°one  ^^^^^  ^^  ^^  bound  by  the  verdict  in  the  first  action, 

the  Court  will  yiz.  Doule  V.  Dallas,  to  make  certain  admissions,  and  to 

not  restrmiii  the 

pUintifffrom     bring  no  writ  of  error,  and  file  no  bill  in  equity  for 

trying  a  second 

cause,  included  delay ;  and  the  proceedings  in  the  last  ten  actions  were 

in  the  same 

rule,  till  the       to  be  Stayed  till  aller  the  trial  of  the  first*     On  the  trial 
are  paid.  ^^  Dojj/le  V.  Dallas  {a\  in  February  1831,  a  verdict  was 

found  for  the  defendant ;  and  judgment  was  afterwards 
signed  and  execution  issued  for  the  costs  in  that  action. 
No  levy  could  be  made,  the  plaintiff's  goods  being  con- 
veyed out  of  reach ;  and  he  stated  to  the  defendant's 
attorney,  that  his  payment  of  the  costs  depended  on  the 
sale  of  certain  property  in  which  he  was  interested,  and 
which  sale  could  not  then  be  forced  on.  The  present 
cause  in  the  meanwhile  standing  for  trial,  an  order  was 
made  by  a  Judge  at  chambers,  that  the  trial  should  be 
postponed  till  after  the  sittings  in  Hilarij  term  1833, 
the  defendant  in  Doyle  v.  Dallas  undertaking  not  to  issue 
fresh  execution  for  his  costs  (the  former  writ  having  ex- 
pired) without  leave  of  the  Court.  The  cause  having 
been  set  down  for  trial  at  the  next  special  jury  sittings 
in  Middlesex  after  the  present  term,  F.  Pollock^  in  the 
course  of  the  term,  obtained  a  rule  to  shew  cause  why 

(a)  1  3/.  4r  R<^  48. 

the 
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the  proceedings  in  Ikyle  v.  Douglas  should  not  be  stayed 
till  the  plaintiff  should  have  paid  the  costs  in  Doyle  v. 
Dallasy  and  why  the  defendant  in  the  latter  cause  should 
not  be  at  liberty  to  issue  execution. 

Sir  James  Scarlett  now  shewed  cause,  on  affidavits 
stating,  among  other  things,  that  the  plaintiff  had  now 
obtained  fresh  evidence  (which  was  speci6ed)  on  a 
part  of  the  case  as  to  which  the  jury  had  been  misled 
on  the  former  trial;  and  he  contended,  that  in  practice 
the  plaintiff  was  not  debarred  by  a  consolidation  rule 
from  proceeding  in  a  second  action,  included  in  the 
rule;  nor  was  it  reasonable  that  he  should  be  so,  the 
rule  being  for  the  benefit  of  the  defendant ;  and,  there- 
fore, that  the  terms  here  contended  for  ought  not  to  be 
imposed. 

JP.  Pollock  and  Maule  contr^.  The  costs  of  the 
former  trial  ought  to  be  paid  before  the  new  one  is 
proceeded  upon,  as  in  ejectment.  Formerly  it  was 
thought  that  a  consolidation  rule  bound  the  plaintiff  as 
well  as  the  defendants;  but  since  a  different  doctrine 
has  been  established  (a),  the  practice  should  be  ana- 
logous to  that  in  ejectment  as  to  costs,  the  plaintiff 

fa)  In  Longr,  Douglas,  Michadmai  term  1831,  it  appeared  Uiat  ten    J 
actions  against  underwriters  had  been  consolidated,  on  the  condition, 
among  others,  that  the  defendants  should  make  certain  admissions.     The 
plaintiflT,  failing  in  the  first  cause,  gave  notice  of  trial  in  another.     The 
costs  of  the  first  were  still  unpaidi^     A  rule  nisi  was  obtained  for  staying 
all  proceedings  in  this  second  action.     Cause  was  shewn,  {Nov.  25th), 
and  BurstaU  v.  Homer,  7  T.  R,  372.  and  Cohm  v.  Bulkdey^  5  Taun/.*165. 
were  cited.     The  Court  discharged  the  rule ;  Lord  Tenterden,  however* 
observing,  that  where  the  plaintiff*  proceeds  in  a  second  consolidated  action 
without  applying  to  the  Court,  he  cannot  have  the  benefit  of  any  terms 
which  were  imposed  on  the  defendants  bj  the  consolidation  rule. 

Vol.  IV.  N  n  having 
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Douglas* 
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having  in  other  respects  the  benefit  of  that  form  of 
action.  Here  every  defendant  is  bound  by  the  verdict 
in  one  case,  if  the  plaintiff  succeeds.  The  rule  in 
ejectment  has  been  extended  to  other  cases  where  the 
title  relied  upon  by  the  plaintiff  in  the  second  action 
was  clearly  the  same  as  in  the  first.  The  plaintiff  him- 
self states  here^  that  he  relies  upon  new  evidence  on  a 
question  already  tried. 

Per  Curiam  (a).  To  grant  this  rule  would  be  stretch- 
ing the  authority  of  the  court  farther  than  we  are  entitled 
to  carry  it.  By  the  practice  contended  for,  the  plaintiff, 
as  well  as  the  defendant,  would  be  bound  by  a  consolida- 
tion rule.  In  ejectment,  the  Court  would  not  stay  pro- 
ceedings in  a  second  cause,  where  the  defendant  was  a 
different  party.  The  defendant  may  issue  execution; 
but  the  rest  of  the  rule  must  be  discharged. 

Rule  absolute  for  issuing  execution  onljr. 

(a)  Denman  C.  J.,  Utttedate,  Taunton,  and  Pattescm  Js. 


jyedneiday, 
January  800i, 

It*  ^3t^^    Proof  of  a 
^    -,y/     tender  of 


Dean  and  Another  against  James. 


A  SSUMPSIT  for  goods  sold  and  delivered.     Plea, 
non  assumpsit  except  as  to  20/.  parcel,  &c.,  and  as 


20l.  9s,  6d.  ID 
bank  notes  and 

silver,  is  suffi-     to  that  sum  a  tender.     Replication,  that  the  defendant 

cient  to  ^upport    ,.  ,  ,  i      rr  i  i   •     •/«•  « 

a  plea  of  ten-    did  not  tender  and  otter  to  pay  to  the  plamtins  20/. 


derof2(y. 


parcel,  &c.,  in  manner  and  form  as  the  defendant  had 
in  his  plea  alleged.  At  the  trial  before  Denman  C.  J., 
at  the  Middlesex  sittings  after  last  Michaelmas  term,  the 
defendant  proved  a  tender  to  plaintiff  of  20/.  95.  6d.  in 
bank  notes  and  silver,  and  obtained  a  verdict,  the  Lord 

Chief 
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Chief  Justice  being  of  opinion  that  this  proof  was  suf-        18S3. 

ficient     In  the  early  part  of  this  term  Lam  obtained        

a  rule  nisi  for  a  new  trial,  and  cited  from  HarrisorCs  agamat 
Digest^  voL  2.  p.  516.,  Watkins  v.  Robb{a\  as  shewing 
that  proof  of  a  tender  of  4/.  19^.  6d.  is  not  evidence  to 
support  a  plea  of  a  tender  of  4/.  9;.  6d.  Wightman  and 
l^kesiger  were  now  about  to  shew  cause,  but  tlie  Court 
called  upon 

Law  and  Manning  to  support  the  rule.  The  tender 
which  is  proved  must  be  of  the  specific  sum  pleaded. 
Where  there  is  a  plea  of  tender,  and  a  replication  of 
a  subsequent  demand  and  refusal,  the  plaintiff  must 
prove  that,  after  the  tender  admitted  in  the  pleadings, 
he  demanded  of  the  defendant  the  precise  sum  before 
tendered  and  refused,  Spybey  v.  Hide  (6),  Rivers  v. 
Griffiths  {c)m  Then,  if  the  plaintiffs  here  had  replied 
a  subsequent  demand  and  refusal  of  20/.,  proof 
of  a  demand  of  20/.  95.  6d.  would  have  been  inappli- 
cable ;  and  yet,  if  the  Court  should  hold  the  plea  of 
tender  of  20/.  to  be  proved  by  a  tender  of  20/.  9s.  6d., 
the  plaintiffs  would  have  demanded  the  very  sum 
actually  tendered.  IDenman  C.  J.  referred  to  the 
third  resolution  in  Wade's  case  {d)."]  That  was 
not  necessary  to  the  decision,  for  there  the  actual 
amount  due  was  tendered.  So  it  was  in  Douglas  v. 
Patrick  (^),  and  Cadman  v.  Lubbock  (g),  though  in  the 
first  case  two  accounts  were  mixed  together,  and  in  the 
second,  change  was  wanted.  There  is' no  case  in  which 
the  actual  offer  was  of  a  sum  exceeding  that  which  was 

(n)  S.  a  2  Esp,  N.  p.  C.  710.  (6)  1  Camp.  181. 

(c)  5B.4;  A,  630.  (d)  5  Rep.  115. 

{€)  3  T.  R.  683.  to)  5  J?.  4-  R.  289. 

N  n  2  due, 
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1833.        due,  except  the  present  and  Watkinsv.  B6bb{a)*    There 
"  BuUer  J,  was  of  opinion,   that  proof  of  a   tender  of 

agmnj/        4^,  X95.  erf.  did  not  support  the*  plea  of  a  tender  of 

«|AMXS« 

4/.  9s.  6d.  [Taunton  J.  There  the  defendant  tendered 
a  5L  note  and  demanded  6d.  change,  which  the  plaintiff 
was  not  bound  to  give  (6).  The  rule  was  granted 
entirely  on  a  misapprehension  of  that  case. 

Denman  C.  J.  I  think  the  rule  ought  to  be  discharged. 

LiTTLEDALE  J.  This  case  falls  within  the  third  re- 
solution in  Wad^s  case  (c),  that  if  a  man  tender  more 
than  he  ought  to  pay,  it  is  good,  for  omne  majus  con- 
tinet  in  se  minus,  and  the  other  ought  to  accept  so  much 
of  it  as  is  due  to  him.  As  to  replying  a  demand,  it 
is  not  the  plaintiff's  business  to  demand  more  than  is 
actually  due ;  it  is  enough  if  in  his  replication  he  admits 
that  the  sum  due  was  tendered,  but  alleges  that  he  after- 
wards demanded  that,  and  it  was  refused. 

Taunton  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion.  The  dif- 
ficulty suggested  as  to  replying  would  be  cured  by  a 
special  replication. 

(a)  8  Eip,  N.  p.  C.  7ia  (6)  B^Urbee  ▼.  J9awr,  3  Camp,  71. 

(c)  5  Co.  115. 
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The  King  against  The  Justices  of  Somerset-  Wednesday, 

January  30th. 
SHIRE. 


I^HE  friendly  society  of  Marksbury  and  Stanton  Prior  The  sixth  sec 

was  instituted  in  the  year  1784,  and  the  rules  of  the  prieodly  So- 

society  were  enrolled  at  the  quarter  sessions  for  the  ^qq^^\  ^q 

county  o(  Somerset  on  the  30th  of  April  1794,  pursuant  does  not  apply 

to  the  statute  33  G.  3.  c.  54.,  and  were  amended,  and  formed  before 

the  passing  of 

duly  certified  on  the  31st  &r/^/^mAfr  1832,  pursuant  to  the  act,  though 

the  statute  10  G.  4.  c.  56*  s*  4.,  by  the  barrister  appointed  formed  to  the 

to  certify  the  rules  of  savings  banks;  and  a  transcript  j^ractTasre- 

and  duplicate  were  respectively  signed  by  three  of  a  com-  2^,  59^,^ 

mittee,  and  by  the  clerk  to  the  society,  and  were  left  with  f^^efore'the 

the  clerk  of  the  peace  for  the  county  of  Somerset^  before  justices  at  quar- 

*  "  ,  ter  sessions  are 

the  day  appointed  for  holding  the  quarter  sessions,  in  bound  to  enrol 

the  rules  of 

January   1832,  in  order  that  the  transcript  might  be  such  a  society, 

1*11^  ...  g»    f  /•!    although  it  has 

laid  before  the  justices  of  the  county,  to  be  connrmed  not  been  made 
and   enrolled  at  such  quarter  sessions.     The  court  of  JSul'ofpay-* 
quarter    sessions   refused   to  allow    and    confirm    the  m^^*|^°^ 
rules,  because  it  did  not  appear  to  them  that  the  table  *>«"^^tobe 

'  »^*^  received,  may 

of  payments  to  be  made  to  the  members,  and  of  the  be  adopted  with 

,  .         safely  to  all 

benefits  to  be  received  by  them,  could  be  adopted  with  parties  con- 

cerned. 

safety  to  all  persons  concerned,  according  to  10  G.4.  .y^  // ^p,/ 
c.  56.  5. 6.  It  was  contended,  that  this  clause  did  not 
extend  to  societies  established  before  the  passing  of  the 
act ;  but  the  court  of  quarter  sessions  thought  it  was  a 
provision  to  which  old  societies  were  required  to  conform, 
by  the  thirty-ninth  and  fortieth  sections  of  that  Act.  A 
rule  nisi  having  been  obtained  for  a  mandamus  to  the 
justices  of  Somersetshire  to  enrol  the  rules, 

N  n  3  Erie 
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18SB.  Erie  now  shewed  cause.     The  question  is,  whether 

"    ~        the  10  G.  4.  c,  56.  s,6.m  extends  to  societies  established 

The  Kino 

against        and  dulv  enrolled  before  the  passing  of  that  act.     Sec- 

The  Justices  of     .  "^     .  .  . 

SoMSKtiT-  tion  1.  recites,  that  it  is  expedient  to  amend  the  laws 
relating  to  friendly  societies,  and  then  repeals  several 
statutes  which  related  to  those  societies.  Section  2. 
recites  that  certain  friendly  societies  have  been  esta- 
blished, and  that  it  is  expedient  to  give  protection  to 
such  societies,  and  the  funds  thereby  established,  and  to 
afford  encouragement  to  other  persons  to  form  the  like 
institutions;  and  it  then  enacts,  that  any  number  of  per- 
sons may  form  themselves  into  a  society  for  mutual  re- 
lief, &c.  and  raise  a  fund,  and  make  rules."  The  enact- 
ing part  of  this  section,  and  the  provisions  of  sec- 
tions 3.  4.  and  5.,  clearly  relate  to  societies  to  be  formed 
after  the  act.  Then  section  6.  provides,  ^*  that  no  rules 
of  any  society,  hereafter  to  be  formed,  shall  be  allowed, 
unless  it  shall  appear  to  the  justices  to  whom  the  same 
are  tendered,  that  the  table  of  the  payments  to  be  made 
by  the  members,  and  of  the  benefits  to  be  received  by 
them,  may  be  adopted  with  safety  to  all  parties  con- 
cerned." This  section  taken  by  itself  would  apply  only 
to  societies  to  be  formed  after  the  passing  of  the  act ; 
but  it  must  be  construed  in  conjunction  with  section  39., 
which  enacts  that  the  statute  shall  extend  **  to  societies 
already  established,  as  soon  as  they  shall  think  fit  to 
conform  to  the  provisions  thereof."  The  society  in  ques- 
tion has  conformed  to  the  provisions  of  the  act ;  and  it 
is,  therefore,  within  the  sixth  section.  Section  40.  enacts, 
**  that  provided  societies  already  enrolled  shall  not  con- 
form to  the  provisions  of  that  act  within  three  years, 
they  shall  cease  to  be  entitled  to  the  provisions  or  pri- 
vileges of  any  or  either  of  the  therein-before  repealed 

acts." 


SHUIX. 
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acts/'     Section  6.9  tlierefore,  applies  to  such  societies  as        1833. 
choose  to  come  in  under  section  39.  and  conform  to  the      ^    ,, 

The  KiiTG 

provisions  of  the  statute,  as  well  as  sections  3.  4.  and  5.        ogamtt 

....  The  Juitictt  of 

But,  secondly,  it  is  not  imperative  on  the  justices,  but      SoKiBin. 
discretionary  in  them,  to  enrol  the  rules.     If  that  were 
not  so,  it  would  be  nugatory  to  oblige  the  clerk  of  the 
peace  to  lay  the  rules  before  the  justices* 

Tidd  Pratt  contra.     The  33  G.  3.  c.  54.  was  the  first 
statute  passed  on  the  subject  of  friendly  societies.     The 
rules  of  the  society  in  question  were  duly  enrolled  under 
the  provisions  of  that  statute  in  1794,  and  the  society  is 
now  anxious  to  avail  itself  of  the  provisions  of  the  late 
act,   10  G.  4.  c.  56.9  which  was  passed  to  consolidate 
and  amend  the  previous  acts  relating  to  friendly  so- 
cieties, but  not  to  infringe  upon,  or  take  away,  any  pri- 
vileges enjoyed  by  such*  societies  under  the  33  G.  3. 
c.  54.     The  59  G.  3.  c.  128.  first  made  it  necessary  for 
a  friendly  society  to  submit  its  scale  of  payments  and 
benefits  to  any  person ;  and  section  2.,  which  applies  to 
societies  formed  and  enrolled  after  the  passing  thereof, 
provides,  that  the  justices  shall  not  confirm  and  allow 
any  tables  of  payments  or  benefits,  &c.  until  it  shall 
have  been  made  appear  to  such  justices,  that  the  said 
tables  and  rules  are  such  as  have  been  approved  by  two 
persons  at  the  least,  known  to  be  professional  actuaries, 
or  persons  skilled  in  calculation.     The  latter  expression 
was  found  to  be  too  vague,  and  new  provisions  are  in- 
troduced in  this  act,  sects.  6.  and  34. ;  but  both  refer  to 
societies  formed  under  this  act.    In  construing  an  act  of 
parliament,  efiect  ought  to  be  given  to  every  word  of  it; 
but,  if  the  construction  contended  for  by  the  justices  is 
allowed  to  prevail,  the  words  "  hereafter  to  be  formed  ** 

N  n  4  will 
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1833.  will  be  nugatory.  It  cannot  be  said  that  the  society  has 
"  thought  fit  to  conform"  to  the  provisions  of  this  act, 
and  thereby  voluntarily  adopted  the  regulation  in  sect  6., 


The  Kino 
afioinsl 

SoMxiiixT.      when  the  conformity  is  forced  upon  them  by  the  thirty- 


SHIRB. 


ninth  section. 


Denman  C.  J.  The  question  is,  whether  the  pro- 
vision contained  in  10  G.  4.  c.  96.  5.  6.  be  one  to  which 
a  society  formed  before  the  passing  of  that  act  must  con- 
form. It  is  confined  in  terms  to  a  society  thereafter  to 
be  formed.  We  are  all  of  opinion,  therefore,  that  the 
magistrates  had  no  power  in  this  case  to  refuse  to  enrol 
the  rules  on  the  ground  assigned. 

LiTTLEDALE,  Taumton,  and  Patteson  Js.  concurred. 

Rule  absolute. 


Thurtday, 
January  91tt. 


To  ground  ft 
proceeding  it 
petty  sessions 
under  7  &  8 
G.  4.  c.  31. 
ji.  8.,  for  com- 
pensation in 


The  King  against  Bateman  and  Another, 
Justices  of  Folkstone. 

JiLATT^  in  this  term,  obtained  a  rule  nisi  for  a  man- 
damus to  John  Bateman  and  Richard  Hart^  Esqrs., 
justices  of  Folkstone^  to  appoint  a  special  petty  session, 
pursuant  to  7  &  8  G.  4.  r.  31.,  for  the  purpose  of  hear- 
respect  of  jjj^  ^luA  determinini?  the  claim  of  Clark  Pawseu  to  com- 

feloDious  injury       o  o  jr 

by  rioters,  the     pensation  for  damage  which   he  had  suffered  by  his 

party  or  bis  ... 

■erant  must      house  being  in  part  feloniously  demolished  by  rioters. 

go  before  i 

juftUce  within     The  affidavit  of  Powsey  in  support  of  the  rule,  stated 

seven  days  after 

the  offence  oomniitted,  and  submit  to  examination,  Sec.  according  to  sect.  5.  of  the  act,  as 
veil  as  where  an  action  is  to  be  brought.  And  the  Court  will  not  grant  a  mandamus  to 
summon  such  petty  session,  where  it  does  not  appear  by  affidavit  that  these  steps  have 
been  taken,  though  the  party  swear  that  he  has  duly  served  the  notice  required  by  sect.  8. 

the 
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the  injury  donei  which  was  to  an  amount  below  SO/.}         1833. 

and  then  proceeded  to  allege  that,  five  days  afterwards, 

he  served  notice  in  writing  upon  a  constable  of  FoUc^        agoxnu 

°      "^  Batbxait. 

stone^  that  he  intended  to  claim  compensation,  and 
thereby  required  the  constable,  within  seven  days  of 
his  receiving  the  notice,  to  exhibit  the  same  to  two  jus- 
tices of  Folkslone,  that  they  might  appoint  a  time  and 
place  for  holding  a  special  petty  session  to  determine 
the  said  claim.  The  notice  appeared  to  be  conformable 
to  sect.  8.  of  the  statute,  and  was  served  upon  Messrs. 
Bateman  and  Harts  but  they  did  not  appoint  any  special 
session. 

Sir  James  Scarlett  now  shewed  cause.  The  affidavit 
is  defective,  in  not  stating  that  the  party  damnified,  or 
his  servant  who  had  the  care  of  the  property,  went 
before  a  justice  of  the  peace  within  seven  days  after  the 
commission  of  the  ofience,  as  required  by  sect.  3.  of  the 
act,  and  there  made  the  statement,  submitted  to  the 
examination,  and  entered  into  the  recognizance  which 
that  section  prescribes.  This  is  directed  in  the  case  of 
a  summary  proceeding  within  sect.  8.,  as  well  as  where 
an  action  is  to  be  brought. 

Piatt  contra.  Tlie  eighth  section  does  not  require 
these  preliminaries,  but  only  the  delivery  of  a  notice  in 
the  manner  there  stated.  Even  if  more  be  requisite, 
that  will  be  a  ground  of  objection  at  the  petty  sessions ; 
enough  is  shewn  here  for  the  purpose  of  the  present 
rule.  \_Dcnman  C.  J.  Ought  we  to  grant  the  man- 
damus if  we  see  that  the  party  will  ultimately  fail?] 
The  only  object  at  present  is  to  put  the  magistrates  in 
motion:  the  petty  sessions  are  to  hear  and  determine 

the 
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1833.  the  claim.  It  may  be  shewn  there  that  the  proceedings 
mentioned  in  sect.  3.  were  actually  gone  through.  [Z>cti- 

TiM  King 

ajtainti  man  C.  J.  The  question  is,  whether,  as  a  ground  for 
this  application,  the  party  ought  not  to  have  sworn,  at 
least  in  general  terms,  that  he  could  prove  those  facts  at 
the  petty  sessions.]  If  the  regular  proceedings  have  not 
been  taken,  the  justices  can  return  that  to  the  man- 
damus. {Patieson  J.  We  ought  not  to  put  them  to 
that  LitiUdale  J.  Why  are  we  to  desire  them  to  hold 
a  petty  session,  when  we  do  not  see  that  the  proper 
steps  have  been  taken  ?  It  lies  in  the  knowledge  of  the 
party  applying,  whether  they  have  been  so  or  not] 

Per  Curiam.  The  best  course  will  be,  to  enlarge  the 
rule  till  next  term,  in  order  that  the  party  may,  if  he 
is  able,  make  affidavit  that  the  requisites  prescribed  by 
the  statute  have  been  complied  with.  He  may  state  this 
in  general  terms.  If  no  such  affidavit  is  made,  there 
will  be  no  mandamus. 

In  the  following  term,  no  affidavit  having  been  made 
as  required,  the  rule  was  discharged  with  costs. 
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Howard,  Gent,  One,  &c.  against 
Bartolozzi  (fl). 

A  SSUMPSIT  for  money  lent,  &c.     Plea,  first,  Ae^*^*^^»^v^.^.\^' 
general  issue;  secondly,  a  dischar£re  under  the  In-  party  about  t? '^^•** 

,     ^  »  ^j  &  take  the  benefit 

solvent  Debtor's  Act,  on  the  28th  of  July  1830.    At  the  of  the  imoivent 
trial  before  Littledale  J.^  at  the  Middlesex  sittings  in  ai/stofdebts, 
Michaelmas  term  1832,  it  appeared  that,  before  the  de-  rfterwardTto 
fendant  applied  to  that  court  to  be  discharged,  she  was  ^Je^^ie" 
indebted  to  the  plaintiff  in  a  sum  of  12?/.,  the  whole  of  omitted  a  debt 

*  due  from 

which  debt  accrued  before  the  16th  of  June  1830,  when  thein«olvent 

to  himself,  and 

her  petition  was  filed ;  and  that  she  had  employed  the  sued  for  that 

debt  after  the 

plaintiff  as  her  attorney,  had  consulted  him  on  that  party's  dis- 

occasion,  and  the  schedule  of  her  debts  was  made  out  Held/by2>m- 

in  his  ofiice  from  accounts  furnished  by  her  to  him,  ^2teJ.*that 

although  he,  not  being  an  attorney  in  the  Insolvent  l^chTfniud 

Court,  did  not  act  as  her  attorney  there.    The  debt  due  "P*"*  ??«  »?•- 

•'  ral  poncy  of 

to  him  from  the  defendant  was  not  inserted  in  the  sche-  **»«  Insolvent 

Act,  as  would 

dule.    Since  her  discharge,  on  being  applied  to  for  pay-  bar  the  action. 

QuSre, 

ment  of  the  plaintiff's  demand,  she  had  admitted  it  to  Whether,  if  he 

be  due,  and  promised  to  pay  it  in  three  months.     The  insert  the  debt 

defendant's  counsel  contended  that  it  was  the  duty  of  the  jjjg  j^^y  ^  ^^ 

plaintiff  to  cause  his  debt  to  be  inserted  in  the  sche-  ^^JfJJjJ^** 

dule;  and  that  his  omission  so  to  do  was  a  fraud,  not  defence  to  an 

action  brought 

only  upon  the  policy  of  the  Insolvent  Act,  but  upon  the  byhimsgainst 
defendant  also,  and  therefore  a  defence  to  the  present  to  recorer  the 

debt,  or 

action.     The  learned   Judge  was  of  opinion  that  the  whether  it 

*  would  only  be 

the  subject  of  a 
(a)  This  case  was  argued  and  determined  in  Michaelmas  term  183S.        ^rg^  action  ? 

If  a  defence, 
qusere  whether  or  not  it  should  be  specially  pleaded  ? 

omission  t^u.jA  /^J  ^-, 
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1833.  omission  by  Howard  to  insert  his  debt  was  not  any 
fraud  upon  the  Insolvent  Act,  or  the  general  body  of 

Howard 

agaifut  creditors ;  and  assuming  it  to  be  a  fraud  on  the  defen- 
dant, it  would  give  her  a  good  ground  of  action  against 
Hdwardf  but  was  no  answer  to  this  action.  At  the 
same  time,  he  directed  the  jury  to  find  specially  whether 
or  not  the  plaintiiF  was  guilty  of  fraudulent  conduct  in 
wilfully  concealing  his  debt  and  leaving  it  out  of  the 
schedule.  The  jury  said,  that  they  considered  the  debt 
as  wilfully  left  out  of  the  schedule.  The  learned  Judge 
then  directed  a  verdict  to  be  entered  for  the  plaintifl^ 
but  reserved  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit.  A  rule  nisi  was  obtained  for  that  purpose, 
against  which 

Campbell  and  Follett  now  shewed  cause.  The  debt  to 
'  the  plaintiff  never  having  been  inserted  in  the  defend- 
ant's schedule,  her  discharge  under  the  Insolvent  Act  is 
no  answer  to  this  action.  Assuming  that  the  plaintiff 
wrongfully  omitted  to  insert  the  debt,  and  that  the  de- 
fendant was  thereby  damnified,  that  may  possibly  afford 
her  a  good  ground  of  action  against  the  plaintiff,  but  it 
is  no  answer  to  an  action  brought  to  recover  a  debt 
which  once  existed,  and  has  never  been  released  or  dis- 
charged. Secondly,  assuming  that  that  might  be  a  de- 
fence to  the  action  if  properly  pleaded,  it  is  not  a 
defence  under  the  general  issue.  Thirdly,  there  was  no 
evidence  to  warrant  the  special  finding  of  the  jury,  that 
the  debt  was  wilfully  left  out  of  the  schedule  by  the 
plaintiff. 

Kelly  contra.     It  may  be  conceded  that  the  discharge 
of  the  defendant  by  the  court  for  the  relief  of  insolvent 

debtors 
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debtors  is  no  answer  to  this  action,  the  plaintiff's  debt        1838. 
not  having  been   inserted  in  the  schedule.     But  the       """"" 

Howard 

plaintiff's  omission    to    insert    the    debt   in   the  list        agama 

BAETOLOItl*    ' 

from  which  the  schedule  was  prepared,  in  order 
that  he  might  sue  for  it  at  a  future  period,  is  a  fraud 
against  the  policy  of  the  law.  The  object  of  the  legis- 
lature was,  that  the  creditors  of  the  insolvent  should 
have  a  rateable  proportion  of  their  respective  debts  paid 
out  of  the  property :  but  here,  the  plaintiff,  by  the  de- 
vice to  which  he  has  had  recourse,  would  recover  the 
whole  of  his  debt,  contrary  to  the  intention  of  the  law, 
Jackson  v.  Davison  (a),  Carpenter  v.  White  (b).  But 
further,  after  the  finding  of  the  jury,  this  must  be  taken 
to  be,  not  only  a  fraud  against  the  policy  of  the  law,  but 
on  the  defendant,  and  if  so,  is  not  merely  a  ground  for 
a  cross  action,  but,  to  avoid  circuity,  must  be  an  answer 
to  the  present  action.  In  Alderson  v.  Langdah{c)f 
where  the  vendee  of  goods  paid  for  them  by  a  bill  of 
exchange,  and  the  vendor,  after  acceptance,  altered  it  in 
a  material  part,  and  thereby  vitiated  it,  Lord  Tenterden^ 
at  Nisi  Prius,  thought  that  the  plaintiff  might  resort  to 
the  original  consideration,  and  recover  the  price  of  the 
goods,  although  the  defendant  might  have  a  cross  action 
against  the  plaintiff  for  the  damage  sustained  by  the 
alteration  of  the  bill ;  but,  a  verdict  having  been  found 
for  the  plaintiff,  the  Court,  after  argument,  and  time 
taken  to  consider,  were  of  opinion,  that  the  vendor, 
having  altered  the  bill,  and  thereby  made  it  his  own, 
could  not  recover  for  the  goods  sold;  and  that  partly 
on  the  ground,  that  allowing  the  plaintiff  to  recover  for 
his  goods,  and  the  defendant  to  bring  a  cross  action, 

(a)  AB.^A.  691.  (6)  5  B.  Moore,  231. 

(c)  SB.i  Ad.  66a 

would 
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183S.        would  lead  to  a  multiplicity  of  suits.     (He  further  con- 
""""^        tended  that  the  evidence  was  admissible  under  the  gene- 

HOWARD 

agninsi        ral  issue,  and  supported  the  verdict.) 

Bartoloxxi. 

Denman  C.  J.  This  is  an  application  to  enter  a  verdict 
for  the  defendant,  on  the  ground,  first,  that  the  omission 
of  the  plaintiff  to  have  his  debt  inserted  in  the  schedule 
was  a  fraud  against  the  policy  of  the  law,  and  on  the  gene- 
ral body  of  creditors.  I  think  there  is  no  ground  for  so 
holding;  because,  here,  the  plaintiff  never  came  in  under 
the  Insolvent  Act.  On  examination  of  all  the  cases  it 
appears  to  me  that  where  a  creditor  does  not  seek  to  take 
any  benefit  from  the  act,  the  discharge  of  the  debtor  does 
not  operate  as  a  statutable  release  of  the  debt  due 
before  the  debtor  applied  to  be  discharged.  Jackson  v. 
Davison  (a)  is  distinguishable :  there  the  party  was  an 
opposing  creditor.  In  Carpenter  v.  }VAiie  (6),  the  de- 
fendant being  about  to  take  the  benefit  of  the  Insolvent 
Act,  the  plaintiff  requested  him  not  to  insert  his  debt  in 
the  schedule,  as  he  would  never  call  on  him  for  its 
amount.  There  was,  therefore,  an  express  promise 
not  to  enforce  his  demand.  But,  then  it  is  said  that  a 
fraud  has  been  committed  by  the  plaintiff  on  his  client, 
and,  putting  a  reasonable  construction  on  the  question 
left  to  the  jury,  and  the  answer  given  by  them,  we  must 
take  it  U^at  they  have  found  that  the  plaintiff  was  guilty 
of  such  fraud.  But  we  are  all  of  opinion,  that  that 
finding  is  not  warranted  by  the  evidence;  for  there  was 
proof  that  the  defendant  never  expected  that  her  debt 
to  Howard  would  be  discharged.  We  think,  therefore 
that,  on  this  point,  there  should  be  a  new  trial.     As^ 

(a)  4B.  4:  Jt.  691.  (6)  3  B.  Moore,  231. 

suming 
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saming  even  that  such  fraudulent  omission  would  be  a        1883. 
defence  to  the  present  action,  it  may  be  questionable        — ^— 

Howard 

whether  it  ought  not  to  have  been  specially  pleaded.  agama 

BAftTOLOm, 

Parke  J.  I  also  think  that  there  ought  to  be  a  new 
trial.  The  jury  have  found  in  effect,  that  the  plaintiff 
was  guilty  of  fraudulent  conduct  in  wilfully  concealing 
bis  debt,  and  preventing  its  being  inserted  in  the 
schedule.  I  think  that  finding  was  not  warranted  by 
the  evidence,  and  that,  upon  this  ground,  there  should 
be  a  new  trial.  It  has  been  said,  that  even  if  the  debt 
was  omitted  by  the  plaintiff  with  the  defendant's  consent, 
that  would  be  a  fraud  upon  the  creditors  at  large,  upon 
the  authority  of  Jackson  v.  Davison  {a) ;  but  there  the 
plaintiff  was  one  of  the  opposing  creditors.  A  creditor 
who  comes  in  under  the  act,  and  at  the  same  time  takes 
from  the  debtor  a  security  for  his  debt,  commits  a  fraud 
against  the  policy  of  the  act.  So  a  creditor  who  is  a 
parly  to  a  composition  deed,  and  thereby  holds  out  to 
the  rest  of  the  creditors,  that  he  comes  in  on  equal  terms 
with  them,  commits  a  fraud  if  he  take  a  security  for  the 
payment  of  his  whole  debt  But  it  is  no  fraud  in  a 
creditor,  not  a  party  to  the  deed,  to  endeavour  to  obtain 
payment  of  his  debt.  Whether  the  fact  of  the  plaintiff 
having  fraudulently,  and  in  breach  of  his  duty  to  the 
defendant,  omitted  to  cause  the  debt  to  be  inserted  in 
the  schedule  (if  it  be  found  by  the  jury  on  sufficient  evi- 
dence) will  be  a  defence  to  the  present  action,  may  be  a 
question  for  the  Court  to  decide  on  a  future  occasion. 
The  argument,  that  in  order  to  avoid  circuity  of  action, 
it  ought  to  be  a  defence,  has  great  weight  with  me.     In 

(a)  5B.  Moore,  i3l, 

a  note 
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1833.        a  note  to  J'umer  v.  Davies  (a),  it  is  laid  down,  ^*  that  a 
"  cause  of  action  against  a  plaintiff  will  be  no  bar  to  an 

agamst  action  by  him  for  avoiding  circuity  of  action,  when  the 
recovery  in  both  actions  is  not  equal."  If  so,  the  ques- 
tion would  be,  whether,  in  an  action  brought  by  Bar^ 
tolozzi  against  Hcward^  for  causing  his  debt  to  be 
omitted,  that  debt  would  be  the  measure  of  damages  (b), 
I  do  not,  however,  mean  to  give  a  final  and  decisive 
opinion  upon  that  point 

Taunton  J.  I  also  think  that  there  ought  to  be  a 
new  trial,  because  I  entertain  great  doubts  whether  the 
jury  were  justified  by  the  evidence  in  finding  that  the 
plaintifi*  fraudulently  omitted  his  debt 

Patteson  J.  I  think,  upon  the  whole,  the  finding  is 
not  warranted  by  the  evidence;  and  therefore,  there 
ought  to  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

The  cause  was  tried  a  second  time,  before  Den- 
man  C.  J.,  at  the  Middlesex  sittings  after  Trinity  term 
1833,  when  nearly  the  same  evidence  was  given ;  and  the 
Lord  Chief  Justice  told  the  jury  that  the  only  question 
was,  whether  the  plaintiff  had  induced  the  defendant  to 
leave  the  debt  out  of  the  schedule,  and  that  the  onus 
of  proving  that  lay  on  the  defendant;  and  he  directed 
them  to  find  for  her,  if  they  were  satisfied,  on  the 
evidence,  that  the  debt  had  been  omitted  by  the  plain- 
tiff^s  procurement  The  jury  found  for  the  defendant. 
No  motion  was  made  in  this  cause  in  the  ensuing  term. 

(a)  8  ffmf.  Sound.  150.  (6)  See  7  G.  4.  c.  57.  f.  57. 
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1833. 


The  King  against  The  Justices  of  Hertford-  Thursday, 

Januaru  3ltA» 
SHIRE. 

QOLOMON  BAXTER^  intending  to  appeal  against  Noticewas /^t/._  ^«^ 

^  .  .  .  t*        \       given  of  appeal    - 

a  poor-rate,  served  his  notices  in  due  time  for  the  against  a  poor* ''''''' '''^- 
October  sessions  for  Hertfordshire^  1832,  and  attended  resp^ndenu 
there  ready  to  try,  and  to  prove  notice.     The  appeal  I^S>nsand 
being  called  on,  counsel  appeared  for  the  respondents,  jIfte**||ii/Yn 
and  prayed  a  respite,  alleging  that  the  respondents  had  *hat  they  had 
not  had  time  to  prepare  their  defence  to  the  grounds  of  prepare  their 

°    ^  defence  to  the 

appeal  stated  in  the  notice,  which  were  fifteen  in  num-  matters  suted 

.  ,  as  grounds  of 

ber.     The  appellant  opposed  the  respite;  but  it  was  appeal.    The 
granted,  on  payment  of  costs.     Notice  of  appeal  was  opposed  the 
not  proved,  nor  an  admission  of  it  required.     One  of  JJ^grant«l  *^ 
the  notices  was  handed  by  the  respondent's  counsel  to  "®  ^^^^  ©/ 

•^  *  appeal  having 

the  clerk  of  the  peace,  and  was  thereupon  (as  the  appel-  **®*"  ^^^^  **' 
lant  represented)  filed  with  the  records  of  the  sessions;  mitted.    An 

order  of  respite 

but  the  respondents  alleged  that  it  was  merely  furnished  was  made  out, 

.         ,     ,       A    ,  r       ••  •  .  •       embodying  the 

to  the  clerk  oi  the  peace  for  his  convenience,  to  assist  grounds  of 
him  in  making  out  the  order  of  respite.     This  order  JnUie notice: 
(which  set  forth  the  grounds  of  appeal  stated  in  thenotice)  ^^  the  fo'llow!^ 
was  served  on  the  churchwardens  and  overseers  of  the  re-  '"^  sessions, 

the  appellant 

spondent  parish  on  the  21st  of  December ;  but  they  had  ;^*«  entitled  to 

■  *  "be  heard  with- 

no  further  notice  of  appeal.     At  the  next  sessions,  (31st  out  proving 

any  notice  of 

December)  the  appeal  was  called  on,  and  the  respond-  appeal, 
ents'  counsel  objected  to  its  being  heard  without  proof 
of  the  original  notice.  This  the  appellant  was  not  pre- 
pared to  give,  conceiving  that  the  fact  had  been  admitted 
at  the  former  sessions,  and  proof  of  it  now  was  un- 
necessary ;  but  he  offered  to  prove  the  order  of  respite. 
Vol.  IV.  O  o  The 
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1883.  The  sessions  held  this  insufficient,  and  confirmed  the 
rate  with  costs.     A  rule  nisi  was  afterwards  obtained  in 

The  Kino 

against  this  Court  for  a  mandamus  to  tlie  justices  to  enter  con- 

Tbe  Justice  of 

HiiiTroiiD-  tinuances  and  hear  the  appeal. 


8U1RX. 


Hyland  now  shewed  cause,  and  contended,  that  upon 
the  clear  principles  of  law  on  this  subject,  the  respond- 
ents were  entitled  to  require  proof  of  the  notice,  which 
was  necessary  to  give  the  court  jurisdiction ;  that  the 
handing  of  a  copy  to  the  clerk  of  the  peace  in  the 
manner  here  stated  could  make  no  difference ;  and  that 
the  parties  stood  in  the  same  situation  as  to  this  point 
at  the  second  session  as  at  the  first. 

Platt^  cpntra,  argued  that  the  jurisdiction  had  been 
admitted,  and  proof  of  the  notice  dispensed  with,  by  the 
conduct  of  the  respondents  at  the  first  sessions. 

Per  Curiam,  {a)  The  respondents  had  acted  upon  the 
notice  so  as  to  make  further  proof  unnecessary.  The 
sessions  ought  to  hear  the  appeal. 

■ 

Rule  absolute  (&)• 

(a)  Denman  C.  J.,  IJUUedaU,  TautUojit  and  Patieson  Js. 

(6)  See  Bexr.  The  Justicu  of  the  WeH  Riding,  Michaelmas  term,  1833. 
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The  King  against  The  Justices   of  Carmar-  Thunday, 

January  31st. 
THENSHIRE. 

'^PWO  justices,  on  the  25th  of  August  1832,  made  an  An  order  of 

JL  removal  *'  to 

order  for  the  removal  of  a  pauper  and  her  children  the  parish  of 
from  the  parisli  of  Mothvey^  in  the  county  of  Carmar'-  rected  *<to'uie 
thetii  to  the  parish  of  lAywelly  in  the  county  of  Brecon,  ^^^  o^xys^ 
The  order  was  directed  "  to  the  chuch wardens  and  over-  ©f  ^/•'^^"There 
seers  of  the  poor  of  the  parish  of  Utfxeli;'  and  after  ^^^^  ^^^ 
adjudiriniT  that  the  lawful  settlement  of  the  paupers  was  •?!•  p*?!**  ^" 

^  ,  divided  into 

in  the  parish  of  Utftxfelly  it  proceeded  in  the  usual  form  three  hamlets, 

.  A,   B.  and  C, 

to  require  *^  the  said  churchwardens  and  overseers  of  each  maiotaio- 
the  poor  of  the  said  parish  of  UxfwelV^  to  receive  and  poor,  and  hav- 
provide  for  the  paupers.  offiwrr^The 

The  parish  of  Ui/o^ell  is  divided  into  three  hamlets,  fhe  K*wa» 
viz.  Treganmaury  Traganlaes^  and  Slydachy  each  of  which  ^'m^^*'^/*^*'*' 
maintains  its  own  poor,  and  has  separate  churchwar-  'cmovingpa- 

^        '  ^  rishtothe 

dens,  separate  overseers  of  the  poor,  and  separate  rates,  officers  of  Uie 

hamlet  of  A,: 

Appeals  have  frequently  been  tried  against  orders  of  Held,  Uiata 
removal  between  the  three  hamlets  at  the  Brecon  quarter  given  in  the 

rr»i  r      u»  1         i_  1  name  of  the 

sessions.     1  here  are  no  such  otiicers  as  churchwardens  officers  of  die 
or  overseers  for  tlie  whole  parish  of  LlywelL     On  the  indrectfi^ihe 
27th  of  August  1832,  the  paupers  named  in  the  order  of  ^^"^^  ^(^l 
removal,  were  delivered  by  an  officer  of  the  removing  himUtofA., 

°   in  the  parish  of 

parish  of  Mothvey  to  one  of  the  overseers  of  the  hamlet  ^^*  could  not, 

under  these 

of  Treganmaur,   together  with  the  order  of  removal,  circumsunces. 
The  overseer   received  the  paupers,  but  at  the  next  byUierespon. 
quarter  sessions,  held  in  October  1832,  an  appeal  against  thelJJj^al    *' 
the  order  of  removal  was  duly  lodged  and  respited  on  been  heard!^* 
behalf  of  the  churchwardens  and  overseers  of  the  hamlet 

Oo  2  of 
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18SS.        of  Treganmaur:  and  on  the  22d   of   December  18S2, 

.  the  following  notice  of  appeal  was  duly  served  upon  the 

againu        churchwardens  and  overseers  of  Moihvey :   "  To  the 

The  Jufttices  of  , 

CAiiMAiiTHiir.  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Mothveyy  in  the  county  of  Carmarthen.  This  is  to 
give  you  notice,  that  we  the  churchwardens  and  over- 
seers of  the  poor  of  the  hamlet  of  Treganmaur^  in  the 
parish  of  Uywell^  in  the  county  of  Brecon^  do  intend  at 
the  next  quarter  sessions  of  the  peace  to  be  held  in  and 

• 

for  the  said  county  of  Carmarthen^  to  prosecute  an  ap- 
peal which  was  duly  lodged  at  the  last  quarter  sessions 
against  an  order  of,  &c.  for  and  concerning  the  removal 
of  Jane  Jones  and  her  four  children  (describing  them 
by  their  names,  &c.)  to  our  said  hamlet  of  Tregan^ 
maWf  in  the  said  parish  of  Uyicellf  in  the  county  of 
Brecon  aforesaid,  from  your  said  parish  of  Mothvey^  in 
the  said  county  of  Carmarthen.**  The  appeal  came  on 
at  the  sessions  held  in  January  1833,  and  on  proof  of 
service  of  the  notice  of  appeal,  an  objection  was  made 
on  behalf  of  the  respondent  parish  that  the  notice  was 
improper,  inasmuch  as  it  ought  to  have  been  given  by 
the  overseers  of  the  parish  of  Uymellj  to  whom  the 
order  was  directed,  and  not  by  the  officers  of  the 
hamlet  of  Treganmaur;  and  a  further  objection  was 
made,  that  the  notice  stated  the  order  to  be  an  order 
for  the  removal  of  the  paupers  to  the  hamlet  of  Tre- 
ganmaur^ in  the  parish  of  Llywellj  whereas  the  order 
appeared  to  be  an  order  for  their  removal  to  the  parish 
of  Uywell. 

The  justices  at  sessions  determined  against  hearing 
the  appeal,  on  the  ground  of  the  informality  of  the 
notice,  on  the  objections  above  stated,  and  the  appeal  was 
accordingly  dismissed.     A  rule  nisi  for  a  mandamus  to 

the 
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the  justices  to  enter  continuances  and  hear  the  appeal        1883. 

was   afterwards   obtained  by  E.   V.    Williams^  against 

which  ojpjwM* 

The  Jusdcei  of 
Caemarthuc- 

Whitcombe  now  shewed  cause.  The  sessions  had  no 
jurisdiction  to  hear  the  appeal,  because  the  order  ap- 
pealed against  was  an  order  upon  the  officers  of  the 
parish  of  LlyweUy  whereas  the  notice  of  appeal  was 
given  by  the  officers  of  the  hamlet  of  Treganmaur  in 
the  parish  of  UywelU  The  notice  ought  to  have  been 
given  in  the  name  of  *'  the  churchwardens  and  overseers 
of  the  parish  of  Uywelli*  u(>on  whom  the  order  was 
made.  Justices  of  the  peace  are  not  obliged  to  take 
notice  of  the  divisions  of  parishes  into  townships  and 
hamlets,  Spitalfitlds  v.  Bromley  {a).  This  is  not  like  the 
case  of  Rex  v.  Kirkby  Stephen  {b)j  because  there  the  name 
of  the  township  to  the  overseers  of  which  the  paupers 
were  delivered,  as  well  as  that  of  the  parish,  was  Kirkby 
Stephen.  Again,  there  is  a  fatal  variance  between  the 
description  of  the  order  of  removal  in  the  notice  of 
appeal,  and  the  order  itself.  The  notice  describes  it  as 
an  order  upon  the  officers  of  the  hamlet  of  Treganmaur 
in  the  parish  of  tjywell;  whereas,  in  fact,  no  such  order 
has  ever  been  made,  but  only  an  order  upon  the  officers 
of  the  parish  of  UywelL 

The  Solicitor-^General  and  E.  V.  Williams  contriu  As 
to  the  first  objection,  that  the  appeal  ought  to  have  been 
in  the  name  of  the  churchwardens  and  overseers  of  the 
parish  of  Uywellj  to  whom  the  order  was  directed,  the 

(a)  2  Bolt.  pi.  890.  6th  ed.  (6)  Burr.  &  C.  664. 

O  o  3  statute 
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1833.       statute  9  G.  1.  c.  7.  s.  8.  requires  only  that  the  notice 
■    ~       shall  be  given  "  by  the  churchwardens  or  overseers 

The  Kino  ^  ^ 

agaimt        of  the  poor  of  such  parish  or  place  who  shall  make 

The  Justices  of 

Cabmarthin-  such  appeal ;  **  and  that  has  been  done  here.  Besides, 
there  are  no  such  officers  in  existence  as  those  to 
whom  the  order  was  directed.  As  to  the  other  ob- 
jection, that  the  order  does  not  correspond  with  that 
described  in  the  notice,  the  respondents  cannot  have 
been  misled  by  such  a  variance,  for  there  was  but  one 
order.  And  the  respondents,  by  delivering  the  paupers 
with  the  order  to  the  overseers  of  the  hamlet  of  Tre^ 
ganmaur^  have  treated  it  as  an  order  upon  the  officers 
of  the  particular  hamlet;  and  are  estopped  from  saying 
now,  that  it  does  not,  in  substance,  amount  to  such  an 
order. 

Denman  C.  J.  We  are  of  opinion  that  the  quarter 
sessions  ought  to  have  heard  the  appeal.  The  notice  of 
appeal  could  not  mislead  the  parish  officers  of  Mothvey^ 
to  whom  it  was  addressed.  It  recited  the  order  of 
removal  sufficiently;  the  names  of  the  paupers,  the 
removing  parish,  and  the  part  of  the  parish  of  Uywell 
to  which  the  removals  were  made  under  the  order, 
although  the  order  professed  to  remove  to  the  parish 
at  large.  The  parish  of  Mothvey  is  estopped  by  its  own 
acts  from  availing  itself  of  the  objection.  The  removal 
was  by  the  order  to  the  parish  at  large,  but  the  service 
of  that  order  was  on  the  hamlet.  Parties,  who  have 
thus  acted  upon  their  own  order,  cannot  afterwards  say, 
taat  an  appeal  against  it,  under  such  a  notice  at  this, 
shall  not  be  heard. 

Little- 
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LiTTLEDALE,    Taunton,    and    Patteson  Js.  con-  1833. 

curred.  «.    „ 

The  Kivo 

•                                                         Rule  absolute  la).  againti 

The  Justices  of 
Carmarthim- 

(a)  It  may  be  conTenient  here  to  add  the  following  case,  decided  in  shirk. 

Triniiy  term,  18S3. 

The  King  against  The  Inhabitants  of  Bikgley.  ^  Tutuday^ 

Jufi^  4th,  1837. 
(Before  Denman  C.  J.,  IMtledaUt  Parkef  and  Pattesont  Js.) 

UPON  appeal  against  an  order  of  two  justices,  whereby  Isabella  Rush*  Paupers  were  i/J%''f     /I 

worthf  widow,  and  her  children,  were  removed  from  the  township  of  Het-  i^nnoved  to  the 

tington  St»  Laurrence,  in  the  East  Riding  of  YorktMre,  to  the  township  Wngleu '  the 

of  Bingleyf  in  the  West  Riding,  the  sessions  confirmed  the  order,  subject  township  does 

to  the  opinion  of  this  Court  on  the  following  case :  —  »ot  mainuin 

,«.                                      jii.^..           ^^                     .  >ts  own  poor, 

The  paupers  were  removed  from  Jaesbngton  St'  Lawrence,  to  the  town-  |^^^  j^  in  the 

ship  of  Bingley,  under  the  above  order.     The  parish  of  Bingley  consists  parish  of  Bing* 

of  several  townships,  of  which  the  township  of  Bingley  is  one.    The  parish  %i  ^h»«'l>  ^owi 

11      .    1          1   1                                                  -  Held,  that 

maintains  its  own  poor  collectively,  and  there  are  no  separate  overseers  for  ^i,^  order  was 

the  township  of  Bingley.    The  question  was,  whether  the  order  of  removal  informal,  but 

to  the  township  of  Bingley  could  be  supported.  ^®  sessions 

•^  might  amend 


Wrangham  in  support  of  the  order  of  sessions.  The  overseers  have 
recognized  the  order  as  made  on  them,  l>y  appearing  and  defending  the 
appeal.  At  all  events,  the  defect  was  one  of  form,  and  might  have  been 
amended  by  the  sessions  according  to  the  stat.  5  G.  2.  c.  19.  «.  1.,  if  the 
appellants  had  made  this  objection  before  the  case  was  heard  on  the 
merits;  Rex.  v.  Jmlwch  (4  B.  4r  C.  757.). 

Starlae  and  R,  Hildyard  contriL  The  objection  was  properly  taken  at  the 
sessions.  The  defect  in  the  order  was  caused  by  the  default  of  the  re- 
moving parish,  and  they  ought  to  have  applied  to  have  it  amended.  Besides, 
it  is  a  defect  not  of  form  but  of  substance,  the  removal  being  to  a  district 
which  has  no  funds  to  maintain  its  own  poor.  The  order  was  therefore 
not  amendable;  Rex  v.  SwalcHffe  {2Bott.  pi.  786.  896.  sixth  edit.). 

Cur.  adv.  vult. 

Denman  C.  J.  now  said  (after  referring  to  Rex  v.  The  Justices  of  Car- 
marthen, as  in  some  degree  analogous),  that  the  present  order  was  informal, 
but  might  have  been  amended  at  the  sessions ;  and  that  being  so,  the 
Court  thought  that  the  case  should  go  back  to  the  sessions,  that  the  amend- 
ment might  be  made. 


Oo  4 
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IJ^^sur.  BuNNEY  and  Another  against  Poyntz. 

.id  .JS0    P.havinggivcn  '^f^ROVER  for  hay.     At  the  trial  before  Littledale  J., 

^      a  geoeral  au-        X  "^ 

.vu>^  hSo^otixy  to  D.  at  the  Spring  assizes  for  the  county  of  Berksy  1832, 

to  .ell  hay  for  ^       '^  "^     ,  _, 

him,  D.  ad-  the  following  appeared  to  be  the  facts  of  the  case :  — The 

by  the  condi.  plaintiffs  were  bankers  at  Newbury.     The  defendant  was 

a  deposit  was  ^he  Owner  of  a  farm,  which  was  managed  by  one  Cameron, 

A.^  months"*^  his  bailiff.      By  Cameron's  direction,  in  October,  1829, 

credit  given  ^j^g  Davis  was  ordered  to  sell,  by  auction,  hay,  and  other 

on  approved  '     "^  »       ^ ' 

security  for        farming  produce,  then  on  the  defendant's  premises.    The 

the  remainder,  °  "^ 

and  the  lou       whole  of  the  hay  was  not  sold:  and  Cameron  irave  creneral 

were  to  be  .         .  "^  ,  ,     i-  . 

td^en  away  directions  to  Davis  to  make  the  best  that  he  could  of  the 

weeks  of  the  residue.     In  pursuance  of  these  directions,  Davis  adver- 

tb^'hay  to^.,  tised  another  sale,  which  took  place  on  the  5th  of  January, 

proi^f^"  1830.     By  the  conditions  of  that  sale,  it  was  stipulated, 

note  for  the  ^|j3^  20  per  Cent  deposit  should  be  paid,  and  three 

price.     S,  ap-  ^  ^  ^ 

plied  to  D.  for   months'  Credit  should  be  given,  on  approved  security, 

some  of  the       within  seven  days  of  the  sale,  for  payment  of  the  re- 
hay,  and  it  . 
being  granted,    mainder.     The  lots  were  to  be  taken   away,   with  all 

away  part,  but  faults,  at  the  buyer's  expence,  within  forty  weeks  after 

wardsforbidden  ^^  ^^^'  Davis  sold  to  a  persou  named  Smallbones,  and, 

roo^  t^"^*"  without  requiring  any  deposit,  took  the  joint  and  several 

f"^"^-^  promissory  notes  of  S.,  and  one  Drew,  bearing  date  the 

note,  and  dis- 
counted it  at  his  bankers,  who  credited  him  with  the  amount,  minus  the  discount ;  it  was 
afterwards  dishonoured.  I),  having  become  bankrupt,  it  was  agreed  between  the  bankers 
and  S.  that  the  latter  should  sell  them  the  residue  of  the  hay,  and  that  they  should  pay  him 
part  in  money  and  return  him  his  note  in  satisfaction  of  the  residue.  The  bankers,  witliin 
forty  weeks  after  the  sale,  demanded  the  hay  of  />.*s  principal,  (P.),  who  refused  to  deiiver 
it.     In  trover  brought  against  P.  by  the  bsjikers  for  the  hay : 

Held,  first,  assuming  P.  to  have  had  a  lien  after  the  sale,  and  after  the  vendee  had  given 
his  promissory  note  for  the  price  of  the  hay,  that  that  lien  was  not  divested  by  reason  of  the 
vendee  having  removed  part  of  the  hay,  it  not  appearing  that  this  part-delivery  to  him  was 
by  way  of  delivery  of  the  whole. 

Secondly,  that  P,  had  no  lien,  because  he  was  to  be  considered  as  having  been  paid  for 
the  hay  by  reason  of  his  agent  having  taken  the  vendee's  promissory  note,  and  discounted 
it,  and  its  being  outstanding  in  the  hands  of  the  plaintiffs. 

6th 
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6lh  of  Jatmaty  1830,  for  70/.,  payable  at  three  months        1833. 
to  Davii*s  order  at  the  Newbury  bank.     SmalUxmes  soon        " 

•^  Bonnet 

after  the  sale  applied  to  Davis  for  leave  to  cut  some  of  affdn*t 
the  hay,  and  it  was  granted ;  and  he,  Smattbones^  cut  and 
took  away  part  of  the  hay ;  he  was  afterwards  (whether 
before  or  after  the  note  became  due  did  not  distinctly 
appear)  forbidden  by  Davis  to  remove  the  residue. 
Davis  indorsed  the  note,  and  the  plaintiffs,  who  were 
his  bankers,  discounted  it,  and  credited  him  with  the 
amount,  minus  the  discount;  it  was  afterwards  dis* 
honoured.  In  June  1830,  Davis  became  bankrupt.  The 
plaintiffs  then  called  on  SmalUxmes  to  pay  the  note ;  he 
could  not,  but  proposied  to  sell  them  the  hay ;  and  on 
the  6th  of  September'  1830,  by  agreement  in  writing, 
SmalUxmes  sold,  and  the  plaintiffs  bought  the  hay,  still 
being  on  the  premises  of  the  defendant,  for  75/. ;  and  it 
was  agreed,  that  they  should  pay  51.  in  money,  and  the 
note  should  go  in  satisfaction  of  the  residue.  Within 
forty  weeks  after  the  sale  to  SmaUbones^  the  plaintiffs  sent 
to  the  defendant  and  demanded  the  hay,  but  he  refused 
to  deliver  it.  The  learned  Judge  told  the  jury  that  the 
plaintiffs  could  only  stand  in  the  situation  oi  SmalUxmes t 
and  as  to  that,  he  was  of  opinion  that,  during  the  time 
the  note  was  running,  Smallbones  might  have  cut  and  car- 
ried away  all  the  hay;  but  that  if  he  voluntarily  allowed 
it  to  remain  after  the  dishonour  of  the  note,  the  lien  of 
Poyntz  the  vendor  revived ;  although,  if  SmaUbones  had 
been  prevented  from  removing  it  during  the  currency  of 
the  note,  such  prevention  was  wrongful  on  the  part  of  the 
vendor,  and  he  could  not  take  advantage  of  such  wrong 
so  as  to  retain  a  right  of  dominion  over  the  hay.  And 
he  told  the  jury  to  find  for  the  defendant^  if  they  were  of 
opinion,  on  the  evidence,  that  he,  or  Davis  his  agent, 
interfered  to  prevent  SmalUxmes  from  removing  the  hay 

before 
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188S«  before  the  expiration  of  three  months  after  the  sale, 

"""■"""  otherwise  for  the  plaintiffs.      The  jury  having  found 

<vatfui  for  the  defendant, 


POTMTS. 


TaJfourdj  in  last  Easter  term,  moved  for  a  new  trial 
on  the  ground  of  misdirection.  First,  the  delivery  of  part 
of  the  hay  to  Smallbones  prevented  the  lien  of  the  vendor 
from  reviving.  In  Slubey  v.  Heyward  (a),  delivery  of 
part  of  a  cargo  of  goods  was  held  to  be,  in  point  of 
law,  a  delivery  of  the  whole,  so  as  to  divest  the  ven- 
dor's right  to  stop  in  transitu.  In  Hammond  v.  Ander^ 
son  {b)  a  number  of  bales  of  bacon,  lying  at  a  wharf, 
was  sold  for  one  entire  sum  to  be  paid  for  by  a  bill  at 
two  months;  and  the  vendor  gave  an  order  to  the 
wharfinger  to  deliver  them  to  the  vendee,  who  went  to 
the  wharf,  weighed  the  whole,  and  took  away  part; 
and  it  was  held  that  the  vendee,  by  taking  away  part, 
(the  goods  having  been  sold  by  one  entire  contract,) 
had  taken  possession  of  the  whole,  so  as  to  divest  the 
vendor's  right  to  stop  in  transitu.  Secondly,  the  nego- 
tiation of  the  note  completed  the  right  of  the  purchaser 
to  the  delivery,  and  the  lien,  if  it  existed  before,  could 
not  revive,  while  the  note  was  outstanding  in  the  hands 
of  an  indorsee. 

Lord  Tenterden  C.  J.  I  am  of  opinion,  that  under 
the  circumstances  of  this  case  the  lien  of  the  vendor  was 
not  divested  by  reason  of  the  vendee's  having  taken 
away  part  of  the  hay.  The  delivery  of  part  of  a  cargo 
made  in  the  progress  of  and  with  a  view  to  the  delivery 
of  the  whole,  has,  indeed,  been  held  to  divest  the  ven- 
dor's right  of  stopping  in  transitu.     In  SlUbey  v.  Hey- 

(a)  2  n.  Bl.  504.  (6)   1  New  Rep,  69. 

ward^ 
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ward  {a)f  the  delivery  of  part  was  held  to  be  a  delivery        1833. 

of  the  whole,  on  the  ground  that  neither  before  nor        

at  the  time  of  the  delivery,  did  there  appear  any  inten-        ngahut 

tion  to  separate  part  of  the  cargo  from  the  rest.     Now, 

here,  the  vendee  asked  permission  of  the  vendor's  agent 

to  take  away  only  a  part  of  the  hay ;  so  that  there  was 

a  manifest  intention  that  that  part  should  be  separated 

from  the  residue.     Upon  the  otlier  point,  there  may  be 

a  rule. 

Parke  J.  In  Hammond  v.  Anderson  (i),  the  goods 
were  in  possession  of  a  wharfinger,  and  the  vendor 
gave  a  general  order  for  the  delivery  of  the  whole,  and 
the  vendeie  under  that  order  went  to  the  wharf  and 
took  away  part ;  he  had  actual  manual  possession  of  the 
whole,  and  took  upon  himself  to  separate  a  part  from 
the  residue.  Here  the  intention  of  bolh  parties  was  to 
separate  the  part  delivered  from  the  residue,  and  the 
vendee  took  possession  of  part  only. 

Justice  in  this  term  shewed  cause.  The  case  was  left 
correctly  to  the  jury,  for  the  right  of  lien,  though  sus- 
pended during  the  period  of  credit,  revived  as  soon 
as  that  expired.  In  New  v.  Swain  (c),  Bayley  J.  says, 
"  Where  the  owner  of  goods  sells  on  credit,  the  buyer 
has  a  right  to  immediate  possession;  but  if  he  suiTer  the 
goods  to  remain  until  the  period  of  payment  has  elapsed, 
and  no  payment  in  fact  is  made,  then  the  seller  has  a 
right  to  retain  them."  Then  the  question  is,  whether, 
the  note  having  been  given  by  Smallbones  to  Davisj  and 
indorsed  by  him  to,  and  discounted  by,  the  plaintiffs,  the 
lien  is  taken  away.   Smallbones  not  having  performed  his 

(a)  2  H,  Bl  504.  (6)  I  New  Hep,  69. 

(<r)  1  Danson  ^  Lloyd's  Mere,  C  195. 

part 
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18S2.  part  of  the  contract,  and  having  permitted  the  hay  which 
"  he  might  have  removed,  to  remain  till  the  time  of  credit 
ngainst        expired,  the  defendant  was  then  entitled  to  resume  his 

dominion  over  it,  notwithstanding  the  negotiation  of  the 

note. 

Talfourd  contra.  PoyrUzy  the  defendant,  has  no  lien, 
because  he  has  been  paid.  Davis,  his  agent,  having  taken 
a  note  from  Smallbones  for  the  price  of  the  hay,  and  nego« 
tiated  it,  the  transaction  is,  in  eiTect,  the  same  as  if  Davis 
had  taken  cash  from  Smallbones.  The  outstanding  note 
would  be  a  defence  to  an  action  by  the  vendor  for  the 
price,  Kearslake  v.  Morgan  (a).  Suppose  Pqyntz  himself 
had  sold  the  hay,  taken  the  note,  obtained  the  discount, 
and  parted  with  the  note  to  the  plaintiffs,  and  they  had  then 
bought  the  hay  of  SmallboneSj  could  Poyntz  afterwards 
have  refused  to  deliver  the  hay  ?  Where  the  owner  of 
goods  had  a  lien  on  them  until  the  delivery  of  good  and 
approved  bills  for  the  freight,  took  a  bill  of  exchange 
for  the  freight,  and  afterwards  (though  he  objected  to  it 
at  the  time)  negotiated  it,  it  was  held  that  such  negotia- 
tion amounted  to  an  approval  of  the  bill,  and  was  a 
relinquishment  of  his  lien  on  the  goods,  Homcastle  v. 
Farran  {b).  Here  there  has  been  payment  to  Davis,  and 
payment  to  him  is  payment  to  Pqyntz.  The  loss  arises 
from  the  misconduct  of  Davis :  and  the  question  being, 
which  of  two  innocent  parties  is  to  be  damnified,  Poyntz, 
whose  agent  he  was,  ought  to  suffer. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Denman  C.  J.,  who,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  — 

(o)  5  T.  JR.  513.  (6)  3B.4;  J.  497. 

It 
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It  was  insisted  in  argument,  that  Davis,  the  agent 
of  the  vendor,  having  taken  in  payment  for  the  hay  the 
promissory  note  of  the  vendee,  and  negotiated  it  with  the 
plaintiffs,  and  that  note  being  outstanding  in  their  hands, 
that  was  as  against  the  vendor,  substantially  a  payment 
to  him,  and  he  could  have  no  right  to  retain  the  hay. 
We  think  that  argument  right,  and  that  the  defendant, 
under  the  circumstances  of  this  case,  must  be  considered 
as  having  been  paid  for  the  hay,  and  can  have  no  right 
to  retain  it.  The  manner  in  which  Davis  applied  the 
money  which  he  received  is  wholly  immaterial  as  be- 
tween the  parties  to  this  action.  The  rule  for  a  new 
trial  must  be  made  absolute. 

Rule  absolute. 
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agaittsi 

POTMTI. 


The  King  on  the  Prosecution  of  Daubuz,      Thunday, 
against  Penprase  and  Others.  ""^^^ 


jpOLLETTy   in  this  term,  obtained   a  rule  calling  On  indictment 

upon  the  prosecutor  to  shew  cause  why  the  defend-  j^oved  by 
ants  should  not  be  at  liberty  to  appear  and  plead  to  ^"^ijer 
this  indictment  by  a  clerk  in  court;  and  why  the  pro-  'S!JJJ^*^oXred 
secutor  and  the  defendants  should   not  be  restrained  ^«tthede- 

ftfiidants  tbould 

from  assigning  error  on  the  ground  of  such  appearance  be  at  liberty  to 
and  pleas  not  being  entered  by  the  defendants  in  their  in  court,  and 

that  they  and 
proper  persons.  the  prosecutor 

The  indictment  was  found  at  the  quarter  sessions  for  strained  from 
the  county  of  Cornwall^  and  was  on  7 &  8  G.  4.  c.  SO.  on »a»untof 
5.  7.,  for  maliciously  and  feloniously  pulling  down  and  J[^®tJie"  *^""*^ 

But  in  the 
same  case  the  Court  refused  to  allow  a  suggestion  to  be  entered  for  the  purpose  of  remov- 
ing the  trial  from  Cumwaii  into  another  county,  on  the  alleged  ground  that  titles  to  duchy 
property  were  likely  to  come  in  question,  with  respect  to  which  prejudices  existed  in  Corn^ 
wallf  and  that  an  impartial  trial  could  not  be  had  there. 

destroying 
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1833.  destroying  a  certain  erection  used  in  conducting  the 
"        business  of  a  raine,  the  property  of  the  prosecutor;  and 

againsi  for  Other  like  acts,  charged  in  diiferent  counts.  It  was 
stated  on  behalf  of  the  defendants,  that  Penprase  was 
mining  agent  to  Henry  CreasCj  who,  in  right  of  his  wife, 
claimed  to  be  entitled  to  toll  and  farm  of  tin  in  certain 
lordships  in  the  duchy  of  Cortmallj  and  to  certain  tin- 
mines  in  those,  lordships,  under  a  duchy  lease ;  that 
Penprase^  as  such  agent,  had  given  notice  to  the  agent 
of  the  prosecutor,  that  if  certain  whims  and  other  mining 
materials,  claimed  by  him,  on  one  of  the  above-men- 
tioned mines  (which  had  not  lately  been  worked),  were 
not  removed  within  a  week,  he,  Penprascj  should  re- 
move them,  to  make  room  for  machinery  about  to  be 
erected  for  Crease ;  that  the  notice  being  disregarded, 
he  had  a  public  survey  made  of  the  prosecutor's  ma- 
chinery, and  employed  the  other  defendants,  as  work- 
men by  contract,  to  take  it  away;  and  they  accordingly, 
on  the  15th  of  December  1832,  removed  it  carefully 
to  a  short  distance;  that  they  acted  without  malice, 
and,  as  they  considered,  lawfully ;  that  on  the  27th  the 
workmen  who  had  been  so  employed  were  charged  be- 
fore a  justice  with  the  oifences  above  stated,  and  by  him 
committed  to  prison  for  felony,  but  they  were  afterwards 
admitted  to  bail  by  order  of  a  judge  of  this  Court.  The 
indictment  had  been  removed  into  this  Court  by  cer- 
tiorari at  the  instance  of  the  defendants  {a\  on  affidavits, 
stating,  in  addition  to  the  above  facts,  that  it  was  appre- 
hended questions  would  be  raised  on  the  trial  concerning 
the  rights  of  Crease  and  his  wife,  and  also  of  the  crown, 
which  could  not  be  impartially  tried  at  the  sessions  by 
reason  of  the  interest  which  many  magistrates  and  other 

{a)  See  Rex  t.  Thomat,  4M.  ^  S.  442. 
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gentlemen  of  the  county  had  in  the  decision  of  those  1833. 
matters.  It  was  further  deposed,  in  support  of  the  pre-  '  TT 
sent  application,  that  the  defendants  all  resided  in  Com--        aeamti 

PmriiAtt* 

waU^  250  miles  from  the  city  of  Westminster^  and  were 
unable  to  bear  the  expense  of  coming  up  to  plead  in 
person, 

FoUettj  in  moving  for  the  rule,  stated  that  the  applica- 
tion had,  in  the  first  instance,  been  made  to  Parke  J., 
who  thought  it  reasonable,  but  desired  that  it  should  be 
referred  to  the  Court.  He  also  stated,  that  an  order  in 
the  terms  of  the  proposed  rule  had,  in  one  instance,  been 
made  by  Lord  Tenterden  (a), 

7%^  Court  granted  a  rule  nisi ;  and  on  a  subsequent 
day  of  the  term  (26th  January)  the  rule  was  made 
absolute,  no  cause  being  shewn. 

On  the  same  day  FoUett  again  moved  in  this  case,  for 
leave  to  enter  a  suggestion  on  the  record,  that  a  fair  and 
impartial  trial  could  not  be  had  in  Cornwall  (d),  for  the 

(a)  The  King  against  Blackburn  and  Others.  March  6Ui, 

lo32. 
AN  order  in  the  above  terms  was  made  by  Lord  Tenterden  In  vacation, 

in  the  case  of  parties  indicted  for  felony  on  7  &  8  6.  4.  c.  SO.  «.  6.  The 
prosecutor  was  unwilling  to  consent  to  that  part  of  the  order  which  pre- 
cluded him  from  bringing  error ;  but  Lord  Tenterden  said,  that  if  thia 
were  refused  he  would  stay  the  proceedings  from  the  Spring  to  the  Sum- 
mer assizes ;  upon  which  the  prosecutor  consented.  The  plea  was  entered 
on  the  record  as  follows :  —  «  And  now,  that  is  to  say,  on  the  1  Ith  day  of 
Jantuary  in  this  same  term,  before  our  said  lord  the  king  at  JFeitmintter, 
come  the  said  Thomas  Blackburn,  &c.  by  Peregrine  Deallry  their  clerk  in 
Court,  in  pursuance  of  a  rule  of  the  Court  of  our  said  lord  the  king  before 
the  king  himself  for  that  purpose,  and  having  heard  the  said  indictment 
read  they  severally  say  that  they  are  not  guilty,*'  &c.  (See  2  Hale^t  P.  C 
216. :  Com*  Dig.  Attorney,  (B)  4,  5,  6.,  and  the  authorities  there  cited: 
Beechers  case,  8  Rep.  58.  b.) 
(6)  See  the  form  of  suggestion  in  Reg  v.  HwU,  3  B»  ^  A.  448. 

purpose 
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1833.        purpose  of  carrying  the  trial  from  that  county  into  some 
jjj^  j^jj^^      other.  The  affidavits  in  support  of  thi^  application  again 

agqinti  stated  the  circumstances  exculpatory  of  the  defendants, 
the  expectation  that  some  question  of  title  adverse  to 
that  of  the  duke's  lessee  would  be  raised  by  the  pro- 
secutor, and  the  belief  of  the  defendants  that,  **  owing 
to  the  biassed  judgments  and  great  influence  of  the 
many  parties  connected  with  or  otherwise  interested  in 
mines  situate  within  the  duchy,"  they  could  not  have  a 
fair  trial  in  Cornwall^  or  in  Devonshirej  over  a  consider- 
able part  of  which  the  right  of  the  Duke  of  Cornwall 
and  of  those  claiming  under  him  extends.  This  ap- 
plication had  been  first  made  in  the  bail-court;  but 
Parke  J.,  who  sat  there,  doubted  whether  it  could  be 
granted.  [^Patteson  J.  referred  to  a  late  case  of  an  in- 
dictment for  felony,  in  which  the  trial  was  carried  from 
the  town  and  county  of  Southampton  to  the  county  of 
Hants  (a).] 

Denman 


TrinUy  term,  (a)  The  KiNG  against  William  Russell. 

-^r-  /  /    c^V'S       FOLLETT,  on  behalf  of  the  defendant,  moved  (in  the  bail  court)  for  a 

certiorari  to  remove  any  indictments  that  might  be  found  against  him  at 
the  sessions  for  the  town  and  county  of  Southampton,  for  stealing  two 
guns,  the  property  of  WiUiam  Burnett,  The  affidaviu  on  which  the 
motion  was  made,  tended  to  eiculpate  the  defendant,  and  to  shew  that  the 
magistrates  of  Southampton  had  acted  rigorously  in  committing  him  for 
felony,  and  refusing  bail ;  and  it  was  sworn  that  an  unfavourable  im- 
pression had  been  created  against  the  defendant  in  the  town,  and  had 
been  openly  expressed  (by  applause  and  hisses)  while  he  was  under  eia- 
mination. 

Saunders  afterwards  shewed  cause,  and  put  in  counter- affidavits. 

The  Court  made  the  followiug  rule :  — «  It  is  ordered,  that  the  rule 
made  on  Monday  last,  that  the  said  WiUiam  Burnett  should  shew  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  this  Court  from 

the 
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DenmanC.  J.     I  think  the  Court  cannot  presume        18SS. 
that,  in  a  case  of  felony,  a  jury  of  twelve  indifferent  men 
could  not  be  found  in  Cornwall,    In  a  case  of  misde-        againu 
meanour  popular  feeling  might  perhaps  operate  to  the 
prejudice  of  defendants,  but  we  cannot  suppose  it  on  a 
charge  of  felony. 

Littledale,  Taunton,  and  Patteson,  Js.,  concurred. 

Rule  refused. 

The  defendants  were  tried  at  the  next  assizes  for 
ComwaUj  and  acquitted. 


the  seanons  for  the  town  and  county  of  Southamptonf  all  and  singular  in- 
dictments which  may  be  preferred  there  against  the  said  WUUam  Russell 
for  feloniously  stealing,  taking  and  carrying  away  two  guns,  the  goods 
and  chattels  of  the  said  W,  B.,he  discharged,  the  said  fV,  B.  hereby  under- 
taking to  prefer  such  indictments  at  the  assises  to  be  holden  in  and  for  the 
county  of  Southamptonf  and  not  at  the  sessions  for  the  said  town  and 
county,  and  the  said  fT.  R,  hereby  undertaking  to  pay  the  said  W.  B,  or 
his  attorney  the  eitra  costs  occasioned  by  preferring  and  trying  such  in- 
dictments at  the  assizes  for  the  sud  county  of  S.,  instead  of  the  sessions 
for  the  said  town  and  county,  such  costs,  if  necessary,  to  be  taxed  by  the 
coroner  and  attorney  of  this  Court." 

The  reporters  were  fisvoured  with  notes  of  this  case,  and  Rex  t. 
Blackburn  and  Others,  from  the  Crown  Office.  The  law  and  authorities 
on  the  subject  of  removing  indictments  for  felony,  will  be  found  further 
discussed  in  Rex  ▼.  Holden  and  Fisk,  Trimty  term,  1833. 
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CoLEBROoK,  Baronet,  and  Others  against 

Layton,  Clerk. 


/c^A 


A  clergyman 
1.1. f  *   jfH09ittKiK^  an 

S.r/.C^^4ithai  it  should 

i<i  0  i\ ,» (i*  charged  on 
\i^Z  t/t/Ahia  beneBce, 

^•,f,    n^A  and  the  pay- 

^f  ^P/f,  ment  secured 

?  p  "  j>/A  •>y  *  ^^^  »"^ 

?i,  '  ^^*'*  warrant  ofat- 
f,^.  c2/^,  torney,  with  a 

'  entered  up 


A  RULE  was  obtained,  calling  upon  the  plaintiffs  to 
shew  cause  why  the  judgment  in  this  case,  which 
was  upon  a  warrant  of  attorney,  should  not  be  set  aside. 
The  rule  was  grounded  upon  an  affidavit  of  the  defendant, 
stating  that  he  was  the  vicar  of  the  vicarage  and  parish 
church  of  Chigooell  in  Essex^  and  curate  of  the  perpetual 
curacy  of  Tkeydon  Bois  in  that  county;  that  the  plaintiffs 
i,i^/f*ftf}^^^^'**^^^^^  were  "  The  trustees  of  the  estate  and  property  of  the 

/  /'purpose  of 

United  Empire  and  Continental  Life  Association ; "  that 
at  the  time  of  the  agreement   for  the  purchase  of  the 


that  the  same  should  be  charged  and  chargeable  upon  the 
above  mentioned  ecclesiastical  benefices,  which  were  to  be 


charging  the 

benefice.     By 

the  deed  of 

grant  the  an-  ^^       i         •      r  •  i     •  i  j 

nuity  was  made  annuity  theremafter  mentioned,  ic  was  expressly  agreed, 

payable  on  cer- 
tain days  and 
chargeable  on 
the  benefice, 
with  a  power 
of  distress,  &c: 

it  olso  contained  a  demise  of  the  benefice  to  a  trustee,  with  a  power  in  default  of  pay- 
ment, to  receive  the  tithes,  rents  and  profits,  &c.  It  was  thereby  also  declared,  that  the 
bond  and  warrant  of  attorney  (referred  to  in  the  deed  as  having  Ixren  already  prepared, 
and  meant  to  bear  even  date  with,  and  to  be  executed  and  given  at  the  same  time  as  the 
deed,)  and  the  judgment  to  be  entered  up  thereon,  should  be  further  securities  for  the 
annuity  ;  and  that  immediately  afler  such  judgment  the  creditors  might  sue  out  execution, 
and  do  such  other  acts  as  might  be  necessary  for  obtaining  a  sequestration :  and  that 
as  often  as  the  annuity  should  be  in  arrear,  they  might  put  in  force  such  writ  of  seques- 
tration. The  condition  of  the  bond,  (after  recning  the  agreement  for  purchase  of  the 
annuity,  and  for  securing  the  same  by  such  bond,  warrant  of  attorney,  and  judgment, 
recitmg  also  the  derd  of  grant,)  was  declared  to  be  for  the  due  payment  of  the  annuity 
on  certain  days.  The  warrant  of  attorney  gave  authority  to  receive  a  declaration  at  the 
suit  of  the  plaintiffs,  in  an  action  of  debt  on  a  bond,  describing  it  as  a  bond  of  even  date 
with  the  warrant  of  attorney,  executed  by  the  grantor  of  the  annuity,  and  given  to  the 
grantees,  and  to  sufft-r  judgment.  The  defeazance  recited,  that  it  was  given  to  secure  the 
payment  of  an  annuity  of  the  amount  mentioned  in  the  bond,  payable  on  the  same  days  as 
in  the  condition  of  the  bond  was  expressed. 

On  a  motion  to  set  asde  the  judgment  on  this  warrant  of  attorney,  on  the  ground  that 
it  was  a  charge  on  the  benefice :  Held,  that  this  did  not  sufliciently  appear,  the  reference 
in  the  warrant  of  attorney  to  the  bond  amounting  to  no  more  tlinn  a  description  of  the 
bond,  its  date,  the  |)arties  to  it,  and  the  time  at  which  the  annuity  was  to  be  paid,  and  not 
incorporating  the  teims  vf  the  deed  of  giant  (recited  in  the  bond)  with  the  warrant  of 
attorney,  so  as  to  make  the  latter  operate  as  a  Hiargc  on  the  benefice ;  and  this  being  an 
application  to  set  aside  a  judgment  for  irregularity,  the  rule  was  discharged  with  costs. 

/  iSac .  :^jy  demised 
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demised  to  a  trustee  for  a  certain  term  of  years;  and  that        1888. 
payment  of  the  annuity  should  be  further  secured  by  a       ^^"" 
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bond  and  warrant  of  attorney  of  the  defendant,  with  a  agamu 
judgment  to  be  entered  up  thereon,  "  for  the  purpose 
of  charging  deponents  respective  benefices  *wiih  the  payment 
thereof  in  manner  thereinafter  mentioned.**  The  affidavit 
then  set  out  an  indenture,  dated  the  3d  of  September 
1824,  to  which  there  were  several  parties,  and  whereby, 
in  consideration  of  the  sum  of  2000/.  paid  by  the  plain- 
tiffs to  the  defendant,  the  latter  granted  to  the  plaintiffs 
an  annuity  of  2d7/.  2s.,  to  be  yearly  issuing  and  payable 
by,  and  from,  and  out  o^  and  charged  and  chargeable 
upon  the  said  several  benefices,  and  the  glebe  lands,  mes-» 
suagesy  tithes,  tenements,  oblations,  obventions,  profits, 
and  emoluments  thereof;  such  annuity  to  be  paid  quarterly. 
The  deed  contained  the  usual  covenant  for  payment  of  the 
annuity ;  a  power  of  distress  if  the  same  were  in  arrear 
twenty-one  days ;  or  if  in  arrear  thirty  days,  a  power  to 
enter  upon  and  take  and  receive  the  rents  and  profits 
of  the  respective  livings,  and  satisfy  the  annuity ;  and 
it  contained  a  demise  by  the  defendant  of  the  same 
benefices  to  one  Christopher  Godmond  (a  trustee  on 
behalf  of  the  plaintiffs)  to  hold  to  him  for  ninety-nine 
years  (if  the  defendant  should  so  long  live),  upon  trust, 
until  default  of  payment  of  the  annuity,  to  permit  and 
suffer  the  defendant  to  take  the  tithes,  oblations  and 
obventions,  rents  and  profits  thereof;  and  after  default, 
then  upon  trust  to  take  and  receive  the  same  to  him- 
self, the  said  Christopher  Godmond;  and  thereout,  or 
by  demising,  selling,  leasing,  or  mortgaging  the  same, 
to  raise  sufficient  to  satisfy  the  said  annuity  and  such 
parts  thereof  as  should  from  time  to  time  become 
due;  and   there  was  a  ix>wer  to  redeem  the  annuity 

Pp  2  at 
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1833.        at  a  sum  agreed  upon.     The  deed  further  contained 
^  an  airreement  or  declaration  between  the  plaintiffs  and 

COLXBROOK  ^ 

agamtt  defendant,  that  the  bond  and  warrant  of  attorney 
(referred  to  in  the  said  deed  as  having  been  already 
prepared,  and  intended  to  bear  an  even  date  with 
and  to  be  executed  and  given  at  the  same  time  as 
the  deed  and  the  judgment  to  be  entered  up  on  the 
warrant  of  attorney)  should  be  further  securities  for 
the  payment  of  the  annuity;  and  that  immediately 
after  judgment  should  be  so  entered  up,  the  plaintiffs 
might  sue  out  and  prosecute  such  execution  or  execu- 
tions by  virtue  of  the  said  judgment,  and  do  all  suciv 
other  acts,  as  might  be  necessary  for  obtaining  a  seques- 
tration or  sequestrations  of  the  said  vicarage  and  curacy ; 
and  that  as  often  as  the  annuity  should  be  in  arrear, 
they  might  proceed  under  such  sequestration  and  sue 
out  execution  upon  or  by  virtue  of  the  said  judgment 
by  fieri  facias  de  bonis  ecclesiasticis,  or  de  bonis  pro- 
priis,  or  any  other  writ  whatsoever,  or  take  such  other 
proceeding  thereon  as  they  should  think  fit. 

The  affidavit  further  stated  that  the  bond  was  in  fact 
executed  and  the  warrant  of  attorney  given  at  the  same 
time,  and  bore  even  date,  with  the  aforesaid  grant ;  and 
that  the  warrant  of  attorney  xvas  given  for  the  express  pur^ 
pose  of  charging  the  sdid  vicarage  and  curacy  with  the 
payment  of  the  annuity j  and  for  the  purpose  of  enabling 
the  plaintiffs  to  sue  out  the  before  mentioned  executions. 
The  bond  was  in  the  usual  form..  The  condition 
thereof  (after  reciting  the  contract  for  the  purchase  of 
the  annuity,  and  that  it  had  been  agreed  that  the 
same  was  to  be  secured  by  such  bond  and  warrant  of 
attorney  and  the  judgment  to  be  entered  up  thereon, 
and  reciting  the  deed   of  grant)   was   declared  to  be 

for 
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for  the  due  payment  of  the  annuity  during  its  conti-         18S3. 
nuance  by  even  quarterly  payments  on  certain  speci- 
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ned  days,  and  for  paying  in  a  certain  event  2000/.  for  against 
the  repurchase  thereof.  The  warrant  of  attorney  au- 
thorized the  parties  named  to  appear  for  the  defendant, 
and  to  receive  a  declaration  at  the  suit  of  the  plaintiffs 
in  an  action  of  debt  on  a  bond  (describing  it  as  a  bond 
of  even  date  with  the  warrant  of  attorney,  under  the  hand 
and  seal  of  the  defendant,  and  given  to  the  plaintiffs) 
and  to  suffer  judgment  in  such  action  in  the  usu^l 
manner.  The  defeazance  tb  this  warrant  of  attorney 
recited  that  it  was  given  to  secure  the  payment  of  one 
annuity  of  237/.  25.,  during  the  life  of  the  defendant,  by 
even  quarterly  payments  on  the  3d  of  March,  the  3d 
of  June,  the  3d  of  September,  and  the  3d  of  December, 
the  first  payment  to  be  made  on  the  3d  day  of  De^ 
cember  next,  "  as  in  and  by  the  condition  to  the  bond  or 
obligation  referred  to  by  the  said  warrant  of  attorney  is 
more  particularly  expressed  in  that  behalf; "  and  it  au- 
thorized the  plaintiffs  when  and  as  often  as  the  annuity 
or  any  part  thereof  should  be  in  arrear  for  the  space  of 
twenty-one  days  after  the  days  appointed  for  payment 
thereof,  to  sue  out  such  execution  or  executions  upon 
or  by  virtue  of  the  said  judgment  by  one  or  more  writ 
or  writs  of  fieri  facias  de  bonis  ecclesiasticis,  or  de 
bonis  propriis,  or  both,  or  any  writ  or  writs,  or  to  take 
and  adopt  such  other  proceedings,  as  they  should  think 
fit,  for  the  recovery  of  the  annuity  and  all  costs. 

Sir  James  Scarlett  and  F.  Pollock  shewed  cause  in 
the  present  term.  There  is  no  ground  for  setting  aside 
this  judgment.  The  validity  of  it  depends  solely  on  the 
warrant  of  attorney,  and  as  there  is  nothing  on  the  face 
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183S.  of  that  instrument  to  shew  it  was  given  with  intent  to 
charge,  and  that  it  does  charge,  the  benefices,  contrary 

agftinu^  to  the  IS  EUz,  c.  20.,  it  is  quite  unobjectionable,  al- 
though the  consec]uence  of  any  execution  which  may 
issue  upon  the  judgment  founded  on  it  may  be  to 
affect  the  profits  of  the  living.  The  want  of  any  ob« 
jection  apparent  upon  the  face  of  the  warrant  of 
attorney  clearly  distinguishes  this  case  from  Flight  v. 
Salter  {a\  and  brings  it  within  the  principle  recognized 
in  the  cases  of  Gibbons  v.  Hooper  (&),  and  Wynne  y. 
Bobinson  (c),  and  further  sanctioned  by  the  judgment  of 
this  Court  in  Moore  v.  Ramsden  {d). 

FoUett  contra.  It  is  not  intended  to  question  the 
correctness  of  the  decision  in  Gibbons  v.  Hooper  (&),  and 
the  class  of  cases  which  have  followed  it.  This  is  clearly 
distinguishable.  The  fair  result  of  all  the  authorities 
is  this :  where  the  Court  is  satisfied  that  the  warrant 
of  attorney  was  given  with  an  intent  that  it  should 
operate  as  a  charge  upon,  the  benefice,  there  the  judg- 
ment founded  upon  it  cannot  be  supported :  but  where 
nothing  appears  necessarily  leading  to  the  conclusion 
that  it  was  given  with  such  intent,  the  judgment 
is  free  from  objection,  though  the  consequence  may 
happen  to  be,  that  the  profit  of  the  living  will  pro- 
bably be  taken  in  execution.  If  this  is  the  correct  rule, 
and  is  to  be  applied  to  the  present  case,  the  judgment 
must  be  set  aside.  In  the  first  place,  it  is  sworn  by 
the  defendant  (and  is  not  denied)  that  the  warrant 
of  attorney  was  given  for  the  express  purpose  of 
changing  the  defendant's  vicarage  and  curacy,  and  of 

(a)  1  B.  i  Ad.  673.  (6)  2  B.  ^  Ad,  734. 

(c)  4  BHghi  Parf.  C.  27.  (rf)  3  Bt,  i'Ad,  917*  note  (d). 
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enabling  the  plaintiffs  to  sue  out  the  executions  men-        I83S. 
tioned  in  the  grant,  obviously  meaning  the  obtaining  ' 

sequestration  immediately  upon  the  execution  of  the  against 
deed.  \_Littledale  J.  Can  we  take  this  from  the  affi- 
davit ?  We  must  look  to  the  language  of  the  warrant 
of  attorney  to  ascertain  whether  it  is  or  is  not  a  charge 
upon  the  living.]  The  affidavits  unanswered  are  suffi- 
cient evidence  of  the  intent  of  the  parties.  At  all 
events,  the  Court  is  not  to  look  to  the  warrant  of  at- 
torney alone.  Here  the  deed  of  grant,  the  bond,  and 
the  warrant  of  attorney  all  bear  even  date,  were  exe- 
cuted and  given  at  one  and  the  same  time,  and  all  in 
pursuance  of  a  previous  agreement  to  that  effect.  They 
constitute  together  one  assurance.  If  the  recitals  and 
powers  contained  in  the  deed  were  expressly  contained 
in  the  warrant  of  attorney,  it  could  not  be  disputed  that 
the  latter  would  be  bad,  but  those  statements  are  yir- 
tually  and  sufficiently  incorporated  with  the  warrant  of 
attorney.  It  expressly  refers  to  the  bond,  which  it 
minutely  describes,  and  the  defeazance  refers  to  it,  for 
it  is  there  stated  that  the  warrant  of  attorney  is  given 
as  a  security  for  payment  of  the  annuity  in  the  manner 
more  expressly  pointed  out  by  the  condition  of  the 
bond.  The  bond  too  as  distinctly  refers  not  only 
to  the  deed  of  grant,  but  to  the  agreement  previously 
made,  and  the  stipulation  relative  to  the  several  secu- 
rities. The  warrant  of  attorney  so  expressly  refers  to 
the  bond,  and  the  bond  to  the  deed,  as  to  make  it  clear 
that  the  warrant  of  attorney  was  given  with  intent  to 
charge  the  benefices ;  and,  if  so,  it  is  void.  The  ground 
on  which  the  Court,  in  Flight  v.  Salter  {a\  set  aside  the 

(a)  IB.^  Ad.  675. 
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18SS.       judgment,  was,  that  the  party  giving  the  warrant  of 
^  attorney  had  attempted  to  do  indirectly  what  the  law 

COLSBROOK  ¥  r  ¥ 

agmnsi  would  not  permit  him  to  do  directly;  and  that  is  equally 
applicable  here,  unless  it  is  to  be  held  indispensable  that 
the  intention  of  the  parties  to  charge  the  living  by  the 
warrant  of  attorney  should  be  expressed  in  so  many 
words  therein.  Gibbons  v.  Hooper  {a)  cannot  be  said  to 
gqvem  the  present  case.  There  the  warrant  of  attorney 
did  not  refer  to  the  deeds,  and  there  was  nothing  neces- 
sarily connecting  the  deeds  with  the  transaction  in  re- 
spect of  which  the  warrant  of  attorney  was  given. 

LiTTLEDALE  J.  I  am  of  Opinion  that  the  rule  must  be 
discharged.  In  Flight  v.  Salter  (&),  it  was  expressly  re- 
cited in  the  warrant  of  attorney,  that  it  was  given  to  secure 
the  annuity  which  was  to  be  charged  on  the  living.  Here 
the  warrant  of  attorney  does  not  refer  to  the  deed  of 
grant.  It  is  in  the  common  form  which  would  be  adopted 
for  providing  payment  of  an  annuity  secured  by  bond, 
but  not  charged,  or  intended  to  be  charged,  upon  any 
living.  It  is  true  there  is  some  incidental  mention  of 
the  bond  in  the  warrant  of  attorney.  The  warrant 
itself,  instead  of  simply  stating  a  declaration  in  an  action 
of  debt  on  bond,  describes  that  bond  by  mentioning 
the  date,  and  shewing  it  to  have  been  given  by  the 
defendant  to  the  plaintiffs ;  and  the  defeazance  notices  it 
by  stating  that  the  warrant  of  attorney  is  given  to  secure 
the  payment  of  a  certain  annuity  on  given  days,  and 
that  the  first  payment  is  to  be  made  on  the  3d  of 
December  then  next  ensuing,  ^^  as  in  and  by  the  condition 
to  the  bond  or  obligation  referred  to  by  the  warrant  of 

(fl)  2  B.  4-  jfd.  734.  (b)  1  B.  4-  Ad.  673. 
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attorney  is  more  particularly  expressed  in  that  behalf."        18S3. 
But  this  reference  to  the  bond  in  the  warrant  of  attorney 
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amounts  to  no  more  than  a  mention  of  that  instrument  by  og.iifut 
way  of  identifying  it  as  the  bond  on  which  the  action  is 
to  be  brought,  and  the  mention  of  it  in  the  defeazance 
to  no  more  than  a  precise  and  distinct  reference  to  the 
times  for,  and  the  commencement  of,  the  quarterly  pay- 
ments. This  does  not  bring  the  case  within  the  authority 
of  Flight  V.  Salter  (a).  The  stipulation  in  the  defeazance, 
that  a  fieri  facias  de  bonis  ecclesiasticis  may  be  taken  out 
for  the  arrears  of  the  annuity  is  wholly  immaterial.  If 
any  execution  in  consequence  of  arrears  could  have 
issued,  that  writ  might  have  been  resorted  to  as  well  as 
any  other,  without  any  express  stipulation;  and  the 
permission  given  to  make  use  of  it  was  quite  unnecessary. 

Taunton  J.  I  am  of  the  same  opinion.  It  is  suffi- 
cient to  say  that  I  think  this  case  governed  by  Gibbons 
v.  Hooper  (&),  and  the  decisions  which  have  followed  it; 
but  even  without  those  authorities,  I  should  have 
thought  this  warrant  of  attorney  was  not  void  under  the 
13  Eliz.  c.  20,  the  primary  object  of  which  was  to  avoid 
leases  made  by  persons  not  residing  upon  and  serving 
their  cures.  Another  of  the  reasons  for  passing  it  is  given 
by  Lord  Kenyon  in  Mouys  v.  Leake  (c).  But  without 
adverting  to  what  are  generally  understood  to  have  been 
the  objects  of  the  act,  and  looking  at  the  language  of 
the  clause  on  which  this  application  is  founded,  and 
which  declares  that  all  chargings  of  such  benefices  shall 
be  void,  I  think  that  to  bring  the  case  within  the  statute 
there  must  bean  actual  charging;  and  that  the  intention 

(a)  I  B.  4-  Ad,  673.  {b)  2  P.  j-  Ad.  734.  (c)  8  T.  R.  415. 
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1833.  of  the  parties  to  charge,  where  no  charge  is  actually 
^      "^        made,  is  not  sufficient.     In  FJigki  v.  Salter  {a)  the  war- 

ngahtu  rant  of  attorney  did  operate  as  a  charge  on  the  benefice* 
There  the  warrant  of  attorney  recited  the  deed  and  made 
it  part  of  the  warrant  of  attorney.  The  provisions 
of  the  deed  in  substance  were,  that  Flight  was  to  be  at 
liberty  fortkmith  to  obtain  a  sequestration,  though  no 
default  might  have  taken  place  in  the  payment  of  the 
annuity,  and  this  sequestration  was  to  be  a  continuing 
sequestration  during  the  continuance  of  the  annuity 
even  though  it  should  be  regularly  paid.  After  reciting 
this,  the  defeazance  to  the  warrant  of  attorney  expressly 
allied,  that  that  warrant  was  given,  and  judgment  was 
to  be  entered  up  thereon,  to  the  intent  that  a  seques- 
tration might  be  obtained  and  continued^  pursuant  to  the 
agreement  before  mentiotiecL  The  present  case  is  widely 
different  There  is  no  reference  at  all  in  the  warrant  of 
attorney  to  the  deed  of  grant,  and  the  reference  to  the 
bond  is  no  more  than  a  description  of  the  bond,  its  date, 
and  the  parties  to  it,  and  of  the  times  at  which  the 
annuity  is  to  be  paid.  Such  a  reference  does  not,  be- 
cause the  bond  itself  also  refers  to  the  deed,  so  incor- 
porate the  deed  with  the  warrant  of  attorney  as  to  give 
rise  to  the  objection  which  the  Court  relied  upon  in 
Flight  V.  Salter  {a).  There,  when  the  terms  of  the 
warrant  of  attorney  were  acted  upon,  the  plaintiff  did 
charge  the  living,  for  he  made  the  sequestration  a  con- 
tinuing security  for  the  growing  payments  of  the  annuity. 
In  this  case  the  warrant  of  attorney  would  authorize  no 
such  proceeding.  The  power  to  sue  out  a  writ  of  fieri 
fiu:ias  de  bonis  ecclesiasticis,  does  not  alter  the  case; 

(o)  1  B.  j-  Ad.  673 
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no  execution  is  to  be  sued  out  but  when  the  annuity  is        1883. 
in  arrear.     In  such  an  event  that  writ,  equally  with  any 
Other,  might  have  been  sued  out  without  any  express        a/fahut 
authority  provided  by  the  defeazance. 

Fatteson  J.  I  am  also  of  opinion  that  tliis  rule 
must  be  discharged.  Without  going  tlie  length  of 
saying  that  the  object  and  intent  of  the  parties  to  the 
warrant  of  attorney  must  necessarily  appear  upon  the 
defeazance  to  it,  I  am  of  opinion  that  it  must  appear 
that  their  intention  of  charging  the  benefice  has  in  fact 
been  accomplished;  in  other  words,  that  the  benefice 
is  by  the  warrant  of  attorney  so  far  actually  charged, 
that  the  party  to  whom  the  warrant  of  attorney  is  given, 
following  the  authority  which  it  confers,  would,  but  for 
the  provisions  of  the  statute  of  Elizabeth^  obtain  an 
actual  charge  on  the  living.  Now,  whatever  may  have 
been  the  intention  of  the  parties  here,  it  is  quite  clear  to 
my  mind  that  they  have  not,  by  this  warrant  of  attorney, 
charged  the  living.  If  it  were  their  object,  they  have 
failed  to  do  so.  The  defeazance  only  gives  a  power  to 
issue  a  writ  of  fi.  fa.  de  bonis  ecclesiasttcis  in  case  the 
annuity  is  not  paid,  and  then  only  for  the  arrears.  If^ 
by  means  of  the  writ,  those  arrears  should  be  obtained, 
it  would  have  no  further  operation,  and  any  seques- 
tration founded  upon  it  would  be  at  an  end.  For 
though  it  is  said  in  the  books  that  a  sequestration  is  a 
continuing  writ,  by  that  is  meant  that  it  is  a  continuing 
execution  for  the  purpose  of  levying  a  given  sum,  viz. 
that  for  which  the  writ  of  fi.  fa.  de  bonis  ecclesiasticis 
issues,  and  no  further.  That  sum,  in  the  present  case, 
could  only  be  the  amount  of  arrears  due.  Even,  there- 
fore, if  by  referring  to  the  deed,  and  gathering  from  that 

the 
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1833.        the  intention  of  the  parties,  I  should  be   of  opinion 
^  that  they  meant  the  warrant  of  attorney  so  to  operate 
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agamu  as  to  Create  a  peqietual  charge  on  the  benefice,  it  is  suffi- 
cient to  say  they  have  not,  by  the  warrant  of  attorney, 
carried  that  object  into  effect.  The  rule  for  setting  aside 
the  judgment  must  therefore  be  discharged. 

Sir  «7.  Scarlett  applied  that  it  might  be  discharged 
with  costs. 

LiTTLEDALE  J.  This  is  an  application  to  set  aside  a 
judgment  for  irregularity,  the  alleged  irregularity  being 
that  the  warrant  of  attorney  is  void,  and  that,  con- 
sequently, there  is  nothing  to  support  the  judgment. 
Rules  to  set  aside  proceedings  for  irregularity,  if  dis- 
charged, are  usually  discharged  with  costs;  and  we 
think  this  case  must  follow  the  general  rule. 

Rule  discharged  with  costs. 

(a)  This  case  was  decided  in  the  early  part  of  Uie  term,  when  Denman 
C.  J.  was  absent,  on  account  of  a  domestic  aflBiction. 
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REGULA  GENERALIS. 

It  is  ordered,  That  in  case  a  rule  of  Court  or 
Judge's  order  for  returning  a  bailable  writ  of  capias 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer 
having  the  return  of  such  writ  shall  return  cepi  carpus 
thereon,  a  Judge's  order  may  thereupon  issue  requiring 
the  sherifi^  or  other  officer,  within  the  like  number  of 
days  after  the  service  of  such  order  as  by  the  practice  of 
the  Court  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  defendant  into 
Court  by  forthwith  putting  in  and  perfecting  bail  above 
to  the  action.  And  if  the  sheriff  or  other  officer  shall 
not  duly  obey  such  order,  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  term  next  following,  it  shall 
not  be  necessary  to  serve  such  rule  of  Court  or  to  make 
any  fresh  demand  thereon,  but  an  attachment  shall  issue 
forthwith  for  disobedience  of  such  order,  whether  the 
bail  shall  or  shall  not  have  been  put  in  and  perfected  in 
the  mean  time. 

Signed  by  the  fifteen  Judges. 


MEMORANDUM. 

In  the  course  of  this  term  Thomas  Noon  Talfourdy  of 
the  Middle  Temple^  Esquire,  was  called  to  the  degree  of 
Serjeant  at  Law,  and  gave  rings  with  the  motto  ^^  Magna 
vis  veritatis." 

END   OF    HILARY  TERM. 
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ARGUED  AND  DETERMINED 


IN  THB 


Court  of  KING'S  BENCH, 


IV 


Easter  Term, 

In  the  Third  Year  of  the  Reign  of  William  IV, 


MEMORANDUM. 

In  the  course  of  the  last  vacation,  David  PoUock^ 
Philip  Courienay^  John  Blackbume^  and  William  Hairy 
MauUy  Esquires,  were  appointed  His  Majesty's  Counsel 
learned  in  the  law. 


Monday^ 
Jp.U  i5Ui. 

Plaintiff's  at- 
tornies  gsTe 
defendsnt's 
•ttornies  their 
own  undertak* 
ing  as  secu- 
rity for  costs; 
the  defendant 

obtaiDe<i  a  Terdict  and  died,  and  judgment  was  entered  up  in  his  nsme  within  two  terms : 
Held,  that  the  attorney  for  such  deceased  party,  having  a  claim  againU  his  estate  in  respect 
of  the  costs,  might  enforce  the  security,  to  satisfy  such  claims,  without  any  scire  facias  having 
been  sued  out  by  the  penoiul  reprcsentati? ct. 

taking- 


Chauvel  agaijisl  Chimelli. 


fP   POLLOCK^  in  Michaelmas  term,  obtained  a  rule, 

calling  on  the  plaintiff's  attornies  to  shew  cause  why 

they  should  not  pay  to  the  defendant's  attornies  119/., 

the  taxed  costs  in  this  cause,  pursuant  to  their  under- 
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taking.  Tbe  pUuDUff  residing  abroad,  the  attomics  for 
the  defendant  had  demanded  security  for  costs  from  tbe 
plaintiff's  attomies;  and  tlie  latter  signed  a  memo- 
nndam,  by  which  they  undertook,  as  sureties  for  the 
plaintifi^  to  pay  such  costs,  if  any,  as  he  should  become 
liable  to  pay  the  defendant  in  that  action.  At  the  sit- 
tings in  Loudon  after  Trinity  term,  the  defendant  had  a 
yerdict;  final  judgment  was  signed  on  the  15th  of  Ao- 
omArr,  and  the  costs  were  taxed,  but  between  the  verdict 
and  judgment  the  defendant  died.  The  plaintiff's  attor- 
nies  being  called  upon  for  the  costs  by  the  defendant's 
attomies,  to  whom  the  defendant  had  been  indebted  on 
account  of  the  costs  in  a  larger  amount  than  lld^  de- 
clined paying  them,  alleging  that  there  was  no  person 
entitled  to  receive  them  till  a  scire  facias  should  be  sued 
out  by  the  defendant's  representatives. 
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Sir  James  Scarlett  now  shewed  cause,  and  contended 
that  the  attomies,  if  they  paid  tliese  costs  under  the 
present  circumstances,  would  do  so  in  their  own  wrong, 
and  could  not  recover  them  from  tbe  plaintiff. 

F.  Pollockj  contnl.  The  statute  17  Car.  2.  c.  8.  5. 1. 
authorizes  the  entering  up  of  judgment  iit  the  name  of  a 
deceased  party,  within  two  terms  ader  the  verdict;  and 
his  attorney,  having  a  lien  for  his  costs  may  avail  him- 
self of  the  statute  to  enforce  his  demand  against  those 
who  have  given  security. 


The  Court  (a),  being  of  the  same  opinion,  made  the 

Rule  absolute* 

(a)  Denman  C.  J.,  IMtledale  and  Parke  J%.  Patleson  J.  wai  gone  to 
cbambers.  During  this  term,  Taunton  J*  was  alMent  on  account  of 
indigpoaitioo.  Patteton  J.  sat  in  the  Bail  Court  a  ^  i  iP^ius  and  at  cham- 
bers. 
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The  Kino 

against 

The 

HuHOXRrOEO 

Makkxt 

Compaoj. 

£x  parte 

Stilu 


held  the  premises  by  the  permission  which  he  had 
requested,  until  notice.  The  company  may  surely  enforce 
the  same  rights  which  any  other  landlord  has  when  a 
term  expires.  There  is  no  pretence  of  a  claim  for  good- 
will. 

Keli^  and  Tomlinson  contra.     This  application  is  well 
grounded  on  section  19.   of  the  statute.     Section    17* 
applies  to  parties  who  are  put  out  by  the  company  before 
their  terms  expire;  but  section  \9.{a)  gives  the  right 
of  claiming  compensation  to  all  who  are  prejudiced  in 
"  any  interest  whatsoever  for  good-will,  improvements, 
tenant's  fixtures,  or  otherwise,"  which  they  enjoyed  at 
the  time  of  the  passing  of  the  act,  and  which,  but  for  the 
act,  would  still  have  been  valuable.     The  infirmity  of 
the  title  and  smallness  of  the  interest  can  only  affect  the 
amount  of  compensation.      This  case  falls  within  the 
reasoning  of  the  Court   in  Ex  parte  Farlaw{b\   and 
differs  from  Ex  parte  Wright  (c),  where  the  tenant  had 
made  a  special  agreement  with  his  landlord  to  quit  in 
any  year  at  three  months'  notice,  and  not  to  underlet  or 
part  with  the  premises  without  leave  in  writing.     Here 
the  party  had  a  saleable  good-will  in  May  1830,  when 
the  act  passed ;  and  even  after  the  expiration  of  the  lease 
he  might  properly  consider  himself  a  tenant  from  year 
to  year.     Tritton,  during  the  continuance  of  his  interest, 
would  not  have  disturbed  him,  and  the  company  did  not 
take  any  step  for  that  purpose  till  some  time  after  the 
lease  expired.     IParke  J.    The  question  is,  whether  the 
under  tenant  of  a  lessee  whose  term  expired  soon  after 


(fl)  See  ibc  clauses  moro  fully  stated  in  Ex  parte  FarloWy  i?  B.  ^  Ad, 
342.,  and  page  599.  ;)o</. 

(6)  2  j&.  ^  Ad,  341.  (c)  Ibid.  348. 

the 
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the  passing  of  the  act,  is  entitled  to  compensation  for 
good-will.]  He  is  in  the  same  situation,  in  this  respect, 
as  other  tenants;  there  was  the  same  probability  (but  for 
the  company's  intervention)  that  his  interest  would 
continue.  In  Ex  parte  Farlam  regard  was  had  to  the 
practice  on  the  estate  not  to  disturb  yearly  tenants. 


18S8. 

The  KiKo 

againtt 

The 

HuNGBBro&D 

BIarckt 

Company. 

£x  parte 

Still. 


Denman  C.  J.  We  think  there  is  no  material  dis- 
tinction between  that  case  and  the  present.  The  rule 
must  be  absolute. 

LiTTLEDALE  J«  concurred. 


Parke  J.     There  was  here,  as  in  Ex  parte  EarUm^ 
a  chance  of  the  tenancy  being  continued. 

Rule  absolute  (a). 

(a)  In  Cruihudl  v.  Lye,  (17  r«.  jun.  346.)  where  the  question  related 
(o  a  carrier's  premises,  which  had  been  sold  <'  with  the  good-wiU  of  the 
trade/*  Lord  Eldan  said,  <<  The  good-will  b  nothing  more  than  the  pro- 
bability that  the  old  customers  will  resort  to  the  old  place.**    In  ExpctrU 
Farlow,  Ex  part^  StUlf  Ex  parte  Gosling,  (p.  596.  post.),  the  interest  in 
«  good- will*'  rested  upon  a  further  contingency,  viz.  that  the  landlord 
would  not  remove  the  tenant     Such  an  interest,  it  may  be  presumed, 
would  be  too  slight  and  precarious  to  be  noticed  at  law  or  in  equity,  if 
it  were  not  upheld  (as  the  Court  considered  it  to  be  in  the  three  lasf- 
mentioned  cases)  by  cooclusive  words  in  an  act  of  parliament.     That 
the  tenant  has  no  claim  in  equity  against  his  landlord,  on  the  ground 
of  having  made  improvements  (with  the  landlord's  knowledge),  in  the 
expectation  of  having  his  term  prolonged,  is  laid  down  by  Sir  WilUam  Grants 
in  Pilling  V,  ArjnUage,  (12  Ves.  >un.  87.)    "  These  parties,"  he   says^ 
'<  independent  of  any  promise,  rested  so  much  upon  the  faith  that  they 
should  not  be  disturbed  in  the  enjoyment,  as  their  ancestors  had  not  been 
for  many  years,  that  they  thought  themselves  as  safe  as  if  they  had  a  lease. 
But  can  I  convert  that  hope  into  an  actual  engagement  by  the  land- 
lord?'*—  "  For  that  purpose  I  must  say  that  the  true  measure  of  justice 
is,  that  a  landlord  shall  never  turn  out  a  tenant,  if  improvements  have 
been  made  with  the  knowledge  of  the  landlord,  until  the  tenant  shall  be 
completely  reimbursed." 

'       Q  q  2  The 
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18SS.  The  following  case,  though  decided  later  in  the  term, 

{April  25th,)  may  conveniently  be  added  here. 


The  Kis G  against  The  Hungerford  Market 

Company. 

(Ex  parte  Gosling.) 

I'^f  -/Or.r  Under  lec  '^PHIS  was  a  similar  application  to  the  last,  the  party 

l£^i(>i9.oe\heffun^  ^'aiming  compensation  for  his  estate  and  interest 

—  4*7  A^^Tfee^hf*  ^^  premises  taken  by  the  company,  and  for  loss,  8^c.  in 

wpP'*^°*f  respect  of  any  interest  whatsoever  for  good-will,  im- 

ation  was  provements,  tenant's  fixtures  or  otherwbe,  which  he  had 

claimed  by  a        * 

party,  who  in      sustained  or  miffht  sustain  by  the  passinir  of  the  act, 

1825  became  .  . 

the  atiignee  of    Mr.  Wise  (mentioned  in  the  former  cases)  had  demised 

a  lease  for  .         .  -r^         «•       «• 

fourteen  yean,  the  premises  in  question  to  Thomas  Day^  for  fourteen 
1818,  of  pre-  years  from  the  25th  of  March  1818,  at  the  rent  of  80/- 
wuinpurSLcd  *  y^^-  Gosling  purchased  of  Day  the  lease,  good-will, 
by  the  c^.  ^^^  fixtures  in  February  1823,  when  the  lease  was  duly 
lease  contained   assiinied  to  him;  Day  informinfir  him  that  he  roiirht  rely 

covenant;  to  °  ^         J  o  -ft  / 

yfeld  up  the       on  a  renewal  of  the  lease  if  he  conducted  himself  well, 

premises,  vmh 

aUfUcturetand    as  Mr.  Wise  never   turned  out  a  respectable   tenanL 

tmirrovcfnents^        y-^»«  t  'iii*  i 

at  the  end  of      Gosling  made  considerabJe  improvements  on  the  pre- 

the  term,  and  •  i_i_  "IxIl*  r  c     ,• 

not  to  underlet  n™ises,  where  he  caiTied  on  the  business  of  a  confectioner 

oLfeowTTut  ^°^  pastry-cook:  and  it  was  stated  in  his  affidavit,  that 

this  la"*'^  while  these  were  going  on,  Gardiner^  Mr.  IVisel^s  agent, 

been  intro-  told  him  in  conversation,  that  he  might  make  himself 

duccd  in  con-  " 

temptation  of 
any  advantage 

to  be  taken  of  it  by  the  landlord  with  reference  to  the  present  act.  The  company  suffered 
the  lease  to  expire,  and  then  turned  out  the  tenant :  Held,  that  he  was  entitled  to  have 
compensation  assessed  for  the  lo&s.  if  any,  sustained  by  him  in  respect  of  good-will,  or  the 
chance  of  a  beneficial  renewal  of  liis  lease;  but  not  for  fixtures  set  up  or  purchased,  or  for 
improvements  made  by  him,  inasmuch  as  he  had  no  le^al  interest  in  them. 

Held,  nevertheless,  that  these  might  be  considered  i)y  the  jury  in  estimating  the  chance 
of  a  beneficial  renewaL 

easy 
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easy  as  to  a  renewal  of  his  lease,  as  Mr.  Wise  never  turned       1 8S3. 
away  a  good  tenant.   In  April  1830,  the  company  made  ~ 

The  Kiwo 

an  enquiry  of  Gosling  as  to  the  terms  on  which  he        agaitui 

Tbe 

would  part  with  the  property;  and  a  correspondence   HuwovKroED 
followed,  which  continued  after  the  passing  of  the  Hun'      Company. 
gerford  Market  Act,  but  led  to  no  result*     The  lease      gouaw. 
expired  at   Lady'day  1832,    ^nd  the    company  then 
brought  an  ejectment  against  Goslings  and  turned  him 
out  of  possession.    He  further  deposed,  that  In  1830,  he 
could,  as  he  believed,  have  sold  his  lease  and  good-will 
for  several  hundred  pounds  if  the  act  had  not  passed ; 
whereas,  after  its  passing,  they  were  of  little  or  no 
value.     He  also  stated  that  the  custom  on  the  estate, 
as  he  was  informed  and   believed,   had  been  not  to 
dismiss  tenants  who  conducted  themselves  well ;  men- 
tioning an  instance,  among  others,  in  which  an  indivi- 
dual and  his  ancestors  had  been  tenants  on  the  estate  (in 
Hungerford  Street)  for  upwards  of  two  hundred  years. 

In  answer  it  was  sworn,  that  the  premises  in  question 
were  part  of  the  estates  purchased  by  the  company  of 
Mr.  Wise  pursuant  to  agreement  entered  into  with  him 
before,  and  completed  after,  the  passing  of  the  act,  sub- 
ject to  certain  outstanding  leases,  (mentioned  in  sect.  2. 
of  the  act)  of  which  that  in  question  was  one.  That  the 
tenant,  in  and  by  that  lease,  covenanted  to  repair,  &c., 
and  at  the  end  of  his  term  to  yield  up  the  premises  in 
good  repair,  ipith  aUJixtures  and  improvements;  and  not 
to  letf  sety  underlet  or  assign^  without  the  landlord's  con^ 
sent  in  writing ;  and  there  was  a  power  of  re-entry  in 
case  of  breach:  that  at  the  expiration  of  the  term  the 
company  had  demanded  possession,  which  being  refused, 
they  brought  ejectment  and  obtained  judgment;  but 
Gosling  still  refused  to  give  up  the  premises,  alleging 

Q  q  3  that 
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against 
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Market 

Comp«Dy. 

£x  parte 

OotLINO. 


that  he  was  not  bound  to  quit  till  he  had  received  com- 
pensation for  his  good-will:  whereupon  the  company, 
after  some  delay,  obtained  a  writ  of  possession  and  ex- 
pelled him.  Gardiner^  Mr.  Wise^s  steward,  stated  that 
proposals  were  made  to  him  in  that  capacity  by  the 
company  for  the  purchase  of  the  estate  in  the  begin- 
ning of  1824,  and  the  negotiations  continued  till  1830; 
and  that  he  had  no  recollection  of  having  used  the  ex- 
pressions stated  by  Goslings  but  had  told  him,  that  Mr. 
Wise  would  be  disposed  to  sell  the  estate  to  the  com- 
pany If  they  could  raise  enough  money.  He  added, 
that  the  renewal  of  leases  on  the  estate  was  always  upon 
a  valuation,  and  with  reference  to  the  current  annual 
value. 


Sir  James  Scarlett  and  Follett  now  shewed  cause.      If 
the  operation  of  this  statute  is  to  give  the  compensation 
contended  for,  it  is  an  injustice  to  the  landlord,  who, 
when  about  to  sell  his  estate,  is, .  without  any  reason, 
deprived  of  part  of  the  saleable  value.     The  seventeenth 
section  provides  an  indemnity  for  the  tenant  where  a 
tenancy  for  years  or  from  year  to  year  is  determined  by 
the  act  of  the  company,  because  they  may  put  out  tbe 
party  at  three  months*  notice,  where  the  law  would  not 
otherwise  allow  it.    The  nineteenth  section  was  intended 
to  give  compensation  where  any  injury  arose  from  the  act 
of  the  company,  even  though  they  might  not  determine 
the  tenancy  at  three  months'  notice ;  but  this  compen- 
sation was  designed  only  for  a  particular  class  of  tenants ; 
for  the  act  says,  that  all  tenants  for  years,  from  year  to 
year,  or  at  will,  on  the  Hungerford  House  estate,  who 
shall  be  injured  in  respect  of  any  interest  for  good-will, 
&c.,  by  the  passing  of  the  act,  shall  have  such  compen- 
sation 
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sation  from  the  company,  by  stich  and  the  same  means  as  1833. 
are  provided  for  the  tenants  of  all  and  sinsidar  the  here- 

ditaments  cofitained  in  the  first  schedtde  to  the  act  (a).  agamu 

The 

Now,    those   are   certain    leaseholders   enumerated   by  Hungcbford 

name,  of  whom  the  party  at  present  applying  is  one,  Company, 

and  the  sale  and  purchase  of  whose  interests  is  provided  gmuko! 


for  by  the  first  section  of  the  act :  and  when  this  clause 
enacts,  that  the  persons  mentioned  in  it  shall  receive 
compensation  for  good- will  by  the  same  means  as  are 
provided  in  respect  of  the  persons  mentioned  in  the 
schedule,  it  distinguishes  these  last,  and  recognizes 
them  as  a  separate  class  from  the  tenants  who  are 
to  have  a  claim  in  respect  of  good-will.  It  cannot 
be  supposeil  that  the  legislature  meant  to  allow  such 
a  claim  in  persons  who  held  leases  for  fourteen  or 
twenty  years,  as  if  they  could  have  a  valuable  in- 
terest in  the  expectation  that  such  leases  would  be  re- 
newed on  the  same  terms.  The  evidence  in  this  case 
shews  that  in  fact  the  tenant  had  no  ground  for 
such  expectation.  If  Mr.  Wise  had  kept  the  estate,  and 
Gosling  had  sold  the  residue  of  his  term  to  a  private 
person,  could  he  have  obtained  a  price  for  good-will? 
Not  only  did  his  term  expire  at  a  stated  time,  when  it 

{a)  Section  19.  '<  And  be  it  further  enacted,  that  all  or  any  person  or 
persons,  tenant  or  tenants  for  years,  from  year  to  year,  or  at  will,  occu- 
pier or  occupiers  of  all  or  any  part  of  the  said  old  market,  market-house, 
messuages,  shops,  buildings,  wharfs,  and  other  hereditaments  forming 
the  said  estate  called  Hungctford  House  or  Hu7igerford  Inn,  or  therewith 
contracted  to  be  purchased  by  the  said  company,  who  shall  or  may  sustain 
or  be  put  unto  any  loss,  damage,  or  injury,  in  respect  of  any  interest 
whatsoever,  for  good-will,  improvements,  tenant's  fixtures,  or  otherwise, 
which  they  now  enjoy,  by  reason  of  the  passing  of  this  act,  shall  and  may 
have  and  receive  all  and  every  such  benefit  and  advantage  by  way  of  com« 
pcnsation  from  the  said  company,  for  every  such  loss,  damage,  or  injury, 
by  such  and  the  same  means  as  are  herein  enacted  and  provided  for 
and  in  respect  of  the  person  or  persons,  tenant  or  tenants  of  all  and 
singular  the  hereditaments  in  the  first  schedule  to  this  act  contained.'* 

Q  q  4  was 
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the  improvements  and  tenant's  fixtures.  The  mention  of 
these  in  sect.  19.  must  refer  to  cases  where  the  tenant 
has  a  legal  interest  in  them.  Here  he  has  not,  for  he 
is  bound  to  yield  them  up  at  the  end  of  the  term.  The 
only  way  in  which  they  can  be  considered  as  affecting 
any  interest  mentioned  in  the  nineteenth  section  is,  that 
they  gave  the  tenant  a  better  chance  of  having  his  lease 
renewed  on  favourable  terms.]  The  interest  which  the 
party  had  in  the  fixtures  and  improvements  would  be 
for  the  consideration  of  a  jury,  who  could  look  into  the 
particulars  both  of  the  original  holding  and  of  the 
assignment  This  Court  has  not  sufficient  information 
to  enable  it  to  do  so.  And  a  mandamus  must  go,  at  all 
events ;  for  on  the  point  of  good-will  there  is  no  dis- 
tinction between  this  and  former  cases. 


Denman  C.  J.  The  rule  must  be  made  absolute, 
and  the  mandamus  will  be,  to  summon  a  jury  to  assess 
compensation  for  the  damage,  if  any,  sustained  by  this 
party  by  reason  of  the  act  having  passed,  in  respect  of 
good-will,  or  the  chance  of  a  beneficial  renewal  of  his 
lease.  Whatever  difficulties  arise  under  this  section  are 
difficulties  which  the  company  have  brought  upon  them- 
selves. They  have  procured  an  act  to  be  drawn  containing 
a  very  obscure  clause,  and  it  is  on  condition  of  carrying 
that  clause  into  effect  that  they  enjoy  the  powers  with 
which  they  are  invested  as  a  company.  1  do  not  see  how 
the  operation  of  the  nineteenth  section  is  to  be  carried 
beyond  that  of  the  seventeenth,  except  by  the  construc- 
tion which  was  adopted  in  Ex  parte  Farlam  and  Ex 
parte  StilL  The  interest  in  question  is  certainly  a  most 
imperfect  one,  but  the  clause  ought  to  receive  a  liberal 
construction. 

Little- 
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LiTTLEDALE  J.  The  seventeenth  section  is  not  ap- 
plicable to  this  case,  because  it  relates  to  persons  who 
are  called  upon  to  quit  possession  before  their  terms 
expire.  But  the  nineteenth  seems  to  have  been  framed 
in  contemplation  of  cases  where  the  term  and  interest 
have  expired ;  for  it  provides  that  all  or  any  "  tenant 
or  tenants  for  years,  from  year  to  year,  or  at  will,  occu- 
pier  or  occupiers  of  all  or  any  part,  &c.,  who  shall  or 
may  sustain  or  be  put  unto  any  loss,  damage,  or  injury 
in  respect  of  any  interest  whatsoever  for  good-will,  im- 
provements, tenant's  fixtures  or  otherwise,  which  they 
now  enjoy,  by  reason  of  the  passing  of  this  act,"  shall 
have  compensation,  &c.  This  section  would  have  been 
unnecessary  if  it  had  applied  merely  to  cases  where  the 
tenant  was  put  out  before  the  expiration  of  his  term : 
it  must  be  taken  to  extend  to  those  interests  in  good-will, 
and  the  chance  of  beneficial  renewal,  or  in  other  respects, 
which  the  parties,  notwithstanding  the  expiration  of  their 
terms,  would  still  have  had  if  the  act  had  not  passed. 


1833. 

The  Kino 
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Parke  J.  I  am  also  of  opinion,  that  this  case  does 
not  materially  differ  from  Ex  parte  Farkrjo^  but  that  it  is 
distinguished  from  Ex  parte  Wright  by  the  circum- 
stance 1  have  already  referred  to.  We  must  give  some 
meaning  to  the  nineteenth  section,  and  to  do  so,  we 
must  apply  it  to  cases  not  within  the  seventeenth.  The 
clause  must,  according  to  the  general  rule,  be  construed 
beneficially  to  the  parties  to  be  affected  by  it,  as  against 
those  who  obtain  the  act.  There  is  a  distinction,  how- 
ever, as  to  the  fixtures  and  improvements,  because  it 
appears  that  the  party  here  had  no  legal  interest  in 
these;  and,  I  think,  the  mention  of  them  in  the  act  only 
applies  to  cases  where  there  is  such  interest*  The  en- 
quiry, 
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1838.        quiry,  therefore,  will  be  as  to  the  compensation  in  res- 
pect  of  injury  sustained  "  for  good-will  or  otherwise ;" 

The  KiMQ 

againu  the  fixtures   and   improvements  will  not  be  a  subject 

Hdnobkpoed  of  assessment,  though  the  jury  may  consider  how  far 

Company,  they  added  to  the  chance  of  a  beneficial  renewal.    They 

Q^JJJJJ^  will  only  form  an  element  in  the  consideration  of  that 

chance. 

Rule  absolute. 


Tuesday,         The  APOTHECARIES*  Company  against  Collins. 

A  penon  «i-     T^EBT  for  penalties  incurred  under  55  G.  3.  c.  194. 

thorized  to  <1-^ 

practiM  as  a  s,  20.  (a),  by  practising  as  an  apothecary  in  England^ 

diploma  ^m  a  without  having  obtained  a  certificate   of  qualification 

sity,  isnot    '  ^^"^   ^^®   Court  of   Examiners   of   the  Apothecaries' 

rapiedftom  Company.     At  the  trial  before  Parke  J.,  at   the   last 

the^nalty  im-  gprfng  assizes  for  Dorsetshire^  a  verdict  was  taken  for 

55G.3.  c.  194.  the  plaintiiF,  subject  to  the  opinion  of  this  Court  upon 

$»  »Sj»  y  lOi 

practising  OS      the  question,  whether  or  not  the  defendant,  having  a 

an  apothecary 

In  England  or    diploma  from  a  Scotch  university,   authorising  him  to 

IVaUs,  without  .  i       .   .  i         i  j    /•  .1. 

the  certificate     practise  as  a  physician,  was  thereby  exempted  from  the 

required  by  that  ,  .         r  4.1.       i_  i 

act.  penalties  ot  the  above  clause.  , 

Barstaw  now  moved  to  enter  a  nonsuit.  By  the 
twenty-ninth  section  of  the  act  {b\  the  privileges  of  the 

English 

(a)  Which  enacts,  "  That  if  any  person  (except  such  as  are  then 
actually  practising  as  such)  shall,  after  the  said  1st  day  of  August  18 IS. 
act  or  practise  as  an  apothecary  in  any  part  of  England  or  ITaUs,  without 
having  obtained  such  certificate  as  aforesaid,  every  person  so  offending 
shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  20/." 

(6)  Section  29.  is  as  follows : — '*  Provided  always,  and  be  it  further 
enacted,  that  nothing  in  this  act  contained  shall  extend  or  be  conatrued 
to  extend  to  lessen,  prejudice,  or  defeat,  or  in  anywise  to  interfere  with 

ADJ 
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agqmit 

COLUMI. 


English  universities  and  of  the  College  of  Physicians  are        1888. 
saved,  and  this  extends  by  implication  to  a  physician        ~7 
having  a  diploma  from  a  university  in  Scotland.      A  Apothicarim* 

Company 

Scotch  physician,  since  the  union,  has  always  been  con- 
sidered as  entitled  to  the  privileges  of  an  English  one, 
though  there  is  no  express  provision  to  that  effect.  In 
,Smith  V.  Taylor  (a),  Sir  James  Mansfield^  after  referring 
to  the  statute  14  &  15  Hen.  8.  c.  5.  (which  confirms  the 
charter  of  the  College  of  Physicians,  and  enacts,  that  no 
person  shall  practise  physic  without  having  been  ex- 
amined by  the  college  and  obtained  testimonials  from 
them,  except  he  be  a  graduate  of  Oxford  or  Cambridge)^ 
adds,  ^^  Since  the  union  with  Scotland,  it  has  been  con- 
sidered, though  I  do  not  exactly  know  upon  what 
ground,  that  a  degree  conferred  by  a  Scotch  university 
is  of  the  same  effect  as  a  degree  conferred  by  the  univer- 
sities of  Oxford  or  Cambridge;  though,  in  looking 
through  the  articles  of  union  (b%  I  find  nothing  upon  the 
subject,  except  that  the  four  Scotch  universities  shall 
subsist  as  before  with  the  same  rights.  Had  the  matter 
been  attended  to  at  the  union,  some  express  provisions 
would  probably  have  been  made ;  but  although  no  such 


anj  of  the  rights,  authorities,  privileges,  and  immunities  heretofore  vested 
in  and  exerci;>ed  and  enjoyed  by  either  of  the  two  Universities  of  Oxford 
or  Cambridge,  the  Royal  College  of  Physicians,  the  Royal  College  of 
Surgeons,  or  the  said  Society  of  Apothecaries,  respectively,  other  than  and 
except  such  as  shall  or  may  have  been  altered,  varied,  or  amended  in  and 
by  this  act,  or  of  any  person  or  persons  practising  as  an  apothecary  pre- 
viously to  the  1st  day  of  Auguit  1815,  but  the  said  Universities,  Royal 
Colleges,  and  the  said  society,  and  all  such  persons  or  person  shall  have, 
use,  exercise,  and  enjoy  all  such  rights,  authorities,  privileges,  and  in^ 
munities,  save  and  except  as  aforesaid,  in  as  full,  ample  and  beneficial 
a  manner,  to  all  intents  and  purposes,  as  they  might  have  done  before  the 
passing  of  this  act,  and  in  case  the  same  had  never  been  passed.'* 

(a)    1  New  Jlqu  20 J.  (6)   5  ^nn.   c.  8. 

provision 
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1833.        provision  was  made,  it  has  been  generally  understood 

that,  in  consequence  of  the  clause  alluded  to,  a  diploma 

AroTHECARiKs'  granted  by  one  of  the  Scotch  universities  gives  the  same 

CoOOfMUHjT 

agamat  right  to  practise  physic  as  a  degree  at  one  of  the  Englidi 
universities,  and  dispenses  with  the  necessity  of  being 
examined  by  the  College  of  Physicians,  and  obtaining 
letters  testimonial  from  thence."  IDeuTnan  C.  J.  How 
can  you  get  over  the  express  words  of  the  statute  ?]  It 
is  certainly  difficult ;  but  if  the  statute  were  to  be  strictly 
construed,  a  person  in  the  situation  of  the  defendant 
(and  there  are  many  similarly  circumstanced)  must  leave 
off  acting  as  an  apothecary  in  this  country,  until  he  has 
served  an  apprenticeship  of  five  years,  according  to  the 
fifteenth  section  of  this  act 

Denman  C.  J.  It  is  clear  that  all  persons  are  affected 
by  the  twentieth  section,  except  those  who  are  speci- 
fically exempted.  Even  English  physicians  would  be 
included  within  it,  if  there  were  not  a  special  exception 
in  their  favour  in  the  twenty-ninth  section.  If  there  are 
many  persons  interested  in  this  question,  that  very  cir- 
cumstance is  a  reason  for  not  granting  a  rule  to  shew 
cause  if  we  think  the  point  perfectly  clear. 

LiTTLEDALE  J.  The  act,  which  begins  by  reciting 
the  charter  of  the  Apothecaries'  Company,  proceeds,  in 
sect  14.,  to  prohibit  any  person  from  practising  as  an 
apothecary  except  upon  the  conditions  there  imposed; 
and  these  are  extended  in  general  terms  to  all  persons 
except  those  already  in  practice  as  apothecaries.  The 
words  would  include  all  persons  who  have  taken  medical 
degrees,  were  it  not  for  the  twenty-ninth  section,  which 
saves  the  rights  of  "  the  two  universities  of  Oxford  and 

Cambridge^' 
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Cambridge^^*  and  of  the  other  bodies  there  named.    But        1838. 
the  act,  by  expressly  exempting  the  two  English  uni-        ~7 
yersities,  does  not  exempt  those  of  Scotland  also.     The  AroTHBCAum' 

CompaDy 

Statute  applies  to  England  and  Wales  only :  Scotland  is        agamu 
not  in  contemplation. 

Parke  J.     The  words  of  the  act  are  too  plain  to  be 
got  over.    Section  14.  contains  a  general  prohibition,  to 
which  certain  exceptions  are  made  by  sect  29.,  bat 
that  contains  no  exemption  in  favour  of  Scotland  or 
Ireland:  all   the  provisions  on   the  subject  apply  to 
England  and  Wales.     The  duty  of  an  apothecary,  as 
defined  by  sect.  5.,  is,  ^^  to  prepare  with  exactness,  and 
to  dispense,  such  medicines  as  may  be  directed  for  the 
sick   by  any  physician   lawfully  licensed   to    practise 
physic  by  the  president  and  commonalty  of  the  Faculty 
of  Physic  in  Ijmdon  or  by  either  of  the  two  universities 
of  Oxford  or  Cambridge!^     A  Scotch  physician  is  cer- 
tainly not  enabled  by  the  act  to  perform  this  duty. 

Rule  refused. 
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18S8. 


Tundmy,  DoE  dcm.  WiLKs  and  Others  against 

W.  B.  Ramsden,  Clerk. 

^k^J'it.t.  rrJECTMENT  to  recover  the  rectory  of  Great 
hl^^  ^'  ^^  Stambridgef  in  the  county  of  Essex.     At  the  trial 

pealed,  and        before  Lord  Lyndhurst  C.  B.,  at  the  Spring  assizes  for 

before  its  ^ 

revival  by  Essexy  I88S9   the   following  appeared  to  be  the  facts 

demised  hit     '  of  the   casc :  —  On   the    18th  of  Febnmryj  18 IS,  the 

trustee  for  defendant,  the  rector  of  Great  Stambridgey  granted  by 

jM^to'sKura  indenture  to  Elizabeth  Fisher^  an  annuity  of  260/.  per 

Aa«p"the  pass-  ^n^um  for  her  life,  and  by  the  same  indenture  demised 

^sf  K^  ^'  to  Robert  Withy  the  rectory  and  glebe  lands  and  tithes 

Cm  99*f  Dy  QeeQ 

recitiug  the        thereof,  &C.  habendum  for  ninety-nine  years,  upon  trust 

grant  of  the 

former  an-         for  better  securing  the  payment  of  the  annuity.     By  an- 

nuityy  and 

that  ^.  had  Other  indenture,  dated  the  6th  of  September  1816,  the 

chase  of  (he  '  defendant  granted  to  Thomas  Henry  Shepherd^  during  his 

nuity  of*574"y  h'^J  ^^  annuity  of  93/.,  which  was  also  secured  by  a  de- 

44^  and  "™'^®  ^^  ^^^  rectory  to  a  trustee,  for  ninety-nine  years, 

out  of  that  jn  2820,  and  in  1823,  he  granted  two  other  annuities, 

sum  to  pay  off  »  o  -^ 

the  former         the  first  charged  on  his   vicarage  of  Little  Wakering 

annuity,  and 

that  that  an.       and  the  second  charged  on  the  rectory  of  Great  Stam^ 

nuity  and  the 

term  created       bridge  and  vicarage  of  Wakering;   and  demised  those 

to  secure  the  v         /•  /•  t*  n         \ 

same,  should  ^^^  benefices  for  terms  of  years  to  trustees,  for  the 
a  trustee  for'^  purpose  of  securing  those  annuities.  By  indenture 
ltite^"*mJd*  ^^  ^^^  ^^^^  ^^  January  1825,    reciting   the  grants  of 

the  said  annuity  annuities  above  mentioned,  and  that  the  defendant  had 
of  574/., 

chargeable  on 

his  rectory;  and  the  trustee  of  the  term  created  to  secure  the  annuity  of  1813,  assigned  it 

to  a  trustee  for  the  benefit  of  A,  : 

Held,  that  inasmuch  as  the  term  was  created  after  the  pacing  of  the  43  G*  3.  c.  84. 
which  repealed  the  15  Eliz»  c.  20.  the  assignment  of  it,  though  for  the  purpose  of  securing 
the  payment  of  an  annuity  charged  on  the  benefice  after  the  passing  of  57  G.  3,  c  99. 
was  valid. 

//9nc.  2 J/,  agreed 
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agreed  to  pay  off  and  repurchase  those  annuitiesy  and  18S3. 

that  Peter  Moore^  the  chairman  of  the-^ri/iisA  Annuity  

Company,  had  on  behalf  of  the  company  agreed  with  Wilu 

the  defendant  for  the  purchase  of  an  annuity  of  574/.  Hl^Simrt 
for  a  term  of  ninety  years,  if  the  defendant  should  so 
long  live,  for  the  price  of  4400/.,  and  that  it  had  been 

• 

agreed  that  Moore  should  out  of  that  sum  pay  off  the 
several  annuities  before  granted,  and  that  the  annuidesy 
and  the  terms  created  to  secure  the  same  respectively, 
should  be  assigned  to  a  trustee  for  the  benefit  of  the 
company,  the  defendant  granted  an  antiuity  of  574/i, 
payable  quarterly  on  certain  specified  days,  and  charged 
on  his  rectory  and  vicarage,  to  Moore ;  and  there  was 
a  power  of  distress  in  case  it  should  be  in  arrear  for 
twenty-one  days,  and  a  power  to  enter  and  take  the 
rents,  tithes,  and  profits,  if  it  should  be  in  arrear  for 
twenty-eight  days.  The  indenture  also  contained  an 
assignment  of  the  four  annuities  by  the  annuitants;  of 
the  two  terms  created  in  1813  and  1816,  by  R.  Withy 
anc  J.  H.  Shepherd;  and  of  the  two  other  terms  created 
in  1820  and  1823,  by  the  trustees  of  those  terms,  re- 
spectively, to  WilkSf  as  a  trustee,  for  the  benefit  of  the 
company.  In  1826  the  annuity  became  in  arrear,  and 
a  sequestration  issued.  It  was  contended  for  the  de- 
fendant that  the  deed  of  1825  created  a  new  charge  on 
the  defendant's  living,  and  the  assignment  of  the  former 
terms  to  a  trustee  for  the  purpose  of  securing  the  pay- 
ment of  an  annuity  so  created  since  the  statute  57  6.  3. 
c.  99.,  was  void.  Lord  Lyndhurst  was  of  opinion,  that 
the  assignment  to  Wilks  of  the  terms  created  in  1813 
and  1816,  vested  the  legal  estate  in  him,  and  therefore 
that  the  lessor  of  the  plaintiff  was  entitled  to  recover; 
Vol.  IV.  R  r  and 
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1838.        and  he  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff,  but  reserved  liberty  to  the  defendant  to  move  to 

Dos  dcin. 

Wiut        enter  a  ngpsuit. 


agnmai 
ILaiudsk. 


Comyn  now  moved  accordingly.  The  assignment  of 
the  terms  granted  in  1813  and  1816,  to  JVilkSf  did  not 
vest  the  legal  estate  in  him,  because  the  object  of  it  was 
to  secure,  not  the  original  annuities,  but  the  annuity 
first  granted  by  the  deed  of  1825.  It  operated,  there- 
fore, as  a  new  charge  on  an  ecclesiastical  benefice,  and 
consequently  is  void.  The  terms  created  to  secure  the 
annuities  granted  in  1813  and  1816,  have  been  satisfied 
by  the  payment  of  those  annuities.  [^Parke  J.  The  two 
terms  created  in  1813  and  1816  for  the  purpose  of 
securing  the  annuity,  and  charged  on  the  benefice,  were 
valid  in  point  of  law,  because  the  charge  created  by 
them  was  made  after  the  passing  of  43  G.  3.  c.  84.,  and 
before  the  passing  of  57  G.  3.  c.  99.  The  assignment  of 
those  terms  for  the  purpose  of  securing  the  annuity 
granted  in  1825,  operated  pro  tanto  as  a  continuance 
of  the  original  charge,  and  vested  the  legal  estate  in  the 
lessor  of  the  plaintiffs.  This  case  is  precisely  the  same 
as  Doe  v.  Gully  {a)J] 

Per  Curiam.     There  must  be  no  rule. 

Rule  refused. 

(a)  9  J?.  {•  C.  S44. 
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1833. 


Bauon  ajn^ainst  Husband.  3w«toy, 

Jlpril  ]6th. 


■o 


A  SSUMPSIT  for  money  had  and  received,  &c.    Plea,  The  tolidtor  tojj^^i 

general  issue.     At  the  trial  before  Parke  J.,  at  the  ofabanknipt,*^'^'^^*^ 

last  assizes  for  the  county  of  Devonj  it  appeared  that,  in  Uem^a Bumor^^^* 

1817,  the  plaintiff  sued  out  a  commission  of  bankrupt  Mp?r5inpi!y. 

against  one  Birdwood.     The  plaintiff  was  both  petition-  ™*J]^'  ®^^ 

ing  creditor  and  solicitor.     His  costs,  previous  to  the  P«ttJjon»ng 

°  ^   ^  creditor  up  to 

choice  of  assignees,  being  194/.  165.  7rf.,  the  assignees  the  time  of  th« 

•   choice  of  as- 
paid  him,  at  different  times,  90/.  on  account,  leaving  a  tignees.    The 

Li  J  !•/•  »  ^T*ft  1  n  solicitor  offered< 

balance  due  to  nim  oi  104/.  165.  id.     After  a  lapse  of  to  pay  the 

r      ^  .1  ..  .  •^j.i       money,  on  con- 

iourteen  years,  the  survivmg  assignees  appomted  the  dition  that  the 
defendant  their  solicitor;  and,  on  the  17th  of  June  1831,  undmo!fsub- 
an  audit  having  been  appointed,  they  were  proceeding  *^°*K***!f^* 
to   pass  their  accounts,  takinir  credit  for   the   balance  the  petitioning 

'  ....  cied'tor  would 

due  to  the  plaintiff.     The  commissioners  required  an  nota«ient: 

.  /.        ,  1     r  ,  ,1    Held,  Uiat  the 

order  to  be  given  for  the  payment  before  they  would  latter  could  not 
complete  the  audit;  whereupon  the  defendant  received  a  had  and  r«. 
cheque  from  the  assignees  for  104/.  165.  7d.j  for  the  pur-  „p^,n  ^^^ 
pose  of  settling  the  plaintiff's  account,  and  undertook  Jhou^gb  a^'the 
to  do  so.     He  thereupon  immediately  saw  the  plaintiff,  **^^*?^f^ 
and  offered  to  pay  him  the  money,  provided  he  would  «uthoriMd  the 

*    "^  ''  ^  lolicitor  to  pay 

give  a  receipt  with  an  agreement  that  the  costs  should  over  part  of  the 

money  in  dis- 

be  subject  to  further  taxation.    This  the  plamtiff  refused  charge  of  com- 

.  _  ,     ,  «•  I  /•    1       miaaionert' feet. 

to  do.  It  appeared  that  some  tees,  due  to  one  ot  the 
commissioners,  were  included  in  the  104/.  165.  7d.;  and 
that  subsequently  to  the  above  interview,  the  defendant 
paid  them  to  the  commissioner,  under  the  authority  of 
an  order  from  the  plaintiff.  There  was  no  proof  that 
the  commissioners  had  ascertained  the  amount  of  costs, 
according  to  5  G.  2.  c.  30.  5.  25.,  and  6  G.  4.  r.  16.  s.  14. 

R  r  2  The      t 
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18S3.        The  learned  Judge,  being  of  opinion  that  this  was  neces- 
sary, nonsuited  the  plaintiff. 


Baron 

agaUitt 

Husband. 


Coleridge  Serjt.  now  moved  to  set  aside  the  nonsuit. 
The  5  G.  2.  c.  SO.  (which  was  the  bankrupt  act  in  force 
in  1817),  by  5.25.,  requires  the  petitioning  creditor  to 
prosecute  the  commission  at  his  own  costs  until  assignees 
shall  be  chosen ;  and  the  commissioners,  at  the  meeting 
appointed  for  the  choice  of  assignees,  are  to  ascertain 
such  costs,  and,  by  writing  under  their  hands,  to  order 
the  assignees  to  repay  the  petitioning  creditor  his  costs 
out  of  the  first  money  or  effects  that  shall  be  collected 
by  them  under  the  commission.  And  even  assuming  that 
the  omission  to^have  the  amount  of  costs  ascertained  by 
the  commissioners  according  to  the  present  act,  might 
be  an  answer  to  an  action  brought  by  the  solicitor 
against  the  petitioning  creditor,  it  is  not  an  answer  to 
this  action,  which  is  brought  by  the  plaintiff  for  money 
received  for  his  use  by  the  defendant.     [^Parke  J.     I 

* 

doubt  whether  money  had  and  received  be  maintafn- 
able  here,  because  there  is  no  privity  between  the 
plaintiff  and  defendant.  The  proof  is,  that  the  de* 
fendant  offered  to  pay  the  plaintiff  the  amount  of 
the  check,  on  a  condition  which  the  latter  refused  to 
comply  with.  It  does  not  appear  that  there  was  any 
previous  agreement  between  them,  that  the  defendant 
should  receive  the  money  from  the  assignees  for  the 
plaintiff's  use.  If  I  give  a  sum  of  money  to  my  ser- 
vant to  pay  a  tradesman,  the  latter  cannot  maintain  an 
action  for  money  had  and  received  against  the  servant.3 
Here  it  must  be  taken  that  the  defendant  received  the 
money  with  the  sanction  of  the  commissioners;  he 
received  it  expressly  for  the  use  of  the  plaintiff;  the 
audit  could  not  have  proceeded,  except  on  the  footing  of 

the 


HuiBAMBb 


IN  THE  Third  Year  of  WILLIAM  IV.  613 

the  plaintiff's  bill  having  been  paid  by  the  assignees^  by        1833. 
the  payment  made  to  the  defendant     The  subsequent        "~"~ 

Bakov 

disposition  of  a  part  of  this  money,  pursuant  to  the  agamu 
directions  of  the  plaintiff,  shews  that  the  defendant  was 
continuing  to  hold  it  as  the  plaintiff's  money ;  and  hav- 
ing received  it  for  the  plaintiff,  and  held  it  for  him,  it  is 
not  open  to  him  now  to  repudiate  the  character  of  agent 
to  the  plaintiff,  or  to  deny  the  privity  between  them. 

Cur.  adv.  vuU. 

Denman  C.  J.  in  the  course  of  the  term  delivered  the 
judgment  of  the  Court. 

In  this  case  a  motion  was  made  by  my  brother  Ccle" 
ridge  for  a  rule  nisi  to  set  aside  a  nonsuit  in  a  cause 
tried  before  my  brother  Parke,  at  Exeter,  It  was  an 
action  for  money  had  and  received,  brought  by  the 
petitioning  creditor  against  the  solicitor  to  the  assignees, 
who  appeared  to  have  received  a  check  from  them  for 
the  amount  of  the  plaintiff's  bill  up  to  the  choice  of 
assignees,  but  who  had  declined  to  pay  the  plaintiff's 
demand.  It  may  be  taken  that  the  defendant  had  re- 
ceived cash  for  the  cheque.  The  nonsuit  proceeded  on 
the  ground  that  the  plaintiff  had  no  right  to  sue  for  the 
amount,  until  his  bill  had  been  taxed  under  6  G.  4. 
c.  16.  5. 1 4. ;  and  it  was  contended  that  the  learned 
Judge  was  wrong  in  this  respect,  and  that  taxation  of 
the  bill  was  not  requisite  if  the  assignees  chose  to  waive 
it  It  is  not  necessary  for  us  to  pronounce  any  opinion 
upon  this  question ;  because  admitting  that  the  bill  need 
not  have  been  taxed,  we  are  of  opinion  tliat  this  action 
will  not  lie,  for  want  of  privity  between  the  plaintiff  and 
defendant. 

The  defendant  received  the  money  as  the  agent  of 

R  r  3  the 
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18SS. 


Baron 

agama 

HuiBAMD. 


the  assignees  and  not  of  the  plaintiff;  he  held  it  subject 
to  their  control  and  directions,  and  would  continue  to  be 
accountable  to  them,  until  he  entered  into  some  binding 
engagement  with  the  plaintiff  to  hold  it  for  his  use* 
As  soon  as  that  engagement  was  entered  into,  and  not 
until  then,  he  would  hold  the  money  for  the  plaintiff's 
use.  This  is  the  doctrine  laid  down  in  Williams  v. 
Everett  (a),  Wharton  v.  Walker  (i),  Scoit  v.  Porcher  (c), 
Wedlake  v.  Hurley  {d\  and  has  been  acted  upon  in 
many  other  cases. 

In  this  case  there  has  been  no  such  engagement 
The  defendant  never  promised  to  pay  the  plaintiff,  ex- 
cept upon  a  condition  to  which  he  would  not  assent, 
namely,  that  his  bill  should  undergo  a  subsequent 
taxation ;  and  his  part  payment,  by  the  direction  of  the 
plaintiff,  of  the  commissioner's  fees,  cannot  operate  except 
as  part  payment.  For  these  reasons  we  are  of  opinion 
that  the  nonsuit  was  right ;  and,  therefore,  refuse  a  rule. 

Rule  refused. 


(a)  \4Ea$t,5B2. 
(c)  S  Mer,  652. 


(6)  4  3.^0.  163.     6  Dow.  ^  RyL  288. 
(d)  i  Cro.  j-  Jervis,  83. 


Jm4 


Wedneiday, 
Apnl  17tb. 

A  person  who 
knowingly  re- 
ceives from 
another  a 
chattel  which 
the  latter  has 
wrongfully 
•eiaed,  and 
aharwards,  on 
decDaod,  re- 
ftacatogiveit 
back  totfa« 
omMfy  does  not 
tfiereby  become 


Wilson  against  Barker  and  Mitchell. 

^FRESPASS  for  assaulting  the  plaintiff,  and  taking  a 
gun  from  him.  At  the  trial  before  Alderson  J.,  at 
the  last  Spring  assizes  at  Yorky  the  following  facts  were 
proved :  — The  plaintiff  was  shooting  on  Meltham  Moors 
in  the  West  Riding  of  Yorkshirey  when  the  defendant, 
Mitchelly  seized  him  and  took  away  his  gun.     The  taking 


a  joint  trespaaser,  unleii  the  chattel  was  seiied  for  his  use. 


U.w^  v**.  t  U  6/J. 


was 
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was  wrongful.  Mitchell  was  the  servant  of  a  Mr.  Peace^  1838. 
to  whom  the  game  on  these  moors  was  given  by  certain  """" 
parties,  entitled  as  holders  of  allotments  under  an  in-  jgainu 
closure  act.  The  other  defendant*  Barker^  was  em- 
ployed by  Mr.  Peace  in  protecting  the  game.  Mitchell 
took  the  gun  to  Barker^  who,  on  being  subsequently 
asked  for  it  by  the  plaintiff,  refused  to  give  it  up.  An 
endeavour  was  made,  but  without  success,  to  shew  that 
Barker  admitted  having  authorized  Mitchell  to  seize  it. 
AMerson  J.  was  of  opinion,  that  this  evidence  did  not 
support  an  action  of  trespass  against  Barker^  and  that, 
to  reach  both  parties,  the  form  of  action  should  have 
oeen  trover.  A  verdict  was  therefore  taken,  under  the 
learned  Judge's  direction,  (or  Barter^  and  against  Aff/c:^^// 
with  40^.  damages. 

Alexander  now  moved  for  a  rule  to  shew  cause  why 
a  new  trial  should  not  be  had,  on  the  ground  of  mis- 
direction. Assuming  that  Mitchell  did  not  act  as  Bar^ 
leer's  servant  in  seizing  the  gun,  yet  Barker  ratified 
the  act  by  his  subsequent  conduct,  and  thereby  made 
himself  liable  as  a  trespasser.  In  BadJcin  v.  Powell  {a\ 
Lord  Mansfield  says,  that  a  pound-keeper  is  not  liable 
in  trespass  for  merely  taking  in  cattle  brought  to  the 
pound  by  other  persons,  who  act  at  their  own  peril  if 
the  taking  has  been  wrongful :  but  ^^  if  he  goes  one  jot 
beyond  his  duty  and  assents  to  the  trespass,  that  may  be 
a  different  case."  In  Aaron  v.  Alexander  {b)^  where  a 
wrong  person  was  apprehended  under  a  warrant  and 
carried  to  the  watch-house,  the  watch-house  keeper,  who 
received  and  detained  him,  was  held  liable  in  trespass, 
though  he  had  had  no  means  of  ascertaining  the  identity 

(a)  Cowp.  478.  (6)  5  Camp,  35. 

Rr  4  of 
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1S5S.       of  the  party.    [^Littledale  J.    There  the  detention  was  a 
— ■"*       fresh  trespass.]    In  Hidl  v.  Picker^U  and  Others  (a\  the 

WiLtoir  . 

mgabui  defendants  (in  trespass)  were  creditors  who  had  seized 
the  goods  of  an  uncertificated  bankrupt  for  debts  incurred 
after  the  bankruptcy ;  but  it  f^peared  that  the  assignees 
had  afterwards  surrendered  to  the  defendants  all  their  in- 
terest in  these  goods  under  the  commission,  and  this  was 
held  to  be  a  ratification  of  the  seizure  as  made  to  the  use 
of  the  assignees.  ^Parke  J.  Lord  Coke^  in  4  Inst.  SI  7.9 
states,  as  a  difference  between  the  forest  law  and  the  com- 
mon law,  that,  by  the  former,  whosoever  receives  within 
the  forest  any  malefactor  in  hunting  or  killing  the  king^s 
deer,  knowing  him  to  be  such  malefactor,  or  any  flesh 
of  the  king^s  venison,  l^nowing  it  to  be  the  king^s,  is  a 
principal  trespasser;  whereas  by  the  common  law,  ^  he 
that  receiveth  a  trespasser  and  agreeth  to  a  trespass 
after  it  be  done  is  no  trespasser,  unless  the  trespass  was 
done  to  his  use,  or  for  his  benefit,  and  then  his  agree^ 
ment  subsequent  amounteth  to  a  commandment,  for  in 
that  case  omnis  ratihabitio  retrotrahitur  et  mandato 
aquiparatur :  but,  by  the  law  of  the  forest,  such  a 
receiver  is  a  principal  trespasser,  though  the  trespass  was 
not  done  to  his  use."  Unless  you  could  prove  here  that 
the  seizure  of  the  gun  was  to  Barker^s  use,  he  cannot  be 
made  liable  in  trespass.] 

Per  Curiam  {b).    The  direction  was  right;  there  must 
be  no  rule. 

Rule  reftised. 

(•)  IB.4^  B.  S88. 

(6)   LUlledaie,  Parke,  and  PtUteson  Js.     Denman  C.  J.  had  left  the 
Cottrt. 
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Doe  dem«  Cawthorn  against  Mee.  irednaday, 

°  ^prU  nth. 

AT  the  trial  of  this  cause  before  Bosanquet  J.  at  the  The 48  c. 7.  ft^^t^t^i 
last  Northampton  assizes,  the  plaintiff,  in  order  to  which  requiras  ' 
prove  a  surrender  of  a  copyhold  tenement,  made  out  of  Jtnder  of  <^- 
court,  and  the  subsequent  presentment  of  such  sur-  ^1<1;^<^ 
render,  according  to  the  custom  of  the  manor,  and  the  °^«  *^  if 

coiuH^  or  a 

admittance  of  the  new  tenant,  produced  copies  of  the  memonuidum 

thereof,  shaU 

entries  of  these  proceedings  on  the  court  rolls,  examined  be  sumped ; 
and  stamped.     Miller^  for  the  defendant,  objected  that  which  enicu, 
such  copies,  assuming  that  they  would  have  been  evi-  ^iTend***&**^ 
dence  if  the  surrender  had  been  made  in  court,  were  not  "*  ^^*^{*  ^* 

steward  shall 

SO  where  the  surrender  was  out  of  court.     Bosanquet  J.  m«|^e,  and 

deliver  to  the 

received  the  evidence,  and  the  plaintiff  had  a  verdict.       tenant,  a 

stamped  copy 
of  the  court 

Miller^  by  leave  reserved,   now  moved  to  enter  a  wenwre^Z 
nonsuit  on  account  of  the  reception  of  the  above  evi-  HU^^Io"*** 
dence,  to  which  he  renewed  his  former  objection.     The  ▼«n^*J>«role» 

'  •'or  endence ; 

original  surrender  at  least  should  have  been  produced  *^>  therefore, 

°  a  surrender 

at  the  trial.     In  2  JVatkins  on  Copyholds^  4th  ed.  p.  38,  «nd  admitunce 

out  of  court, 

note  1  (by  the  editor),  it  is  stated  that  *^  copies  of  court  (presented  and 
roll  are  but  secondary  evidence  of  the  copyholder's  title,'*  wards)  may  be 
and  that  ^^  in  gectment  the  rolls  themselves  must  be  f^io^^py 
produced."    lUttledale  J.     There  would  be  great  in-  ^^u^lXut 
convenience  in  requiring  the  production  of  the  original  p^^°*  ^^ 
rolls.   Patteson  J.  Is  there  any  authority  for  such  a  pro-  wnder,  &c  or 

memorandom 

position?  The  contrary  is  stated  in  BuUer^s  Nisi  Prius  (a).]  thereoT. 

The  stamp  act,  48  G.3.  c.  149.  {s.  32.)  requires  every  lord  ^  ^Wr.  ^^.  M 

of  a  manor  taking  a  surrender  or  granting  admittance,  *  '^'^^  ^'^'  ^y^* 

(a)  S47  a.  7th  ed. 

out 
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]  8SS.        out  of  court,  to  cause  the  same  or  a  memorandum  thereof 
~        to  be  put  in  writing  on  stamped  paper,  &c ;  and  by 

Doe  deni* 

CAWTHoax  section  33.,  in  cases  of  surrender  and  admittance  in 
court,  the  steward  is  to  make  a  copy  of  the  court  roll  of 
such  surrender  and  admittance,  on  a  stamp,  and  deliver 
the  same  to  the  party  entitled,  under  a  penalty  of  SQL 
In  the  latter  case  the  act  requires  a  stamped  copy  of  the 
roll  to  be  given,  and  such  copy  may,  therefore,  be  evi- 
dence ;  but  in  the  case  of  a  surrender  out  of  court,  the 
original  only  need  be  stamped,  and  if  the  surrender 
could  be  proved  without  production  of  the  original,  a 
title  might  be  established  without  shewing  any  stamped 
document,  and  so  the  revenue  might  be  defrauded. 
Doe  lessee  of  Bennington  v.  Hall  {a)  was  cited  for  the 
defendant  at  the  trial,  but  that  only  shews  that  the 
original  entry  on  the  court  roll  is  evidence  notwithstand- 
ing the  statute. 

LiTTLEDALE  J.  I  think  the  statute  makes  no  dif- 
ference as  to  the  admissibility  of  this  evidence.  The 
object  of  the  clauses  which  have  been  cited  was,  to 
establish  a  mode  of  getting  at  the  payment  of  revenue 
in  the  case  of  transfers  of  copyhold,  since  it  was  not 
practicable  to  regulate  the  ad  valorem  duty  on  convey- 
ances of  this,  in  the  same  way  as  of  other  kinds  of 
property ;  tut  there  was  no  intention  to  vary  the  rules 
of  evidence.  There  is  no  doubt  that  copies  of  the  court 
rolls  are  admissible  in  all  cases. 

Parke  and  Patteson  Js.  concurred. 

Rule  refused. 

(a)  16JGatf,208. 


I 
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Bolton,   Administrator  of  Timothy  Bolton,  Thur$day, 
against  Dugdale,  Executrix  of  Abram  Dug- 
dale. 

A  SSUMPSIT  for  money  lent,  &c.    Pleas,  the  general  *'  Received  and  .^.^^  -  f 

issue,  and  statute  of  limitations.     At  the  trial  before  ji.  b,  sol, 
Alderson  J.  at  the  last  assizes  for  the  county  of  Yorky  the  mise  to  pay 

/■  11       .        .  •••:!.  I       ^>th  interest. 

loUowmg  mstrument  was  given  in  evidence  to  prove  the  ^x.  the  rate  of 
loan  of  the  money  by  the  intestate  to  the  testator.  fi^promiie  to 

"  Received  and  borrowed  of  Timothy  Bolton^  labourer,  P*^  '^*  ^ 
the  sum  of  30/.  which  I  do  hereby  promise  to  pay  with  nckdubtu  h. 

in  part  of  in* 

interest  at  the  rate  of  5  per  cent.     I  also  promise  to  pay  tereat,  and  the 

remahiing  slock 

the  demands  of  the  sick  club  at  Haworth  in  the  county  and  interest  to 
of  Yorkj  in  part  of  interest,  and  the  remaining  stock  and  demand  to  tbo 
interest  to  be  paid  on  demand  to  the  said  Timothy  Bolton^  witness  ny 
his  executors,  administrators,  or  assigns.     Witness  my  ^^^'.»  ^ 
hand  this  1 7th  day  of  September.  1 805.'  Abram  Dugdale.''      ™* "  »*>*  • 

•^  -»^  '  •  **  promissory 

The  instrument  bore  a  1/.  agreement  stamp,  and  on  ^^  ^ 

the  back  of  it  was  a  receipt  for  the  penalty  of  5/.,  and  "  ^****  /     • 

1/.  duty.  Boltoti  the  intestate  lived  at  Blackburn  in 
Lancashire^  and  was  a  member  of  a  sick  club  at  Haworthf 
near  which  place  Dugdale  the  testator  lived.  Dugdale 
liad  within  six  years  paid  money  to  the  club  on  Bolton's 
account.  For  the  defendant  it  was  contended  that  the 
instrument  was  a  promissory  note,  and,  therefore,  could 
not  be  received  in  evidence,  the  stamp  having  been 
affixed  after  it  was  made;  to  which  point  Green  v. 
Davies  (a)  was  cited.     The  learned  Judge  thought  the 

(a)  AB.  i  C.  235. 

writing 


620  CASES  IN  EASTER  TERM 

18SS.        writing  was  an  agreement;  and  he  directed  a  verdict  for 
the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit 


BoLTOir 
against 


Knaales  now  moved  accordingly.  No  specific  form  of 
words  is  necessary  to  constitute  a  promissory  note. 
Here,  if  the  document  had  ended  with  the  first  sentence, 
it  would  have  nearly  resembled  that  which  was  held  to 
be  a  promissory  note  in  Green  v.  Dames  (a).  Then  was 
its  character  altered  by  the  subsequent  promise  to  pay 
the  demands  of  the  sick  club  in  part  of  interest  ?  The 
mention  of  the  club  was  only  a  description  of  the  mode 
in  which  those  payments  were  to  be  made ;  as  if  at  the 
foot  of  a  common  promissory  note  there  had  been  a 
memorandum  that  the  interest  was  to  be  paid  into  a 
particular  bank.  [^Parke  J.  Could  Dugdale  have  been 
obliged  to  pay  the  interest  in  any  other  way  than  to  the 
sick  club  ?  And  it  was  uncertain  what  their  demands 
would  be.]  He  was  liable  to  pay  Bolton  on  demand, 
and  it  is  not  clear  that  that  demand  might  not  have  been 
made  before  any  thing  was  due  to  the  club.  The  pay- 
ments to  be  required  by  the  club  could  not  exceed 
five  per  cent,  on  the  principal. 

Denman  C.  J.  To  a  certain  extent  this  instrument 
resembled  a  promissory  note;  but  it  was,  in  fact,  an 
agreement  engrafted  on  a  note.  The  objection  cannot 
prevail. 

LriTLEDALE  J.  Concurred. 

Parke  J.  The  amount  of  the  sick  club  charges  was 
uncertain;  so,  therefore,  was  the  sum  to  be  paid  to 

(a)  AB.  iC.  235. 

DugdtaUi 
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Dtigdale;  the  instrument,  as  far  as  regarded  this  con-  183S. 

tingent  demand,  could  not  be  a  promissory  note;  and  

,  BOLTOW 

the  transaction  was  entire.  agqifui 


DUODALI. 


Patteson  J.  The  instrument  engages  for  the  pay- 
ment of  **  remaining  stock  and  interest"  at  a  time  not 
fixed.  It  is  something  like  the  undertaking  in  Leeds  v. 
Lancashire  (a),  which  was  held  not  to  be  a  promissory 
note. 

Rule  refused. 

(a)  2  Can^.  205. 


Mary  Ann  Williams  against  William        Thundtty, 

^  ^  AprU  ISth. 

Carwardine. 
A  SSUMPSIT  to  recover  20/.,  which  the  defendant  A.  by  public 

-^J^  adfertitemeDt 

promised  to  pay  to   any  person  who  should  give  stated,  Uut 

such  information  as  might  lead  to  a  discovery  of  the  giTeinform- 

murder  of  Walter  Carwardine.    Plea,  geiferal  issue.    At  jjouiriwd  to 

the  trial  before  Park  J.,  at  the  last  Spring  assizes  for  ^  ^^l^^ 

the  county  oi  Hereford^  the  following  appeared  to  be  the  ^*  "^^V*^  ®" 

facts  of  the  case :  — One  Walter  Carwardine^  the  brother  receive  a  re- 
ward of  201.: 
of  the  defendant,  was  seen  on  the  evening  of  the  24th  of  Held,  that  c.» 

who  gaTe  sudi 

March  1831,  at  a  public-house  at  Hereford^   and  was  information, 
not  heard  of  again  till  his  body  was  found  on  the  12th  reefer  the  201., 
of  April  in  the  river  Wj/e^  about  two  miles  from  the  city.  ^^  ^^n. 
An  inquest  was  held  on  the  body  on  the  13th  of  April  J^',^^ 
and  the  following  days  till  the  19th;  and  it  appearing  reward,  but  by 
that  the  plaintiff  was  at  a  house  with  the  deceased  on  j'l,,.^^  jP^y^i^,  /0^^, 
the  night  he  was  supposed  to  have  been  murdered,  she 
was  examined  before  the  magistrates,  but  did  not  then 

give 


Cakwaksini. 
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1888.        give  any  information  which  led  to  the  apprehension  of 
"  the  real  offender.     On  the  25th  of  Jpril  the  defendant 

WlLUAMS 

a^inst  caused  a  hand-bill  to  be  published,  stating  that  whoever 
would  give  such  information  as  should  lead  to  a  discovery 
of  the  murder  of  Walter  Carwardine  should,  on  con- 
viction, receive  a  reward  of  20/. ;  and  any  person  con- 
cerned therein,  or  privy  thereto,  (except  the  party  who 
actually  committed  the  offence)  should  be  entitled  to 
such  reward,  and  every  exertion  used  to  procure  a 
pardon ;  and  it  then  added,  that  information  was  to  be 
given,  and  application  for  the  above  reward  was  to  be 
made  to  Mr.  William  Carwardine^  Holmer^  near  Hereford, 
Two  persons  were  tried  for  the  murder  at  the  Summer 
assizes  1831,  but  acquitted.  Soon  after  this,  the  plain- 
tiff was  severely  beaten  and  bruised  by  one  Williams ; 
and  on  the  23d  of  August  1831,  believing  she  had  not 
long  to  live,  and  to  ease  her  conscience,  she  made  a  vo- 
luntary statement,  containing  information  which  led  to 
the  subsequent  conviction  of  Williams.  Upon  this  evi- 
dence it  was  contended,  that  as  the  plaintiff  was  not  in- 
duced by  the  reward  promised  by  the  defendant,  to  give 
evidence,  the  law  would  not  imply  a  contract  by  the 
defendant  to  pay  her  the  20/.  The  learned  Judge  was 
of  opinion,  that  the  plaintiff,  having  given  the  inform- 
ation which  led  to  the  conviction  of  the  murderer,  had 
performed  the  condition  on  which  the  20/.  was  to 
become  payable,  and  was  therefore  entitled  to  recover  it ; 
and  he  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff, but  desired  them  to  find  specially  whether  she 
was  induced  to  give  the  information  by  the  offer  of  the 
promised  reward.  The  jury  found  that  she  was  not 
induced  by  the  offer  of  the  reward,  but  by  other 
motives. 

Cwwood 
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CurtDOod  now  moved  for  a  new  trial.     There  was  no        1833. 
promise  to  pay  the  plaintiff  the  sum  of  20/.     That  pro-      Wiluams  * 
mise  could  only  be  enforced  in  favour  of  persons  who    ^  ogaimt 
should  have  been  induced  to  make  disclosures  by  the 
promise  of  reward.     Here  die  jury  have  found  that  the 
plaintiff  was  induced  by  other  motives  to  give  the  in- 
formation.    They  have,  therefore,  negatived  any  con- 
tract on  the  part  of  the  defendant  with  the  plaintiff. 

Denman  C.  J.  The  plaintiff,  by  having  given  in- 
formation which  led  to  the  conviction  of  the  murderer 
of  Walter  Carmardine^  has  brought  herself  within  the 
terms  of  the  advertisement,  and  therefore  is  entitled  to 
recover. 

LiTTLEDALE  J.  The  advertisement  amounts  to  a 
general  promise,  to  give  a  sum  of  money  to  any  person 
who  shall  give  information  which  might  lead  to  the 
discovery  of  the  offender.  The  plaintiff  gave  that  in- 
formation. 

Parke  J.  There  was  a  contract  with  any  person 
who  performed  the  condition  mentioned  in  the  advertise- 
ment. 

Patteson  J.  I  am  of  the  same  opinion.  We  can- 
not go  into  the  plaintiff's  motives. 

Rule  refused. 


M4 
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y/.^^ 


In  ■twiinpiU 
oo  a  bill  of 
czchangedimwB 
upon  "  P.  P., 

Ned.  JMff 
Jtoav/'aod 
acMpudby 
him,  anaver- 
meDt  that  Um 
bill,  whan  doa, 
wttpfctentad 
andihawn  to 
P.  P.  for  pay- 
ment, b  tup- 
ported  by  proof 
that  the  holder 
want  to  6. 
JBudge  RoWf 
toprcfant  it, 
hot  found  the 
houta  thtttup, 
and  no  one 
there.     And 
notice  may  be 
given  to  the 
drawers  on  the 
day  of  tuch 
disbononr,  aa 
in  the  case  of 
an  actual  re- 
fueel  to  pty. 


HiNE  against  Allelt  and  Another. 

A  SSUMPSIT  by  indonee  against  drawers  of  a  bill  of 
exchange,  dated  15th  May  18S0|  payable  to  tbem- 
selves,  at  three  months,  directed  to  '*  Mr.  Peter  Perry^ 
No.  6.  Budge  Baw^  WatUng  Street^  and  accepted  by  him. 
Averment,  that  on  the  18th  of  August,  1830,  the  said  bill 
was  presented  and  shewn  Co  the  said  Peter  Perry  for  pay- 
ment; and  be  then  and  there  had  notice  of  the  indorse- 
ment, &c.,  and  was  requested  to  pay,  bat  would  not,  of 
which  the  defendants  had  notice.  Plea,  the  general  issue. 
At  the  trial  before  Parke  J.  at  the  sittings  in  Mtddlesexj 
after  last  Hilary  term,  it  appeared  that  on  the  day  the 
bill  became  due,  it  was  taken  to  No.  6.  Budge  Bam,  to 
be  presented  on  behalf  of  the  plaintiff,  but  the  house  was 
shut  up,  and  no  further  presentment  could  be  made. 
On  the  same  day  the  bill  was  shewn  to  the  defendants^ 
and  notice  given  them  of  the  dishonour.  No  other 
notice  appeared  to  have  been  given  within  proper  time. 
It  was  objected,  upon  thb  evidence,  that  the  averment  in 
the  declaration,  that  the  bill  was  presented  and  shewn  to 
Perry,  was  not  made  out,  though  if  the  declaration  had 
said  *^  duly  presented"  only,  the  proof  might  have  been 
suflBcient.  Parte  J.  thought  there  was  a  presentment, 
and  that  the  rest  of  the  averment  might  be  rejected  as 
surplusage.  It  was  further  objected  that  the  only  notice 
proved  was  given  to  the  drawers  on  the  day  the  bill 
became  due :  whereas  the  whole  of  that  day  ought  to 
have  been  allowed  them  for  payment.  Parke  J.  over- 
ruled this  objection  also,  and  a  verdict  was  found  for 

the  plaintiff,  but  leave  given  to  enter  a  nonsuit. 

Erk 
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Erie  now  moved  accordingly,  and  re-stated  the  ob-        188S. 
jections.     ^Parke  J.     As  to  the  first,  Hardy  v.  Wood' 
roqffe  (a)  is  in  point]     At  all  events  the  notice  on  the        agahm 

I  Alult* 

18th  was  premature.  Burbridge y.  Manners  {b)  maybe 
cited  in  answer,  but  there  Lord  EUenborough  said,  '*  I 
think  the  note  was  dishonoured  as  soon  as  the  maker 
had  refiised  payment  on  the  day  when  it  became  due/' 
Here  the  holder  only  concluded  that  the  bill  would  not 
be  paid,  from  finding  no  one  at  the  house.  There  had 
been  no  refusal. 

Per  Curiam  {c).     It  is  the  same,  if  the  house  is  shut 
up  and  no  one  there.     Both  cases  are  in  point. 

Rule  refused. 

(a)  f  Aat4^.519.  (6)  SCamp.  193. 

(c)  Denman  C.  !•$  LUtledale,  Parke,  and  PcUteson  Ji. 


The  Apothecaries'  Company  against  Allen,    i^unday, 

DEBT  for  penalties  under  55  G.  S.  c.  194.  s.  20.,  for  A  perwn  who 
advises  |Nitienti»     ^ 

acting  and  practising  as  an  apothecary  in  England,  andcompouDdt 

and  sells  the 

to  wit,  at  Grantham^  by  then  and  there,  as  such  apothe-  medicines  re- 
cary,  attending  and  advising,  and  furnishing  and  supply-  himself,  but 
ing  medicines  to  and  for  the  use  of  R.  i?.,  without  having  cannot  make 
obtained  a  certificate  pursuant  to  the  act;  it  being  also  "^,^^0^^, 
averred,  that  defendant  was  not  practising  as  an  apothe-  "  n'alues'of** 
cary  on  or  before  the  1st  of  August  1815.     Plea,  the  55G.  a.  c.  194. 
general  issue.    At  the  trial  before  Denman  C.  J.,  at  the  tising  at  an 

apothecary 

Lincoln  Spring  assizes  18SS,  it  appeared  that  the  defend-,  without  a 
ant  had  not  been  in  regular  practice  as  an  apothecary  on    ^  j.  a  f^  n. 

or  before  the  1st  of  Atig.  1815,  and  had  not  a  certificate  .''*'*  /• 

Vol.  IV.  S  s  that 


Allbh. 
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1883.  that  be  kept  no  shop,  but  lived  in  lodgings;  tbat  be  did 
not  make  up  physicians'  prescriptions,  and  was  not  able 

Ills 

AroTHBCARiss*  to  do  so,  but  that  he  advised  patientsi  and  made  up  and 

ConpMiT 

apxmti  sold  to  them  the  medicines  which  he  himself  ordered. 
Dentnan  C.  J.  was  of  opinion,  that  a  person  compounding 
medicines,  and  selling  them  under  these  circumstances, 
did  act  as  an  apothecary  in  the  ordinary  sense  of 
the  term ,  and  that  it  made  no  difference  if  he  prescribed, 
as  well  as  prepared,  the  medicine.  The  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiSl 

Balgiy  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  It  is  not  a  practising  within  the  act,  where 
the  party  merely  prepares  and  dispenses  medicines 
recommended  by  himself,  and  does  not  make  up  phy- 
sicians' prescriptions.  In  Tlie  Apothecaries  Company  v. 
Warburton  (a)  it  was  held,  that  a  person  could  not  come 
within  the  protection  of  the  act,  as  having  practised 
before  the  1st  oi  August  1815,  if  he  was  then  incapable 
of  preparing  medicines  from  a  prescription.  If  a  person 
so  disqualified  could  not  practise  for  the  purpose  of 
acquiring  the  privileges  of  the  act,  neither  ought  he  to 
be  considered  as  practising  so  as  to  incur  its  penalties. 
It  was  not  the  design  of  the  legislature  to  guard  against 
such  cases  as  this;  they  might  be  left  to  the  common 
sense  of  mankind.  In  section  5.,  the  duty  of  an  apothe- 
cary is  stated  to  be  **  to  prepare  with  exactness,  and  to 
dispense,  such  medicines  as  may  be  directed  for  the 
sick  by  any  physician  lawfully  licensed,"  &c.  And  the 
penalty  imposed  by  that  clause  is  for  not  observing  the 
directions  to  be  given  by  such  prescription.     {^Parke  J. 

(a)  SB.  i  A,  40. 

According 


Patteson  J.  concurred. 


Rule  refused. 


(a)  3B.iJ.iO. 


Aluv. 
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« 

According  to  your  argument,  any  person,  however  igno-        18SS. 
rant,  might  safely  dispense  any  quantity  of  medicine.]       *"*■"" 

The 

Provided  he  did  not  practise  as  an  apothecary  within  the   Apothecakus' 
terms  of  the  act   In  the  extreme  case  suggested,  if  people        ogauut 
are  willing  to  trust  such  a  person,  they  are  not  within 
the  protection  which  the  legislature  intended  to  give. 

Denman  C/ J.  It  is  true  the  Court  held  in  7%^ 
jijpothecarie^  Company  \.  JVarburton  (a)  that  a  man  who 
before  August  1815  had  administered  medicines  without 
being  able  to  make  up  a  physician's  prescription,  had 
not  practised  so  as  to  be  within  the  protection  of  SS  G.  8. 
c.  194.  s.  20. ;  but  it  does  not  follow  that  a  person  so 
disqualified  is  free  from  the  penalty  there  imposed. 

LittledaleJ.  I  do  not  know  what  is  acting  or 
practising  as  an  apothecary  within  the  clause  in  question, 
if  this  is  not. 

Parke  J.  The  preamble  to  section  5.  does  not  profess 
to  recite  all  the  duties  of  an  apothecary,  but  only  those 
referred  to  by  the  penal  enactments  which  follow.  It 
is  not  to  be  inferred  from  the  decision  in  77ie  Apo^ 
ihecariei  Company  v.  Warburton  (a),  that  i^  a  person 
compounds  medicine  without  being  able  to  make  up  a 
physician's  prescription,  he  is  not  liable  to  penalties  for 
practising  as  an  apothecary. 


Ss  2 
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1835. 


Friday,  Xhc  KiNG  ogahisi  The  Inhabitants  of  Hendon. 

t'S   7/      A  pnish  mty      f  NDICTMENT  Stated  that  there  is  a  certain  common 

'  be  iodieted  for      A 

non-rcpair  of  a  public  bridge  Called  Decoy  ondgCj  situate  in  the 
itating'any  parish  of  Hendoii,  in  the  county  of  Middlesex^  in  the 
oriUlHlitT"ban  l^ing*s  common  highway  there,  for  all  his  Majesty's  sub- 
immemorial       jg^jg  ^  gQ^  return,  &c.  on  foot,  and  with  horses,  and 

carriages,  &c. ;  and  that  the  inhabitants  of  the  said 
parishjjrom  time  whereqfy  4fc.  have  repaired  and  amended^ 
and  been  used  and  accustomed,  &c.  and  of  right  ought 
to  have  repaired  and  amended,  and  still  of  right  ought, 
&c.  the  said  bridge  when  and  so  often  as  it  hath  been 
or  shall  be  necessary ;  and  that  the  said  bridge  on,  &c.y 
and  from  thence  hitherto  was  out  of  repair.  Plea,  not 
guilty.  At  the  sittings,  in  Middlesex  after  last  Hilary 
term  the  defendants  were  convicted,  and  now 


Talfourd  Serjt.  moved  in  arrest  of  judgment.  A 
parish  is  not  chargeable  of  common  right  with  the 
repair  of  a  bridge,  and  therefore  an  indictment  against 
them  for  non-repair  ought  to  shew  some  consideration 
for  such  duty  being  imposed  upon  them,  and  not  merely 
to  state  immemorial  usage.  In  the  Glusburne  Beck 
case  {Rex  v.  The  Inhabitants  of  the  West  Riding  {a))  j  it 
is  laid  down  that  **  the  inhabitants  of  the  county  are  of 
common  right  bound  to  repair  all  public  bridges,  be- 
cause they  are  for  the  benefit  of  the  county ;"  and  that 
**  if  a  man  builds  a  bridge,  and  it  becomes  useful  to  the 
county  in  general,  the  county  shall  repair  it"      It  is 

(a)  5  Burr.  2594. 

diflBcult 


Hmdok. 
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difficult  to  say  how  such  a  body  as  a  parish  could  on-       1883. 
ginally  incur  this  liability  (a) ;  it  could  not  be  ratione 

Tb€  Kino 

tenuras.  and  they  are  not  a  corporation  for  the  purpose       against 

The  Inhmbit- 

of  taking  tolls.  In  Rex  v.  Oswestri/  (b)  a  hundred  was  anu  of 
charged  in  the  form  here  used,  but  that  case  was  con- 
sidered chiefly  with  reference  to  another  objection :  and 
hundreds  and  ridings  are  integral  parts  of  a  county: 
parishes  are  not:  a  parish  is  often  in  two  coundes. 
[^Parke  J.  The  statute  22  Hen.  8.  c  5.,  for  the  repair 
of  bridges,  recites  in  sect.  2.  that,  ^'  in  many  parts  of 
this  realm  it  cannot  be  known  and  proved  what  hundred, 
riding,  wapentake,  city,  borough,  town,  or  parish^  nor 
what  person  certain  or  body  politick  ought  of  right  to 
make  such  bridges  decayed;"  and  enacts  by  sect*  S* 
that  in  such  cases,  the  bridges  shall  be  made  by  the  in- 
habitants of  the  shire  or  riding.  This  recognizes  a 
parish  as  a  district  which  might  be  liable  at  common 
law  to  repair  bridges.  And  it  would  be  very  difficult  to 
distinguish  this  case  from  that  of  a  township  charged 
with  the  repair  of  a  highway,  where  the  liability  is  con- 
stantly stated  as  established  by  prescription. 

Denman  C.  J.     There  is  no  ground  for  a  rule. 

Rule  refused  (c). 

(a)  See  Rex  ▼.  The  Justicet  of  Buckingham,  S  S,  ^  C,  S75. 

(6)  6  M.  i  S.  361. 

(c)  See  RevT,  Ecdetfield,  \  B.  ^  A.  348.,  Lord  Ellenbonmgh  there, 
referring  to  the  statute  of  bridges  and  to  Magna  Charta.'cap.  15.»  aayi: 
"  From  both  which  statutes  it  appears  that  towns,  or  districts  smaller  than 
a  county,  had  been  accustomed  in  some  cases  to  make  bridges ;  and  lo  in 
fact  they  continue  to  do  until  this  day.  And  upon  the  whole  it  aeemi 
manifest,  that  the  extent  of  the  territory  chargeable  in  this  case  is  to  be 
ascertained  by  usage  and  custom,  and  that  in  default  only  of  an  usage 
and  custom  to  charge  a  smaller  territory,  the  charge  shall  fall  upon  the 
larger,  that  is,  upon  the  county."  P.  359.  And  he  draws  an  analogy 
from  the  liability  of  a  parish  to  repair  a  bridge,  to  that  of  a  townihip  to 
repair  «  road,  by  usage. 

Ss  S 
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1833. 


AprU  I9dt. 


ToMLiNsoN,  Gent,  one,  &c.  against  Brittlebank, 

Gent  one,  &c. 


f.  4t,-.    /I 


TlMwordi^ 
«<  He  robbed 
/.  w:'  are 

fletioDable»u 
impnting  an 
offeooepuniib* 
able  bj  law. 
If  tbej  were 
need  in  anj 
other  lenae, 
the  defendant 
mtiit  ibew  it. 
PerHAt- 
MOM  C.  J.» 
and  Poritf  J. ; 
LUtledaieJ. 
dnbitante. 


U 


Jo  a^j-^o 


/^ASE  for  word?.  The  declaration  contained  several 
counts  for  words  reflecting  on  the  plaintiff  as  an 
attorney,  but  the  last  count  merely  stated,  that  in  a 
certain  discourse  which  the  defendant  had  of  and  con- 
cerning the  plaintiff  in  the  presence,  &c.,  he,  the  defend- 
ant, contriving  and  intending  to  injure  the  plaintiff  in  his 
good  name,  fame,  and  credit,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  him,  the  false^ 
scandalous,  malicious,  and  defamatory  words  following : 
viz.  **  He  robbed  John  White  ;  thereby  meaning  that  the 
said  plaintiff  had  been  and  was  guilty  of  an  offence 
punishable  by  law."  No  special  damage  was  laid,  appli- 
cable to  this  count  Plea,  the  general  issue.  At  the  trial 
of  this  cause  at  the  last  assizes  for  Stafford^  a  verdict 
was  taken  for  the  plaintiff  upon  the  whole  declaration. 


22.  V.  Richards  now  moved  for  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested.  The  words 
in  this  count  are  not  actionable  without  special  damage. 
It  is  true  that  in  7  &  8  G.  4.  c.  29.  s.  6.  (a),  the  word 
<<  rob"  is  used  to  signify  the  commission  of  a  felony; 
but  the  word  is  of  equivocal  import,  like  "  forsworn," 
which  by  itself  is  not  an  actionable  expression.  There 
is  nothing  here  to  connect  the  word  **  rob"  with  any 

(a)  It  enacu,  *'  that  if  any  person  sbaU  rob  any  other  penon  of  any 
chattel,  money,  or  ?alaable  •ecurity,  e?ei7  fuch  offender,  being  oonTicted 
thereof,  shall  suffer  death  as  a  feloa." 


trans- 
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transaction  to  which  the  statute  applies:  it  is  not  said       18SS* 
that  the  plaintiff  robbed  White  of  any  chattel  or  specific     ^ 
thing.  In  Com.  Dig.f  Action  on  the  Case  for  Defamaiionj       agtOnsi 

BtLvmxaAHKm 

(D)  16.,  robbery  is  mentioned  as  a  word  ofslandef,  but  the 
instance  given  is^  where  it  was  spoken  of  a  clergyman  in 
his  profession,  **  yonder  is  Dr.  A.  robbing  the  church." 
In  Conu  JDig.f  under  the  same  title,  (F)  2.  it  is  laid  down 
that  to  say  of  a  roan  <*  he  poisoned  ^./'without  averring 
that^  is  dead,  is  not  sufficiendy  certain  to  be  actionable 
(semble)j  and  in  (F)  4.  some  equally  strong  cases  are  put 
with  respect  to  stealing.  IParke  J.  The  cases  under  that 
head  in  Com.  Dig.^  as  to  taking  words  in  mitiori  sensu, 
have  been  very  much  criticised,  as  going  into  too  great 
minuteness  (a).  The  reason  assigned  is,  that  when  those 
cases  occurred,  vexatious  actions  for  words  were  too  fre- 
quent, and  the  courts  resorted  to  subdeties  to  get  rid  of 
them  (5).  When  it  is  said  that  a  man  robbed  another, 
does  not  it  imply  that  he  took  something  from  him  ?] 
There  ought  at  least  to  be  some  explanation  by  the 
context,  to  give  words  the  unfavourable  sense  here 
contended  for.  \Parke  J.  That  is  where  the  sense  to 
be  assigned  is  not  the  ordinary  one.]  It  is  for  the 
plaintiff  to  establish  the  sense  which  he  relies  upon. 
An  innuendo  cannot  enlarge  it  In  Holt  v.  Scholefield  (c), 
where  the  words  were,  **  T.  H.  has  forsworn  himseli^'' 
an  innuendo  was  added,  ^'meaning  that  the  plaintiff  had 
committed  wilful  and  corrupt  peijury;"  but  the  count 
was  held  not  maintainable.  If  the  present  count  is  good, 
that  also  might  have  been  supported. 

(a)  An  instance  cited,  (F.  2.,  ibid.)>  of  words  not  laid  with  sufficient 
certainty,  is,  **  He  deaved  his  head  ;  one  part  lay  on  one  shoulder,  another 
part  on  the  other  i  without  saying  that  he  was  dead.     2  Cro»  184."    - 

(h)  See  Button  ▼.  Heyward^  8  Mod,  24.  (c)  6  T.  R.  691 

S  s  4  Denman 
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188S.  Denman  C.  J.     Almost  any  words  may  be  used  in 

ToMuiiao  ™®'®  ^^^^  oo®  sense.  But  the  word  to  "  rob'*  gives  a 
againMi  sufficient  description  of  an  offence  punishable  by  law  in 
the  very  terms  of  the  statute  7  &  8  G.  4.  c.  29.  It  has 
but  one  legal  sense.  '<  Forsworn*'  is  applicable,  not 
only  to  peijuries  punishable  at  law,  but  also  to  offences 
of  the  same  description  which  incur  no  temporal  punish- 
ment.    I  think,  therefore,  that  the  count  is  sufficient. 

LiTTLEDALE  J.  I  do  not  think  the  term  **  to  rob^ 
necessarily  means  taking  goods  from  another  by  force 
in  the  sense  of  the  statute,  and  I  very  much  doubt 
whether  the  count  is  good ;  but,  as  my  brothers  are  of  a 
different  opinion,  there  will  be  no  rule. 

.  Parke  J.  I  think  the  primfi,  facie  import  of  the 
words  is,  that  the  plaintiff  has  done  that  which  in  ordin* 
ary  parlance  is  called  robbing,  and  is  described  in  this 
count  as  a  punishable  offence.  If  they  were  used  in 
any  other  sense,  it  was  for  the  defendant  to  shew  it. 

Rule  refused. 


I   r 
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1833. 


WooDBRiDGE  and  Others,  Assignees  of  Parker,  Friday, 
and  AoER  and  Others,  Assignees  of  Ellis, 
against  Swann  and  Others, 

ASSUMPSIT  for  money  had  and  received.     Plea,  After  the  btnk-z^^^^j 
J.  ruptcy  of  one 

general  issue.     At  the  trial  before  Dentnan  C.  J.,  at  of  two  partners,  t^k-^.  t* 
the  London  sittings  after  last  term,  the  following  facts  partner,  thinks 
appeared :  — The  action  was  brought  by  the  assignees  of  ^^|*  of  pay- 
Parker  and  the  assignees  of  EUh^  joindy,  to  recover  two  .^n^n jJ^^'U* 
sums  of  900/,  each,  which  were  paid  after  the  bankruptcy  buwnes8,«nd 

paid  partner- 

of  EUis  to  the  defendants,  who  were  bankers  at  York,  fhip  money 

into  a  banker's, 

Wlis  and  Parker  were  in  partnership.     PJIli$  became  a  to  be  applied 

-  ,  in  discbarge 

bankrupt  in  March  1827;    and   after  his   bankruptcy  of  running 
Parker  continued  to  carry  on  the  joint  trade,  thinking  ^^^  payable  ai 
the  firm  solvent.     He  paid  into  the  bank  of  the  defend-  Jtwasioa^ 
ants,  after  the  bankruptcy  of  £//«,  900/.,  part  of  the  {J|jfj|,if 'J*^ 
partnership  funds,  to  be  applied  by  the  defendants  to  pay  ™««>^»  having 

Deen  roaoe 

running  bills  of  Parker  and  ELlis^  which  were  payable  at  bon&  fide,  and 

without  any 

the  bank;  and  the  900/.  was  applied  accordingly.     This  contemplatioa 

was  the  first  sum  of  900/.  sought  to  be  recovered  in  this  by  the  soWent 

acdon.     After  some  time,  the  assignees  of  Ellis  joined  ^a  at  law! 

with  Parker  in  opening  a  fresh  account  with  the  bank.  ^-^^^1,^ 

Parker  was  desirous  of  applying  the  money  which  was  !jJl®°^S^" 

paid  in  on  this  account,  to  discharge  the  debt  due  from  opened  a  fresh 

^  account  at  the 

the  firm  on  the  old  account  to  the  bank,  and  which  was   bank,  and  paid 
carrying  interest ;  and  he  obtamed  the  consent  oi  Ellis  %   charge  a  debt 
assignees  to  the  transfer  of  the  sum  of  900/.  only,  theur  count,  which 
solicitor  thinking  that  that  sum  would  place  the  defend-  xhe  second**^ 
ants  in  the  same  situation  as  the  other  creditors  of  the  ^^^  ^"^_ 
firm.     The  sum  of  900/.  was  placed  to  the  credit  of  the  ™P*\  Held, 

^  that  the  as- 


defendants,  and  formed  the  second  sum  sought  to  be  tigneeaofthe 

two  could  nol 

recovered  reootwthis 

lait  MUiu 

/Sac  ^yf. 
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1883.        recovered  in  this  action.    Parker  became  bankrupt  in 
""^        1829;  and  his  assignees  joined  with  those  of  Mlis  in 

WOOOVKIDQS 

•eainu  suing  the  bankers  for  both  sums.  The  Lord  Chief 
Justice  was  of  opinion  that  they  were  not  entided  to 
recover  either ;  and  he  directed  the  jury  to  find  a  verdict 
for  tlie  defendants,  but  reserved  liberty  to  the  plaintifis  to 
move  to  enter  a  verdict  for  those  sums  or  either  of 
them. 

Sir  James  Scarlett  now  moved   accordingly.     The 
plaintiffs  are  entided  to  recover  the  first  sum  of  900il, 
because  the  solvent  partner  had  no  authority  to  dispose 
of  the  partnership  fimds  after  the  bankruptcy  of  his 
co-partner.     The  effect  of  the  bankruptcy  of  one  part- 
ner is  to  put  an  end  to  the  partnership,  and  to  the  con- 
sequent authority  which  one  partner  has  to  bind  another 
in  partnership  transactions.     The  partners,  originally, 
had  a  joint  interest  in  the  partnership  effects.     That 
interest  continues  joint  after  an  act  of  bankruptcy  of 
one,  until,  upon  the  taking  of  accounts,  it  is  ascertained 
that  there  is  a  surplus ;  and  then,  each  of  the  partners 
has  a  separate  interest   in   that   surplus.      Harvey  v. 
Crickett  (a),  was  cited,  to  shew  that  a  transfer  of  part- 
nership property  by  a  solvent  partner  after  an  act  of 
bankruptcy  committed  by  his  co-partner,  is  valid,  even 
though  the  solvent  partner  had  notice  of  his  co-partner 
having  committed  an  act  of  bankruptcy ;  but  that  de- 
cision is  wholly  inconsistent   with    the  judgment  of 
Lord  Eldorif  In  re  Wait  (i),    where    he  decided  that 
joint  creditors,  who  have  taken  joint  effects  in  execution 
subsequent  to  an  act  of  bankruptcy  by  one  of  the 

(a)  SM.^^S.  336.  {b)  1  Jac,  j*  IT.  60S. 

partners^ 
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partners,    cannot   retain  them    against   the  assignees        18SS. 
under  a  separate  commission.     Speaking  of  an  execu-    ^ 
tion  by  a  separate  creditor,  he  says,   '^  that  it  always        ngamtt 
appeared  to  him   that   the   interest  of  the  individual 
partner  was  all  which  a  creditor  of  that  individual 
could  take,  and  that  he  must  take  it  subject  to  all  the 
partnership  dealings."     Then,  speaking  of  the  interest 
which  either  partner  has,  after  a  bankruptcy  by  one, 
he  says,  *^  If  there  is  a  partnership  of  J,  and  J3.,  the 
moment  an  act  of  bankruptcy  is  committed  by  one  of 
them.  Am  for  example,  if  a  commission  is  issued  on 
that  day,  or  one  is  afterwards   taken  out  which  has 
effect  from  that  time,  —  from  that  moment  the  partner- 
ship is  put  an  end  to.     The  question  then  is,  what  is 
the  property  of  the  insolvent  partner  ^,  and  what  is 
the  property  of  the  solvent  partner  B.?    A,  may  have 
no  interest  in  the  joint  effects,  no  property  at  all ;  B* 
may  have  no  property  at  all ;  I  mean,  they  may  have 
no  separate  or  respective  interests,  because,  until  the 
whole  demands  of  both  A.  and  B*  are  settled,  you  can- 
not say  whether  any  thing  remains  to  be  divided ;  and 
that  must  depend,  not  only  on  the  demands  against 
both,  but  on  the  demands  which  they  may  have  against 
each  other."     The  effect  of  that  reasoning,  if  it  be  cor- 
rect, is  to  shew,  that  the  solvent  partner  has  no  power 
to  dispose  of  any  part  of  the  joint  property  after  the 
bankruptcy  of  his  co-partner;  and  that  is  consistent 
with  Ramsbottom  v.  Lewis  (a),  where  it  was  held  that 
after  a  secret  act  of  bankruptcy  committed  by  one  of 
two  partners,  the  other  could  not  by  an  indorsement 
in  the  name  of  the  firm  transfer  negotiable  securities 

(a)  1  Camp.  279. 

which 
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1888.  which  existed  before  the  act  of  bankruptcy.     And  Abd 

_  V.  Sutton  (a)  is  to  the  same  effect  ■* 

agBimt  Cur.  adv.  vulf. 


SWANN. 


Denman  C.  J,  in  the  course  of  the  term  delivered 
the  judgment  of  the  Court,  After  stating  the  &cts  of 
the  case,  his  Lordship  proceeded  as  follows :  — 

It  is  quite  clear  that  Elites  share  of  the  joint  effects 
was  transferred  to  his  assignees  by  relation  to  his  act 
of  bankruptcy,  and  it  is  equally  clear  that  Parker's  re- 
mained in  himself  after  the  bankruptcy  of  ElliSf  and 
therefore  the  assignees  and  the  solvent  partner  were 
tenants  in  common  of  all  the  partnership  funds.  It 
follows,  that  those  who  claim  under  the  solvent  partner 
are  in  the  same  situation,  and  according  to  the  case  of 
Harvey  v.  Crichett  (&),  it  makes  no  difference  whether, 
at  the  time  of  acquiring  the  interest  of  the  solvent  part- 
ner, the  party  claiming  under  him  had  notice  of  the 
bankruptcy  or  not  In  that  case,  all  the  previous  deci- 
sions were  considered  ;  and  the  result  of  them  is,  that 
a  creditor  of  the  firm  who  is  paid,  fairly  and  without 
any  contemplation  of  bankruptcy,  by  the  solvent  partner, 
after  the  bankruptcy  of  another,  has  a  good  defence  at 
law,  to  an  action  by  the  assignees  of  both ;  as  be  would 
to  an  action  by  the  assignees  of  the  bankrupt  partner, 
and  by  the  solvent  partner  himself. 

It  was  however  urged  that  the  case  In  re  Wdit{c\ 
decided  by  Lord  Eldon,  was  a  subsequent  authority  to 
the  contrary ;  and  if,  upon  referring  to  that  case,  we  had 
thought  that  it  had  thrown  any  doubt  upon  the  previous 
decisions  in  courts  of  law  upon  this  subject,  we  certainly 

(a)  S  Etp.  108.  (6)  SM.^S.  336.  (e)  IJaa  i  W.  605. 

should 
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should  have  granted  a  rule,  with  a  view  to  the  recon-        1833. 
sideration   of  so  important   a  question*     But   we   are    „, 
clearly  of  opinion  that  the  authority  of  those  cases  is  left        agmti 
untouched.    The  Chancellor,  sitting  in  bankniptcy,  ex- 
ercises both  a  legal  and  equitable  jurisdiction,  and  in  the 
case  cited,  and  in  that  of  Dutton  v.  Morrison  (a).  Lord 
Eldon  is  considering  the  equitable  rights  of  the  assignees 
of  the    bankrupt    partner,   representing  the    general 
creditors. 

Whether  the  assignees  of  JS///5,  for  the  purpose  of 
paying  the  general  creditors,  have  in  this  particular  case 
any  equitable  claim  against  the  defendants  for  the  money 
which  has  been  paid  them,  fairly  and  honestly,  and  in 
the  course  of  business,  by  the  solvent  partner,  is  a  ques* 
tion  which  does  not  belong  to  a  court  of  law  to  decide. 

With  respect  to  the  latter  sum  of  900/.,  which  was 
paid  with  the  full  consent  of  Parker,  and  of  the  assignees 
of  EUiSi  and  without  the  least  suspicion  of  fraud,  there 
is  not  any  question ;  as  it  is  quite  clear  that  the  assignees 
of  Ellis,  and  Parker  before  his  bankruptcy,  could  not 
have  recovered  it  back,  and  it  is  equally  clear  that  the 
assignees  of  both  have  no  right  to  sue  for  it.  We  there- 
fore refuse  the  rule. 

Rule  refused^ 

(a)   17  r««.  194. 
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18SS. 


Sahirday,  DiCKENSON  agoiflSt  NaUL. 

An  lucUon^er,  A  SSUMPSIT  for  goods  sold  and  delivered.  Plea, 
^^ISrfiS *  ^^  general  issue.   At  the  trial  before  Denman  C.  J. 

SooAl'onL  ®*  ^®  ^^  assizes  for  the  county  of  Lincoln^  it  appeared 
^tstor,butbe.  ^^^  ^^  plaintiflfj  an  auctioneer,  was  employed  to  sell  the 

ton  pAymenty 

theralexecu-  gtock  of  a  fiirm  by  one  Anne  Courts  supposed  to  be  the 
the  money  '      widow  and  executrix  of  a  deceased  farmer  of  the  name 

fifonn  the  buyer  t 

Hcld»  that  the  of  Court^  who  had  bequeathed  by  will  hb  personal  pro- 
could  not  after-  pertjr  to  his  wife  Anne,  The  goods  were  sold  by  auction 
iiw^maintam  ^  ^^  defendant,  who^  after  an  objection  had  been  made 
S^^'^^ttourii  ^  ^^  taking  them  away  without  payment,  promised,  on 
the  latter  had  '•  ijjg  beiuff  allowed  to  do  sou  that  he.  would  pay.     Lomr 

czpreMly  pro-  °  »    .^  -o 

m<>^  <o  v^l      after  the  sale  it  was  discovered  that  the  testator  had,  at 

on  being 

••^•^   the  time  of  his  niarriage  with  his  supposed  executrix,  a 

aw^thegood% 

which  he  did.     wife  living  whose  christian  name  was  Anne^  and  she  ob- 
Sl*^v^  ^/  V/r.  /SS*,       tained  probate  and  administered,  and  gave  the  defendant 

notice  not  to  pay  over  the  price  of  the  goods  to  the 
plaintiff.  Parol  evidence  was  offered,  but  rejected,  to 
shew  that  the  testator  intended  to  bequeath  his  property 
to  his  presumed  wife.  The  defendant  paid  3/.  \s.  into 
Court  on  account  of  auction  duty.  Upon  this  evidence 
the  Lord  Chief  Justice  nonsuited  the  plaintiff;  but  re- 
served liberty  to  him  to  move  to  enter  a  verdict  for  the 
price  of  the  goods. 

Hwnfrey  now  moved  accordingly  (a),  and  he  cited  Wil^ 
Hams  V.  Mittington  {b\  Coppin  v.  Walker  {c\  and  Cqppin 

(a)  Before  Denman  C.  J.,  Littledaie,  and  Parke  Js, 
(6;  1  H.  BL  81.  (c)  7  TaufU.  257. 

v.  Craig 


Naol. 
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V.  Craig  {a)  to  shew  that  an  auctioneer  might  maintain  an        18SS. 
action  for  goods  sold  by  him  in  the  course  of  his  busi-        — ^— 

^  DlCKBlTflOir 

ness,  against  a  buyer.  In  the  first  of  those  cases  Lord  agmrui 
Loughborough  said,  that  an  auctioneer  had  a  possession 
coupled  with  an  interest  in  goods  which  he  was  employed 
to  sell,  and  also  a  special  property.  He  also  cited  Cock 
V.  Taylor  (i),  to  shew  that  the  law  would  imply  a  con- 
tract from  the  circumstance  of  the  purchaser  having 
taken  away  the  goods.  Here  too  there  was  an  express 
promise,  and  a  good  consideration  for  it;  for  the  plaintiff, 
having  parted  with  the  goods,,  lost  his  lien  for  the  price. 

Ciir.  adv.  vuU. 

Denman  C.  J.,  during  the  term,  delivered  the  judg-* 
ment  of  the  Court.  We  are  of  opinion  that  no  rule 
should  be  granted.  The  action  was  brought  for  the  price 
of  goods,  by  an  auctioneer,  employed  by  a  supposed  exe- 
cutrix, named  Anne  Courts  to  sell  the  property  of  the 
testator  as  the  goods  of  the  executrix;  but  before  it  was 
paid  for,  it  appeared  that  another  person  was  the  real 
executrix,  who  gave  notice  to  the  defendant  of  that  fact, 
and  claimed  payment  of  the  money.  For  the  plaintiff 
it  was  contended,  that  the  auctioneer  had  a  right  of 
action  for  goods  sold  by  him  in  the  course  of  his  business ; 
andundoubtedly  he  may  sue,  where  the  right  of  no  third 
person  intervenes.  But  where  such  right  is  established, 
and  the  person  employing  the  auctioneer  is  proved  not 
to  be  the  owner,  it  then  becomes  clear  that  the  auctioneer, 
who  can  have  no  interest  in  the  goods  but  what  he 
derives  from  his  employer,  has  no  longer  any  claim  upon 
the  property  against  the  right  owner.     The  defendant 

(a)  7  Taimf.  245.  (6)  15  J?afr,  599i       . 

was 
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18SS. 


DlOKKNSOW 

against 
Naol* 
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was  therefore  justified  in  withholding  payment  to  the 
agent  of  the  supposed  executrix  after  notice  of  the 
title  of  the  real  executrix,  to  whom  he  is  certainly 

liable. 

Rule  refused. 


Snhtrdtqff 
jfyrUMh. 

To  render  a 
marriage  in- 
▼alid  within  the 
4  G.  4.  c.  76. 
<.82.  which 
enactM,  *<  that 
if  an  J  persons 
■hall  knowingly 
and  wilfully 
intermarry 
without  due 
publication 
of  banns,  the 
marriages  of 
■uch  persona 
shall  be  nuU 
and  void,**  it 
must  be  con- 
tracted by 
both  parties 
with  a  know- 
ledge that  no 
due  publication 
has  taken  place. 
And  therefore, 
where  the  in- 
tended husband 
procured  the 
banns  to  be 
published  in  a 
Christian  and 
aumame  which 
the  woman  had 
never  borne, 
but  she  did  not 
know  that  fact 
until  after  the 
flolemnlsation 
of  the  mar- 
riage :  It  waa 
held,  that  tha 
marriage  waa 
valid. 


The  King  against  The  Inhabitants  of  Wroxton. 

C\^  appeal  against  an  order  of  two  justices,  whereby 
Susannah  Carpenter ^  called  therein  the  wife  of  James 
Carpenter^  was  removed  from  the  parish  of  Moreton 
Pinkney  in  the  county  of  Northampton  to  the  parish  of 
Wroxton  in  the  county  of  Oxford^  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case: -^ 

James  Carpenter ^  the  reputed  husband  of  the  pauper, 
is  a  parishioner  o(  and  legally  settled  in,  Wroxtany  the 
appellant  parish.  In  1829  he  courted  the  pauper, 
whose  name  was  Susannah  Spencer^  and  who  was  then 
living  in  service  at  Kennington  near  London ;  and  she 
consented  to  marry  him.  He  knew  her  name,  and  told 
her  that  he  would  see  the  banns  properly  published. 
She  took  no  steps  in  the  matter.  He  told  her  that 
they  had  been  published.  The  marriage  took  place  at 
St.  MarVs  Kennington^  on  the  8th  of  October  1829.  The 
banns  were  published  in  the  names  of  James  Carpenter 
and  Agnes  Watts  $  and  the  register  was  produced,  con- 
taining an  entry  of  the  8th  of  October  1829  of  the 
marriage  o^  James  Carpenter  and  Agnes  Watts  by  banns ; 
and  the  parish  clerk,  who  attested  the  register,  identified 
the  pauper  as  the  woman  married  under  the  name  of 

Agnes 


Wroxtoh  . 
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Agnes  Watts.     The  pauper  had  never  gone  by  the  name        18S3. 

of  Agnes  Watts,     In  the  marriage  service,  the  clergyman 

used  the  name  of  Agnes,  but  no  surname.     The  pauper,        agaitat 

The  Inhabit- 

who  till  then  believed  that  she  was  about  to  be  married  ants  of 
in  her  own  name,  looked  at  Carpenter^  who  told  her  to 
hold  her  tongue.  The  ceremony  then  proceeded.  The 
clergyman  wrote  the  name  of  Agies  Watts  in  the  regis- 
ter ;  and  the  pauper,  although  she  could  write,  was  so 
frightened  and  confused,  that  she  only  made  her  mark 
under  the  name  of  Agnes  Watts.  On  coming  out  of 
church,  she  told  Carpenter  that  he  had  married  her  by 
a  wrong  name,  and  he  said  it  would  stand  good,  and 
that  the  banns  had  been  published  in  the  names  of  James 
Carpenter  and  Agnes  Watts,  but  that  it  would  save 
expense.  Before  he  said  this,  the  pauper  did  not  know 
that  the  banns  had  been  published  in  a  wrong  name. 
Carpenter  then  scratched  the  name  of  Agnes  Watts  out 
of  the  certificate,  and  inserted  that  of  Susannah  Carpenter. 

Waddington  and  Reynolds,  in  support  of  the  order 
of  sessions.  The  marriage  in  this  case  was  valid,  be- 
cause the  pauper,  at  the  time  of  the  solemnization,  did  . 
not  know  that  the  banns  had  been  unduly  published. 
It  would  have  been  a  void  marriage  by  the  26  G.  2. 
c.  33.,  which,  by  sec.  2.,  enacts,  that  no  parson,  &c., 
shall  be  obliged  to  publish  banns  of  matrimony  unless 
the  persons  to  be  married  shall,  seven  days  at  least 
before  the  time  required  for  the  first  publication  of  such 
banns  respectively  deliver  or  cause  to  be  delivered  to 
him,  a  notice  in  writing  of  their  true  christian  and  sur- 
names; and,  by  sec.  8.,  declares  all  marriages  solem- 
nized without  publication  of  banns,  or  licence,  null 
and  void.     On   this   statute,  it  has  been  held  that   a 

Vol.  IV.  T  t  pub- 
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1838.        publication  of  the  banns  by  a  wrong  name,  was  no 

publication  at  all.     The  consequence  was,  that   a  bos- 

agttinM        band,  to  whom   the  publication  of  banns  was  usually 

The  Inhabit.  .  .  . 

aau  of  entrusted,  might,  by  his  own  fraud,  render  the  marriage 
void.  To  prevent  that,  a  new  provision  was  introduced 
into  the  4  G.  4.  c.  76.,  which  by  sec.  22.  enacts,  that  if 
any  persons  shall  knomngly  and  wilfiilly  intermarry  with- 
out due  publication  of  banns,  or  licence,  the  marriages 
of  such  persons  shall  be  null  and  void  to  all  intents 
and  purposes.  Now  the  words  **  any  persons^**  in  the 
plural  number,  prim&  facie  import  both  parties,  and  if 
that  be  so,  then,  to  render  the  marriage  void,  both 
parties  should  be  cognizant  of  the  undue  publication 
of  banns.  When  the  statute  is  meant  to  apply  to  either 
of  the  parties  separately,  it  is  so  expressed ;  as  in  sec- 
tions 7.  and  I4f.  In  WiUshtre  y.  Prince  otherwise  mii- 
shire  (a).  Dr.  Lushingtan  forbore  to  decide  the  present 
question.  This,  being  an  act  in  restriction  of  the  liberty 
of  marriage,  must  be  construed  strictly,  Hodgkinson  v. 
Wiltie  {b) ;  and  so  construing  the  words  **  wilfully  and 
knowingly,''  they  denote  acts  done  with  a  consciousness 
that  the  party  is  doing  wrong.  That  construction 
was  put  on  similar  words  in  the  statute  9  Anne^  c.  10., 
which  imposes  a  penalty  upon  a  postmaster  wittingly, 
willingly,  and  knowingly  detaining  letters,  and  which 
was  held  not  to  apply  to  a  case  where  the  postmaster 
delivered  letters  to  an  assignee  addressed  to  the  bankrupt, 
bona  fide  believing  that  the  assignee  was  entitled  to  have 
them.  Meirettes  v.  Banning  (c).  Now  here,  the  pauper, 
one  of  the  parties  to  the  marriage,  did  not  know,  until 
after  she  left  the  church,  that  the  banns  had  been  pub- 

(a)  5  Hagg,  EccU  Sep.  533.  (b)  1  Hagg,  Connat*  Rep.  268. 

(c)  S  B.iAd.  909.    See  also  HoXdefn  ▼.  Lawrih  9  Con^  18S. 
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lished  in  a  wrong   name.       Besides,   the   legislature        1833. 
seems  to  have  assumed  in  sec.  23.,  that  there  may  be 

The  Kino 

a  valid  marriage  where  one  of  the  parties  to  it  knew  againM 
that  the  banns  had  not  been  duly  published;  for  anuof 
it  enacts,  *^  if  any  valid  marriage  shall  be  pro- 
cured by  a  party  thereto  to  be  solemnized  by  banns 
between  persons  one  or  both  of  whom  shall  be  under 
the  age  of  twenty-one  years,  not  being  a  widower  or 
widow,  such  party  knowing  that  such  person  under  the 
age  of  twenty-one  years  had  a  parent  or  guardian  then 
living,  and  that  such  marriage  was  had  without  the  con- 
sent of  such  parent  or  guardian,  and  hunoing  that  banns 
had  not  been  duly  published  according  to  the  provisions 
of  this  actj  and  having  knowingly  caused  and  procured 
the  undue  publication  of  banns,  then  it  shall  be  lawful 
for  the  Attorney-General  to  sue  for  a  forfeiture  of  all 
estate,  &c.  which  hath  accrued  or  shall  accrue  to  the 
party  so  offending  by  force  of  such  marriage.'' 

Dwarris  and  Httmfrey  contra.  The  question  un- 
doubtedly turns  on  the  4  G.  4.  c.  76.  s.  22.  which,  in 
order  to  invalidate  a  marriage,  requires  two  things :  — 
ist,  a  want  of  due  publication  of  banns,  and  2dly, 
that  the  parties  should  intermarry  with  a  knowledge  of 
that  fact;  for  that  is  a  fraud  on  the  marriage  act.  Now 
the  decisions  on  the  statute  26  G.\.  c.  33.,  establish  that 
the  publication  by  banns  must  be  in  the  pr(q>er  names  of 
the  parties  acquired  by  baptism  or  by  reputation.  The 
word  due^  in  the  statute  4  G.  4.,  if  it  makes  any  di£fer- 
ence,  renders  the  case  stronger.  Section  ?•  explains 
the  intention  of  the  legislature,  for  it  requires  the  par- 
ties seven  days  at  least  before  the  time  required  for  the 
publication  of  the  banns  respectively  to  deliver  notice 

T  t  2  in 
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in  writing  of  their  trre  christian  names  and  surnames, 
All  the  authorities  on  the  construction  of  the  statute 
26  G.  Q.  c.  SS.  are  collected  in  Bex  v.  BiUinghursl  (a), 
and  are  classified  by  Lord  Tenterden  in  Rex  v.  Tib- 
AeJf{b),  and  they  shew  that  where  the  banns  are  pub- 
lished in  a  name  or  names  totally  different  from  those 
which  the  parties,  or  one  of  them,  ever  used,  or  by 
which  they  were  ever  known,  the  marriage  in  conse- 
quence of  that  publication  is  invalid ;  but  where  there 
is  a  partial  variation  of  name  only,  as  the  alteration  of 
a  letter  or  letters,  or  the  addition  or  suppression  of 
one  christian  name,  the  publication  may  or  may  not  be 
void ;  the  supposed  mis-description  may  be  explained, 
and  it  becomes  the  subject  of  inquiry,  whether  it  was 
consistent  with  honesty  of  purpose  or  arose  from  a  frau- 
dulent intention.  That  being  the  state  of  the  law  before 
the  late  statute,  the  enactment  contained  in  it,  that  mar- 
riages knowingly  and  wilftdly  had  without  due  public- 
ation of  banns  should  be  void,  was  wholly  unnecessary 
with  reference  to  cases  in  which  there  had  been  only 
a  partial  mis-description,  and  must  have  been  intended 
therefore  to  apply  to  cases  where  there  had  been  a 
total  mis- description,  and,  in  such  cases,  to  let  in  the 
same  inquiry  as  to  the  motives  of  the  parties  which 
might,  previously  to  that  statute,have  taken  place  where 
there  had  been  a  partial  mis-description. 

Then  it  becomes  a  question  on  the  facts  of  this  case, 
whether  the  parties  did  knowingly  and  wilfully  inter- 
marry without  due  publication  of  banns  ?  Now,  that 
must  be  inferred  from  the  conduct  of  each  at  the  time 
of  the  marriage.     The  object  of  the  man  clearly  was 


(a)  ZM.^S.  250. 


[b)  IB.iJd.  190. 


to 
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to  elude  the  statute :  he  said  his  motive  was  to  save 
expence ;  and  as  to  the  woman,  as  soon  as  the  clergy- 
man addressed  her  by  the  name  of  Agnes,  she  must 
have  known  that  there  had  been  a  false  description  of 
her,  and  yet  she  afterwards  put  her  mark  to  the  register. 
She,  therefore,  assented  to  the  false  description,  know- 
ing at  the  time  of  the  marriage  that  it  was  so.  The 
23d  sec.  of  the  4  G.  4t  c.  76.  has  no  bearing  in  this 
case;  the  object  of  the  legislature  there  was,  in  a  casei 
where  the  woman  had  been  deceived  throughout,  to  de* 
prive  the  husband  of  her  fortune. 

Cur.  adv.  vidt. 


1833. 

The  Kino 
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Denman  C.  J.  in  the  course  of  the  term,  delivered 
the  judgment  of  the  Court. 

In  this  case,  the  sessions  confirmed  an  order  for  the 
removal  of  Stisannah  Carpenter,  as  the  wife  of  Jamet 
Carpenter.  The  question  was  whether  she  was  his  wife, 
and  turned  upon  the  22d  sec.  of  the  4  G.  4  c.  76.,  the 
marriage  act  in  force  in  1829,  when  the  ceremony  was 
performed. 

The  case  stated  that  James  Carpenter  prevailed  upon 
Susannah  Spencer  to  marry  him,  and  told  her  he  would 
see  the  banns  properly  published,  and  afterwards  that 
they  had  been  published.  She  took  no  steps  in  the 
matter.  He,  however,  procured  the  banns  to  be  pub- 
lished in  the  names  of  James  Carpenter  and  Agnes 
Watts,  which  latter  name  the  pauper  had  never  borne. 
In  performing  the  service,  the  clergyman  applied  to  her 
the  name  of  Agnes,  till  which  time  she  believed  that  she 
was  about  to  be  married  by  her  own  name,  and  she  did 
not  know,  until  after  the  marriage,  that  the  banns  had 
been  published  in  a  wrong  name. 

T  t  3  The 
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The  facts  aboye  recited  are  the  only  material  ones 
in  tbe  case.  To  shew  the  marriage  void,  tbe  case  of 
BexY,  Tibshdf{a)j  decided  in  this  Court  in  Trinity 
term,  18S0,  was  relied  upon.  This  case  was  decided 
under  the  26  G.  2.,  c.  38.  commonly  called  The  Marriage 
Act,  which  by  sect.  8.  provides  that  all  marriages  that 
shall  be  solemnized  without  publication  of  banns,  or 
licence,  shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever ;  and  in  a  series  of  decisions  on  that 
statute,  founded  on  a  reference  to  the  second  secdon,  it 
was  held  that  the  banns  were  to  be  published  in  the 
true  names  of  the  parties,  otherwise  it  was  no  publica- 
tion at  all. 

The  words  of  the  present  act  are  wholly,  and  we 
must  presume,  advisedly  different.  The  only  dause 
avoiding  a  marriage  for  want  of  banns  is  the  22d,  which 
enacts,  that  if  any  persons  shall  kncmngly  and  wilfully 
intermarry  without  due  publication  of  banns,  or  a  li- 
cence first  had  and  obtained,  the  marriages  of  such 
persons  shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever. 

We  are  of  opinion,  that  in  order  to  invalidate  a  mar- 
riage under  this  enactment,  it  must  be  contracted  by 
both  parties  with  a  knowledge  that  no  due  publication 
of  the  banns  had  taken  place.  Now,  the  sessions  have 
here  negatived  such  knowledge  on  the  part  of  the 
pauper. 

The  only  decision  which  is  reported  on  the  effect  of 
this  section,  is  that  of  the  case  of  Wiltshire  v.  Prince 
otherwise  Wiltshire  (6),  in  which  Dr.  Lushington  ex- 
pressly founded  his  judgment  of  nullity  on  the  &ct,  that 


(a)  1  B»  i  Jd.  190. 


(6)  5  Hogg.  EccL  B^  332. 
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both  the  man  and  the  woman  were  aware  that  the  banns  18SS. 

had  been  published  in  a  manner  calculated  to  conceal  *    ~ 

*^                                                                                    ^  The  KiMG 

the  identity  of  one  of  the  parties.     We  therefore  think  agitmii 

.              ,. ,          ^         n          .            .  The  Inhabit. 

the  marriage  valid,  and  confirm  the  orders.  aou  of 

AX  J         r         •                 /"J  Wboxtox. 

Order  of  sessions  confirmed. 


The  King  against  The  Inhabitants  of  Longnor.  Saturday, 

°  JlpfU  20th. 

TTPON  an  appeal  against  an  order  of  two  justices  An  indenture 
of  the  borough  of  MacclesfkUL  in  the  county  of  prepared  for 

binding  a  boy 

Chester  J  whereby  John  Plants  his  wife  and  children,  were  apprentice,  the 

removed  from  Macdesfield  to  the  township  of  Longnor^  hit  father,  being 

in  the  county  of  Stafford  s  the  sessions  confirmed  the  aeair^  a  third' 

order,  subject  to  the  opinion  of  this  Court  upon  the  j^^r^ameT*** 

following  case :  —  ?p^^  ^"^f 

^  the  teala,  and 

In  the  month  of  April  1811,  the  pauper  John  Plant  he  did  so.  The 

indenture  ■"** 


(then  a  minor)  was  desirous  of  being  apprenticed  to  12.  not  read  to 

^  them.     The 

Robinson^  a  shoemaker,  living  at  Longnor ^  for  whom  the  apprentice  im- 
pauper  had  worked  from  the  preceding  November.    An  ^iJu  xook  the* 
indenture  was  accordingly  prepared  by  an  attorney  re-  the*m«lter*and 
siding  at  some  distance,  upon  properly  stamped  paper,  {^".^^j^,. 
and  three  seals  were  affixed  to  the  bottom  of  the  paper,  ^•«*»  ^^ 

^  ^     '  that  when  he 

opposite  to  which  the  names  of  the  master,  the  pauper,  did  so  he  con- 

■idered  himself 

and  his  father  were  to  be  written.     The  indenture  was  bound;  and  he 
fetched  away  by  the  paupers  father  to  the  pauper  at  vice  under  Uie 
Longnor  to  be  executed  ;   neither  the  pauper  nor  his  "*H^d,Uiatthe 
father  could  write,  and  they  requested  one  Nadin  to  write  J^^^,Iu7«c- 
their  names  opposite  to  two  of  the  seals  at  the  bottom  of  ^^^*°**  *^*'' 
the  paper:  this  was  done  by  Nadin  m  the  presence  of  jZ/  J(H*tt,  Jr/f^ 
the  pauper  and  his  father.     At  this  time  the  indenture 
was  not  read  over,  nor  was  any  thing  whatever  said  or 
done  by  Nadin^  or  the  pauper,  or  by  his  &ther,  except 

T  t  4  the 
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the  signing  before  mentioned  by  Nadin.    The  indenture 

was  immediately  taken  by  the  pauper  to  his  master,  and 

left  with  him,  and  the  master  then  signed  his   name 

opposite  to  the  third  seal :  there  was  no  attesting  witness 

to  the  execution  by  any  of  the  parties.   In  a  month  or  two 

after  the  signing  of  the  indenture,  it  was  taken  by  the 

pauper,  at  the  desire  of  the  master,  to  the  attorney  who 

had  prepared  it,  to  get  the  date  altered;  and  it  was  then, 

for  the  first   time,  read  over   by  the  attorney  to  the 

pauper,  and  was  approved  by  him.     The  alteration  was 

not  made,  and  the  pauper  carried  the  indenture  back, 

and  gave  it  again  to  his  master ;  and  he  served  under 

the  indenture  nearly  four  years,  residing  in  the  appellant 

township.     The  pauper,  who  was  called  as  a  witness  by 

the  respondents,  being  asked  by  the  Court  with  what  in* 

tention  or  for  what  purpose  he  gave  the  indenture  to 

his  master,  answered,  *^  when  I  gave  it  to  my  master,  I 

considered  myself  then  fast;"  and  afterwards  stated,  in 

answer  to  another  question  from   the  Court,  that   he 

considered  himself  bound  from  the  time  of  signing,  and 

ever  afterwards.     The  question  for  the  opinion  of  the 

Court  was,  whether  the  indenture  was  so  executed  as  to 

enable  the  pauper  to  acquire  a  settlement  by  service 

under  it. 


Lloyd  in  support  of  the  order  of  sessions  was  stop- 
ped by  the  Court,  who  called  upon 

The  Solicitor  General  and  Cottingham  contra.  There 
was  no  execution  of  this  indenture  by  the  father  or 
the  apprentice.  It  was  never  read  to  either  before  the 
execution.  [Parke  3.  They  may  have  read  it  them* 
selves,  for  the  case  does  not  state  that  they  could  not 

read| 


^> 
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read,  but  merely  that  they  could  not  write.  In  4  Cruises 
Dig,  27.,  it  is  said  the  deed  should  be  read  if  any  of 
the  parties  require  it ;  and  if  a  person  can,  he  should 
read  it  himself;  if  he  be  blind  or  illiterate,  some  other 
should  read  it  for  him,  and  Manser^s  case  (a)  and  TAo^ 
rougoocCs  case  {b)  are  cited.]  Secondly,  there  was  no 
delivery  of  the  deed. 

Denman  C.  J.  I  have  no  doubt  that  there  was  a 
sufficient  execution  of  this  indenture  both  by  the  father 
and  the  apprentice.  They  might  execute  and  deliver 
it  without  reading,  taking  the  contents  for  granted, 
as  many  would  do. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  think 
there  was  a  sufficient  delivery  and  execution  of  the 
deed;  for  the  father  and  son  met  for  the  purpose  of 
executing  it,  their  names,  by  their  authority,  were 
written  opposite  to  two  of  the  seals,  and  the  pauper 
afterwards  delivered  the  deed  to  his  master  (c). 
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Parke  J.  I  am  of  the  same  opinion.  The  son 
delivered  the  deed  to  his  master,  and  the  signatures  of 
the  father  and  son  were  written  by  their  authority. 

Order  of  sessions  confirmed. 

(a)  2  Rep,  3.  (6)  S  Rep.  9. 

(c)  See  SheUorCi  case,  Cro.  Eliz.  7.     Doe  dem.    Gamoru  v.  JKnighif 
5B,iC.  671. 
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The  King  against  The  Inhabitants  of 

Haughley. 


By  an  aet  of 
parliament,  all 
penons  seised 
of  land  of  the 
annual  Talue 
of  501.  in  the 
hundred  of 
Stow9  were  in- 
corporated by 
the  name  of 
the  guardians 
of  the  poor 
within  the 
hundred  of 
StoWf  in  the 


TTPON  an  appeal  against  an  order  for  the  removal  of 
Thomas  Ramplingf  bis  wife  and  son,  from  the  parish 
of  Mendlesham  in  the  hundred  of  Stawy  to  the  parish  of 
Haughley^  both  in  the  county  of  Stfffblk,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case :  — 

By  an  act  of  the  18  G*  S.  c.  35.,  all  persons  seised  of 

messuages,  lands,  tenements,  and  hereditaments,  of  the 

county  of  annual  value  of  30^  and  upwards,  in  the  parishes  within 

S^^oOr^and  ,     '^  '^ 

were  to  have  a    the  hundred  of  Stow  in  the  county  of  SifffbUkf  were 

common  sealf  ,  g% 

and  the  poor  of  incorporated  by  the  name  of  **  the  guardians  of  the  poor 

the  hundred 
were  to  be 
placed  under 
the  manage- 
ment of  the 
corporation ; 
and  the  di- 
rectors and 
acting  guar- 
dians, whom 

the  corporation   directors  and  acting  guardians  thereinafter  mentioned, 

were  autbo-  ,  .  . 

rised  to  appoint  at  any  general  meeting,  or  at  any  of  the  quarterly  meet- 
therein  men-      ings  by  that  act  directed  to  be  held,  with  the  consent  of 

tioned,  were 
empowered, 
with  the  con- 
sent of  two 
justices,  to 
bind  any  poor 
child,  under 
their  manage- 
ment, ap- 
prentice in  like  manner  as  churchwardens  and  overseers  of  the  poor,  with  assent  of  the  jus* 
tices  of  the  place,  were  then  by  law  empowered  to  do. 

By  indenture,  the  directors  and  actins  guardians  of  the  poor  of  the  hundred  of  iStoio, 
with  the  consent  of  two  justices,  bound  out  a  poor  boy  under  their  management,  an 
apprentice  for  one  year,  and  affiled  to  the  indenture  the  common  seal  of  the  corporation, 
but  it  was  not  otherwise  executed  by  the  directors  and  acting  guardians :  Held,  that  the 
indenture  was  iuTalld. 


within  the  hundred  of  St(mi  in  the  county  of  Suffolk^ 
and  were  to  have  a  common  seal,  and  to  sue  and  be  sued 
by  that  name,  and  the  poor  in  the  said  hundred  were 
placed  under  the  management  of  the  said  corporation ; 
and  it  was  enacted,  that  it  should  be  lawful  for  the 


the  justices  of  the  peace,  to  bind  any  poor  child  or  child- 
ren under  their  management  apprentice  for  such  term  as 
they  should  see  fit,  not  exceeding  seven  years,  in  like 
manner  as  churchwardens  and  overseers  of  the  poor. 


S boL 
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with  the  assent  of  the  justices  of  the  peace,  were  then  by        18SS. 
law  empowered  to  do.    The  act  afterwards  directed,  that        "    ~" 

'^  Th«  Kma 

the  acting  guardians,  or  so  many  of  them  as  should  think        agakui 
fit,  should  assemble  on  the  24th  day  of  June  then  next,        «hs  of 
and  elect  by  ballot  twelve  of  the  guardians,  who  should 
be  called  directors  of  the  poor  within  the  said  hundred. 
The  qualification  of  a  director  was,  the  being  seised  of 
messuages,  &c.,  of  the  annual  value  of  SO^ ;  but  it  was 
provided,  that  such  of  the  guardians  as  were  seised  of 
messuages,  &c.,  of  the  annual  value  of  400/.,  and  the  jus- 
tices resident  in  the  hundred,  should  be  directors  without 
ballot    A  poorhouse  was  to  be  built  under  the  manage- 
ment of  the  directors;  and  upon  its  being  finished,  a  ge- 
neral meeting  of  the  guardians  was  to  be  held,  at  which 
the  vacancies  which  had  occurred  among  the  directors 
who  had  been  ballotted  for  were  to  be  filled  up ;  and  the 
guardians  were  at  a  meeting  to  elect  twenty-four  guar- 
dians, who,   together  with   the  directors   qualified  as 
afoiresaid,   and  the  twelve  directors  chosen  by  ballot, 
were  to  be  the  directors  and  acting  guardians  of  the  said 
hundred,  for  putting  in  execution  all  the  powers  aifd 
authorities  of  that  act.     The  directors  and  acting  guar- 
dians were  to  hold  four  general  quarterly  meetings  in 
each  year ;  one  of  them  to  be  always  held  on  the  Friday 
after  the  24th  o{Juney  and  to  be  for  filling  up  vacancies 
in  the  directors  chosen  by  ballot,  and  for  choosing  acting 
guardians;  after  which  the  acting  guardians  were  at  such 
meetings  to  choose  six  persons  from  among  themselves, 
who,  with  the  directors,  were  to  audit  the  accounts,  and  to 
choose  a  treasurer  and  clerk ;  and  they  were  thereby 
authorised  and  required  to  transact  and  do  all  other 
business  to  be  done  at  such  quarterly  meetings  respect- 
ively, in  pursuance  of  that  act 

By 
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1833.  By  an  act  of  the  5  G.  4.  c.  xviiL,  for  altering  and  en- 

larging  the  power  of  the  recited  act,  the  provisions  in  the 

agama        18  G.  S.  c.  35.  respecting  apprenticeships  were  repealed, 

Hio  Inhabit^  i.  i       j. 

ants  of  and  re-enacted  with  a  clause  enabling  the  directors  and 
guardians,  present  at  any  meeting  held  in  pursuance  of 
the  18  G.  3.,  to  bind  poor  children  by  indentures  under 
the  common  seal  of  the  corporation. 

A  quarterly  meeting  of  the  directors  and  acting  guar- 
dians being  duly  held  under  the  directions  of  the  act 
18  G.  3.,  by  an  indenture  bearing  date  the  1st  day  of 
October  1821,  it  was  witnessed  that  the  directors  and 
acting  guardians  of  the  poor  within  the  hundred  of  Stow 
in  the  county  of  Suffolk^  incorporated  for  the  better  relief 
and  maintenance  of  the  poor  within  the  said  hundred, 
by  and  with  the  consent  of  two  justices  for  the  said 
county  whose  names  were  subscribed,  and  in  pursuance 
of  an  order  of  two  justices  of  the  said  county  therein 
also  named,  did  put  and  place  Thomas  Bamplingy  a  poor 
child  belonging  to  the  parish  of  Gipping^  within  the  said 
hundred,  and  residing  at  and  maintained  in  the  house 
for  the  poor  within  the  hundred,  apprentice  to  Robert 
SteggaU  of  Gippingy  for  the  term  of  one  year.  To  this 
indenture  the  common  seal  of  the  corporation  was  affixed 
at  such  meeting,  but  the  indenture  was  not  otherwise 
executed  by  the  directors  and  acting  guardians.  It  was 
executed  by  the  master.  The  pauper  served  the  year, 
sleeping  in  the  parish  of  Gipping.  The  question  was, 
whether  or  not  this  binding,  previous  to  the  statute 
5  G.  4.  c.  xviii.,  was  valid  under  the  18  G.  3*  c.  35. 
• 

Kdbf  and  Austin  in  support  of  the  order  of  sessions. 
The  binding  was  not  valid,  because  the  indenture  was 
not  signed,  sealed,  and  delivered  by  the  directors  and 

acting 
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acting  guardians.  The  18  G.  S.  c.  S5«  empowers  them 
to  bind  out  apprentices  in  like  manner  as  churchwar- 
dens and  overseers  of  the  poor  are,  by  law,  empowered 
to  do.  Those  officers  are  empowered  to  bind  out  poor 
children  by  the  43  Eliz.  c.  2.,  and  8  &  9  fT.  3.  c.  30., 
and  they  must  execute  the  indenture.  It  may  be  said 
that  the  indenture  is  the  deed  of  the  corporation.  But 
the  act  makes  all  owners  of  land  of  the  annual  value  of 
SO/.,  the  corporation.  Here  the  binding  purports  to  be 
by  the  directors  and  acting  guardians.  They  are  a  part 
only  of  the  corporation ;  they  did  not  act  in  a  corporate 
capacity.  In  an  Anonymous  case  (a)  Lord  Holt  says,  that 
if  a  person,  pretending  to  be  mayor  of  a  corporation, 
puts  the  corporation  seal  to  a  deed,  yet  it  is  not  by  that 
the  deed  of  the  corporation.  So  here,  the  directors  and 
guardians  had  not  power  to  affix  the  corporate  seal: 
the  consequence,  therefore,  is  the  same,  if  they  assume 
to  have  acted  on  the  part  of  the  corporation.  If  they 
acted  as  individuals,  there  was  no  delivery  of  the  deed. 
Where  a  special  power  is  delegated  to  a  part  of  a  cor- 
poration (that  not  being  a  corporate  act)  it  must  be  exe- 
cuted with  all  the  formalities  required  in  other  cases. 
The  5  G.  4.  c,  xviii.,  passed  long  after  the  indenture 
in  case  was  executed,  does  in  express  terms  give  to 
the  directors  and  acting  guardians  power  to  bind  out 
apprentices  under  the  seal  of  the  corporation.  If 
they  had  this  power  before,  that  enactment  was  unne- 
cessary. 


1833. 

The  Kino 

againsi 
Hie  Inhabit- 

anuof 
Hauoblet. 


Palmer  contrk.     The  corporation  of  the  guardians 
of  the  poor  within  the  hundred  of  Stow  consists  of  all 


(a)  12  Mod.  4Q3. 


owners 
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18S8.  owners  of  land  of  the  annual  value  of  30/.  The  dt- 
rectors  and  acting  guardians  are  the  governing  body. 
agamu  They  are  to  purchase  land,  and  make  contracts*  It  is 
aati  of  mcident  to  a  corporation  to  have  a  seal,  but  it  may  be 
affixed  by  a  part  of  the  whole  body.  They  had  no  power 
to  bind  out  except  as  a  corporation.  The  binding,  there- 
fore, was  a  corporate  act,  evidenced  by  affixing  the  cor- 
porate seal.  A  binding  out  by  the  directors  and  acting 
guardians,  as  private  individuals,  would  be  bad.  They 
are  required  to  meet  quarterly,  for  the  purpose  of  binding 
out  poor  children,  or  to  do  so  at  the  general  meetings. 
If  they  might  bind  out  as  individuals,  they  might  meet 
for  that  purpose  at  any  time.  The  dictum  of  Lord  HoU 
does  not  apply,  for  he  is  speaking  of  the  affixing  of  the 
corporate  seal  by  a  stranger  to  the  corporation :  here  the 
directors  and  guardians  were  not  strangers ;  they  acted 
as  the  agents  of  the  corporation,  when  they  executed  the 
indenture; 

Denman  C.  J.  The  indenture  was  not  executed  in 
the  name  of  the  corporation,  and  is  not  their  deed ;  and 
if  executed  in  pursuance  of  the  special  power  reserved 
by  the  18  G.  S.  to  the  directors  and  acting  guardians,  it 
should  have  been  signed  and  sealed  by  each  of  them. 
The  binding  was  invalid. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
name  of  the  corporation  is  the  Guardians  of  the  Poor 
within  the  hundred  of  Stow,  The  binding  parties  to 
this  indenture  are  the  directors  and  acting  guardians. 
They  are  in  the  nature  of  a  committee  of  the  corporation 
appointed  for  certain  purposes. 

Parke  J. 
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Parke  J.    The  argument  is,  that  the  directors  and        18Sd« 
acting  guardians  meant  to  act  as  the  agents  of  the  cor- 
pbration.     But,  assuming  that  to  be  so,  the  corporation        agamti  ^ 
should  have  been  the  binding  parties,  and  the  indenture        anu  of 
should  have  been  their  deed.     That  brings  it  to  the 
question  whether  it  is  their  deed,  which  again  depends 
upon  this,  whether  they  are  described  as  the  binding 
parties  by  their  true  corporate  name.     Now  the  doc- 
trine upon  that  subj^t,  as  established  in  the  case  of  the 
Mayor  and  Burgesses  of  Lynn  (a),  and  recognized  in 
that  of  the  Croydon  Hospital  v.  Farley  (&),  is^^Aat  in 

^ants  or  convq^ance8_jie^naroejoLjL.<^Q''PQ'^^*Q°-g^ggJ 
be  the  same  in  substance  with  the  true  nam^  but  need 

not  be  the  same  in  words  or  syllabi^.     Applying  that 

rule  to  the  present  case,   it  seems  to  me  that  **  the 

directors  and  acting  guardians  of  the  poor  **  is  not  in 

substance  the  same  name  as  **  the  guardians  of  the 

poor."     That  being  so,  the  binding,  not  being  by  the 

corporation,  is  invalid. 

Order  of  sessions  omfinned. 

(a)  10  Co.  124.  (6)  6  Taunt.  467. 


Empson,  Gent,  one,  &c.  against  William  Sodek  siuurdi^, 

and  George  Soden.  ^ 

TROVER  for  one  cart-load  of  box  and  one  thousand  ^  ««n*nt  (not 

1  a  garaeiier  by 

plants  of  box.      Plea,  not  guilty.    At  the  trial  be-  t»de)  cannot 

*  "  remore  a 

fore  Denman  C.  J.  at  the  last  Warwick  Assizes,  the  border  of  box 

»#•    7  •     P^*®<^  on  tbe 

material  facts  appeared  to  be  as  follows.    Mrs.  Mackie  demised  pre- 
was  tenant  to  one  Morris  of  a  house  and  garden,  wnicn  geif,  unless  by 
she  gave  up  at  Michaelmas  18S0,  and  was  then  sue-  ^^^^l,^^^ 

^j^^  landloid. 
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1833*        ceeded  by  the  defendant  George  Soden.      Before  her 
Z  tenancy  expired,  she  sold  to  the  plaintiff  a  quantity  of 

^i^  box  which  she  had  brought  upon  the  premises,  and 
planted  as  borders  to  a  walk  made  by  her  in  the  garden. 
After  Michaelmasj  the  plaintiff  came  upon  the  premises 
to  take  away  the  box,  and  had  dug  up  some  of  the 
plants,  when  the  defendants  obliged  him  to  desist,  and 
to  quit  the  place,  leaving  behind  the  plants  which  he 
had  rooted  up.  Some  evidence  was  given  to  shew,  that 
Mrs.  Mackie^  before  giving  up  possession,  had  had  li- 
cence from  6.  Soderif  the  incoming  tenant,  to  leave  the 
box  upon  the  premises  till  it  could  conveniently  be 
removed.  The  case  ultimately  turned  upon  the  ques- 
tion, whetlier  growing  box  were  such  an  article  as  could 
be  removed  by  a  tenant  during  the  term.  On  this  point, 
the  plaintiff  was  nonsuited,  with  leave  to  move  to  enter 
a  verdict  for  one  shilling  damages. 

Humfrey  now  moved  accordingly.  The  strictness  of 
the  law  with  respect  to  things  annexed  to  the  freehold 
has  been  much  relaxed  in  modern  times,  and  the  rule, 
as  deduced  from  the  cases  in  Amos  and  Ferard  on  Fix- 
tures, p.  77.  is,  ^^  that  a  tenant  is  entitled  to  take  away 
certain  things  which  he  has  at  his  own  expence  affixed 
to  the  demised  premises  for  the  purpose  of  ornament 
and  furniture.  And  the  principle  on  which  this  rule  is 
founded  appears  to  be,  that  as  annexations  of  this  nature 
must  generally  be  designed  for  temporary  purposes  only, 
it  would  greatly  incommode  tenants  in  the  enjoyment  of 
their  estates,  if,  by  every  slight  attachment  to  the  freehold, 
the  property  should  immediately  be  changed,  and  pass 
over  to  the  reversioner."  Every  case  of  this  kind  must 
depend  mainly  on  its  own  circumstances.  This  prin- 
'        '     '  ciple 


SOOKK. 
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ciple  was  lately  acted  upon  in  the  Common  Pleas,  in  1833. 
Gtymes  v.  Baweren  (a).  \Parke  J.  There  is  no  authority 
for  saying  that  an  ordinary  tenant  may  take  up  growing  againat 
trees  without  a  special  agreement  for  that  purpose.]  Thd 
question  is  whether  any  damage  results  to  the  freehold. 
Could  not  a  tenant  remove  flowers  which  he  had  planted 
in  the  ground  ?  \Littledale  J.  No.  Denman  C.  J.  A 
border  of  box  is  a  thing  intended  to  be  permanent. 
Parke  J.  It  might  as  well  be  contended  that  a  tenant 
could  take  up  hedges]. 

Per  Curiam.     There  must  be  no  rule. 

Rule  refuse  d(i). 

(a)  6  Bingh.  437, 

(6)  See    Ptnton  ▼.    Robart,    2  East,  90.,    and    Wyndham  ▼.    Way, 
4  Taunt.  316. 


Stearn  agai?ist  William  Mills  and  Elizabeth  Monday, 
Wright,  Executor  and  Executrix  of  James  ^^^ 
Wright. 


DEBT  on  testator's  bond  for  the  payment  of  mo-  TbeioTentory  '^^^^'/ 
,  exhibited  in  the  •^-'^^  y 

ney.     Plea,  by  MiUs^  plene  administravit ;  judg-  Ecclesiastical    .?.?(/•/*  ^ 
ment  by  default   against  Wright.     At  the  trial  before  executor  for 
Gumey  B.  at  the  Sujffblk  Lent  assizes  18S2,  it  appeared  ^^^^ 
that  the  testator  died  in  1816,  and  that  the  will  was  ^nerilly  prima 
proved  by  both  defendants,  on  which  occasion  an  in-  fecie  ejridence 

*  •'  '  of  his  haTiDg 

receired  assets. 

Seinble,  (per  Parked,)  that  where  the  ioTentory  only  describes  effects  on  a  farm  with 
which  the  executor  was  acquainted,  it  may  be  primIL  facie  evidence;  but  this  is  rebutted  it 
it  appear  that  no  effects  actually  came  to  the  executor's  hands,  though  his  co-executor  has, 
with  his  knowledge,  intermeddied  with  the  property. 

Semble,  (per  Littledale  and  Parke  Js.)  that  a  probate  stamp  is  nol  prim&  fade  evideooe 
that  the  executor  has  received  assets  to  the  amount  cof  ered  by  the  stamp.       ^  . 

Vol.  I\  .  U  u  ventory    ^^*^  *^ 


I 


Mills. 
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18SS.  ventory  of  the  effects  was  exhibited  in  the  Ecclesiastical 
Court:  Mrs.  Wright  produced  it,  but  Mills  was  present 

^n$t  and  acquiesced,  though  without  saying  anything;  and 
Beither  signed  it.  The  inventory  comprised  only  the 
stock  upon  the  farm  occupied  by  the  testator  at  the 
time  of  his  death,  amounting  in  vahie  to  1,105/. ;  there 
were  other  efi&cts,  and  likewise  debts  and  monies  of  the 
testator,  which  were  not  included.  The  probate  stamp 
was  30/.  No  other  inventory  appeared  ever  to  have  been 
exhibited.  Mrs.  Wright  continued  in  the  occupation  and 
management  of  the  farm  (according  to  the  desire  of  the 
testator)  till  1830.  Mills  knew  of  her  doing  so,  and  was 
himself  occasionally  at  the  farm ;  but  it  was  not  shewn 
that  any  of  the  effects  actually  came  to  his  hands.  Upon 
this  case  the  learned  Judge,  being  of  opinion  that  the 
inventory  was  in  itself  proof  of  assets  received,  unless 
that  conclusion  were  rebutted  by  other  evidence, 
directed  a  verdict  for  the  plaintiff  against  MillSy  with 
leave  to  move  to  enter  a  nonsuit  as  to  him,  if  the  Court 
should  consider  that  the  proof  of  assets,  as  against  him, 
was  not  sufficient.  A  rule  nisi  having  been  obtained 
for  this  purpose, 

Biggs  Andrews  and  Austin  now  shewed  cause*  There 
was  evidence  to  go  to  the  jury  against  Mills.  In  4  Bum*s 
Ecclesiastical  Law^  tit.  Wills.  V.  1.,  it  is  said,  that  ^'  at 
the  time  of  probate  or  administration  granted,  it  is  re- 
quired that  the  executor  produce  an  inventory  of  the 
goods,  chattels,  and  credits,"  and  take  an  oath  to  exhibit 
such  further  inventory  as  shall  be  lawfully  required :  it  is 
added  that,  ^Mf  an  executor,  without  making  an  inventory, 
.shall  intermeddle  himself  with  the  administration  of  the 
goods"  (except  in  particular  cases),  <^  he  shall  be  bound 

to 
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to  answer  to  every  one  of  the  creditors  his  whole  debt, 
and  also  to  pay  legatees  their  legacies ;   "  for  in  this 
case  the  law  presumeth  that  there  are  sufficient  goods  to 
pay  all  the  legacies,  and  that  the  executor  doth  secretly 
and  fraudulently  subtract  the  same ;  whereas  otherwise, 
the  executor  is  presumed  not  to  have  any  more  goods 
which  were  the  testator's  than  are  described  in  the  in- 
ventory, the  same  being  lawfully  made."  [Parke  J.  The 
practice  of  producing  an  inventory  is  disused  now :  the 
modern  authorities  on   the  subject  are  collected  in  a 
note   to   the   new  edition   of  Bum  (a).]     This  relax- 
ation is  also  noticed  by  Toller^  Law  of  Executors^  6th  ed. 
p.  249.;  but  he  adds  that  a  prudent  person  will  make 
an  inventory,  and  that  if  a  party  administer  without 
doing  so,  the  law  will  suppose  him  to  have  assets,  unless 
he  repel  the  presumption ;  and  Bum  says,  vol.  4.,  tit. 
Wilis.  V.  20.  (6),  that,  if  an  inventory  be  not  made  ac- 
cording to  the  ecclesiastical  law  and  the  statute  21  //.  8. 
c.  5.  5.  4.  yet,  by  the  practice  of  die  courts,  if  it  be  pro- 
perly made  and  exhibited  in  due  time  on  the  oath  of  the 
executor,  it  shall  receive  credit,  and  the  party  exhibiting 
be  freed  from  the  burden  of  proving  its  truth,  that  is,  that 
the  deceased  had  no  more  goods;  and  the  proof  of  goods 
having  been  omitted  shall  be  thrown  upon  the  legatary 
or  other  person  claiming  interest  in  the  goods.     And  it 
b  added,  that  by  the  oath  here  mentioned  is  to  be  un- 
derstood the  oath  taken  at  the  time  of  probate  granted ; 
unless  another  inventory  on  oath  be  afterwards  called 
for.     In  Orr  v.  Kaines  (c)  it  is  said,  that  an  executor  is 
at  liberty  to  prove  that  the  money  for  which  he  has 
charged  himself  by  inventory,  never  came  to  his  hands; 

(a)  8Ui  edit,  by  Tyrwhiit,  p.  S93.  note  5, 

(b)  PageSia  8tb  edit  (c)  S  Vei.  mo.  193. 

U  u  8  which 


"        1833. 


Stbarn 
a/piinU 

MiLU. 
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1893.        which  shews  that  it  would  prima  facie  be  binding.    In 
'T  Parsons  v.  Hancock  (a),  it  appears  to  have  been  so  con- 

ogihui  sidered.  [Parke  J.  I  do  not  believe  that,  in  that  case, 
the  inventory  was  exhibited  at  the  time  of  proving  the 
will ;  and  this  point  was  not  raised.]  In  2  Starkie  on 
EoidencCf  322.  it  is  said  that  **  In  proof  of  assets,  the 
plaintiff  may  give  in  evidence  the  inventory,  of  the 
personal  estate  of  the  deceased,  delivered  by  the  defend- 
ant in  the  Ecclesiastical  Court;"  and  <<  evidence  of 
such  an  inventory  is  sufficient  to  throw  it  on  the  executor 
to  shew  how  he  has  disposed  of  the  goods  and  money 
specified  in  the  inventory ; "  and  Ayliff'  v.  Ayliff'{b)j  and 
Cnles  y.  Dyson  (c)  are  cited.  [Parke  J.  It  appears  from 
the  nature  of  the  disbursements  in  the  last  case,  that  the 
inventory  could  not  have  been  the  one  exhibited  at  the 
time  of  proving  the  will.]  In  the  present  case,  at  all 
events,  the  inventory  was  exhibited  on  proving  the  will; 
it  was  that  which  the  statute  binds  an  executor  to  put  in, 
and  which  he  derives  a  benefit  from  exhibiting.  Having 
done  so  and  proved  the  will,  he  was  bound  to  see  to  the 
property.  Instead  of  turning  it  into  money,  he  volun- 
tarily allowed  the  widow  to  continue  in  possession  of  it, 
at  a  risk  of  any  loss  that  might  ensue.  He,  therefore,  is 
chargeable,  though  he  may  not  himself  have  received  the 
^vofiXSjChurchill  v.  Hopson{d),  Sadler  v.  Hobbs{e\  Crosse 
V.  Smith  (g).  [Parke  J.  In  the  last  case  the  money  had 
actually  come  to  the  hands  of  the  party  whose  co-executor 
misapplied  it]  Here  Milk  had  ascertained  tlie  amount, 
and  knew  that  Wright  was  disposing  of  it  But  it 
is  sufficient  to  say,  that  the  inventory  itself  was  prima 

(a)  \M.^M.  330.  (6)  ByU.  N.  P.  14S.  6. 

(c)  1  Stark.  Rep.  32.  (d)  1  Saik.  518. 

(e)  2  Bro.  C.  C.  114.  (jg)  7  Eatt,  S46. 

facie 


Mills. 
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facie  proof  of  assets  having  come   to   MiU^s  hands.        18SS. 
There  was  some  evidence ;  and,  at  least,  it  was  not  re- 

Stkakk 

butted.     The  amount  of  the  probate  stamp  has  been        agmui 
held  sufficient  proof  of  assets,  in  absence  of  any  answer 
by  the  executor,  Foster  v.  Blakelock{a). 

Storks  Serjt.  and  Kelly  contra.  The  document  referred 
to  had  nothing  of  the  character  of  an  inventory;  and  as 
to  the  other  part  of  the  case,  there  was  no  proof  of  Mills 
having  taken  part  in  the  management  of  the  farm,  or 
received  assets.  [^Parke  J.  The  learned  Judge  seems  to 
have  thought  that  the  non-interference  with  the  property 
was  made  out,  and  to  have  put  the  case  merely  on  the 
legal  inference  from  the  exhibition  of  an  inventory.] 
He  can  only  be  held  liable  on  the  assumption,  for  which 
there  is  no  ground,  that  assets  actually  have  come  into 
his  possession.  In  Crosse  v.  Smith  (&),  the  executor  had 
received  them.  That  the  amount  recoverable  against 
an  executor,  on  plen^  administravit  pleaded,  is  the 
amount  of  assets  really  in  his  hands,  was  held  by  Lord 
Mansfield  in  Harrison  v.  Becdes  {c) ;  and  the  principle, 
that  the  actual  receipt  of  assets  is  the  ground  of  liability, 
is  recognized  in  Parsons  v.  Hancock  (ef).  But,  in  the  pre- 
sent case,  the  learned  Judge  considered  the  question  of 
fact  on  this  subject  as  concluded  by  the  exhibiting  of  the 
inventory. 

Denman  C.  J.  I  am  of  opinion  that  the  inventory 
delivered  by  an  executor  on  proving  the  will  is  not,  in 
itself,  evidence  of  assets  having  come  to  his  hands :  and 

(a)  SB,iC.  328.  (6)  7  EaH^  S46. 

(c)  3  T.  R.  688.  (d)  \  M,  i  M.  530. 

Uu  S  the 
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1833*        the  fact,  in  this  case,  of  Mills  having  occasionally  gone 
^  to  the  farm,  is  not  suflScient  to  affect  him  with  liability 

oijnmit  as  an  executor  having  had  possession  of  the  property. 
In  some  of  the  cases  cited,  it  does  not  appear  that 
the  inventory  relied  upon  was  that  wliich  is  delivered 
by  the  executor  in  the  first  instance;  in  one  it  was 
clear,  from  the  items  of  disbursement  and  other  cir- 
cumstances, that  the  inventory  was  one  subsequently 
given  in,  and  relating  to  assets  received.  Then,  as  the 
finding  of  the  jury  in  this  case  was  governed  by  the 
presumption  supposed  to  arise  from  the  delivery  of  an 
inventory,  I  think  the  defendant  Mills  is  entitled  to 
have  a  verdict  entered  for  him. 

LiTTLEDALE  J.     I  am  of  the  same  opinion ;  and  it  is 
not  necessary  here  to  consider  whether  an  inventory,  in 
some  cases,   may   or  may   not   be   evidence  of  assets 
received :  it  was  not  so  under  the  circumstances  of  this 
case.     It  was,  indeed,  stated  here  that  nothing  came  to 
the  hands  of  Mills ;  but  I  do  not  agree  in  the  general 
proposition,  that  an  executor,  who  has  exhibited  an  in- 
ventory, is  bound  to  shew  that  he  received  no  assets ; 
because,  even  if  that  did  not  appear,  I  think  an  inven- 
tory, exhibited  as  this  was,  would  be  no  evidence  against 
him.    An  executor  is   not  obliged,  before  proving  the 
will,  to  go  into  any  distant  county,  where  effects  of  the 
testator  may  be,  to  ascertain  their  real  value;  it  is  suffi- 
citot  if  he  receives  such  information  as  he  is  able  to  ob- 
tain, and  then  exhibits  an  inventory  to  shew,  as  far  as 
possible,  the  amount  of  the  property  to  be  administered: 
one  object  of  which  is,  to  ascertain  the  fees  to  be  taken 
on  the  probate,  pursuant  to  the  statute  21  //.  8.  c.  5. 
There  may  be  goods  in  the  hands  of  a  factor^  who  may 

prove 
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prove  insolvent;  it  cannot  be  said  that  an  executor,  by  in*        1883. 
eluding  them  in  the  inventory,  charges  himself  with  them        

Stiark 

as  assets.  I  was  not  present  at  the  decision  of  Foster  v.  agqmat 
Blakelock  (a);  the  point,  in  that  case,  regarding  the  effect 
Ota  probate  stamp,  as  prima  facie  evidence  of  assets,  does 
not  seem  to  have  been  much  considered ;  and  the  stamp, 
in  such  a  case,  is  the  less  conclusive,  as  the  Stamp  Act  {p) 
requires  the  whole  value  of  the  estate  and  effects  to  be 
sworn  to,  without  deducting  any  thing  on  account  of 
debts  due  from  the  deceased. 

Parke  J.  Assuming  that  the  inventory,  here,  was  exhi- 
bited by  both  defendants,  of  which  I  have  some  doubt,  it 
could  be  only  prima  facie  evidence*  I  will  not  say  whether 
such  an  inventory  as  this  would  not  be  prima  facie  evi- 
dence, since  it  related  wholly  to  effects  which  were  upon 
tlie  farm,  and  did  not  include  any  debts.  But  if  so,  the 
evidence  was  clearly  rebutted,  by  proof  that  Mills  never 
did,  in  fact,  take  possession.  To  say  generally,  that  the 
mere  circumstance  of  having  joined  in  an  inventory  for 
the  purpose  of  obtaining  probate,  renders  an  executor 
liable,  would  be  going  further  than  is  warranted  by  any 
authority.  No  doubt,  it  was  rightly  held,  in  Crosse  ¥• 
Smiih  (c),  that  an  executor,  having  received  assets,  cannot 
discharge  himself  by  paying  the  money  over  to  Uis  co- 
executor.  Here,  however,  the  presumption  of  such 
receipt  is  not  raised  ;  but,  on  the  contrary,  rebutted  by 
the  evidence.  The  point  referred  to  as  decided  in 
Foster  v.  Blakelock  (a),  does  not  appear  to  have  undev- 

(a)  5  JB.  j-  C  328.  (6)  55  G.9.  C  184.  <.  58. 

(«)  T  Etut^i^e. 
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gone  much  discussion  there;  and  I  cannot  concur  in 
that  decision.  One  objection  is,  that  fot  the  purpose  of 
the  stamp  duty,  the  executor  must  include,  in  the  amount 
sworn  to,  debts  due  to  the  testator,  though  not  reco- 
vered. I  am  of  opinion,  that  in  the  present  case,  Mills 
was  not  shewn  to  be  responsible,  and  that  he  was  en- 
titled to  a  verdict. 

Rule  absolute  to  enter  a  verdict  for  MUls. 


Tuetday, 

'JX^^Oi   Trwptssfor 

plaintiff,  and 
sinking  pits. 
Flea»  that  be- 


ef 


Roberts  against  Davey. 

npRESPASS  for  breaking  and  entering  the  lands  of 

the  Plaintifi^  called  Carvannellj   in  the  parish  of 

Gwennapy  in  the  county  of  Cornwall^  and  sinking  shafts, 

and  carrying  away  ore.     Plea,  that  on  the  7th  of  June 


the  Plaintiff  had  any  thing  in  the  said  lands,  one  Stephen 
Ustwicke  was  seised  in  fee  of  one  undivided  third  part  in 
the  said  lands ;  and  by  indenture  between  him  of  the  one 
part,  and  John  BuUocke  of  the  other  part,  he,  Ustwicke, 


foretbe plaintiff  1821,  louff  before  the  said  time,  when,  &c.,  and  before 

had  any  thing  m  »        B  -^77 

the  said  lands, 
one  U»  was 
seised  in  fee  of 
one  undivided 
third  part 
therein,  and, 
by  indenture, 
granted  to  B», 

licence  to  dig,  m>ne,  &c  throughout  his  one  third  part,  with  liberty  to  erect  engines,  &c.  for 
the  term  of  twenty-one  years ;  that  before  the  expiration  of  the  term  the  grantee  died,  and 
his  executrix  became  legally  entitled  to  the  enjojrment  of  the  licence,  and  because  she  could 
not  enjoy  it  so  fiilly  as  it  was  lawful  for  her  to  do  without  committing  the  supposed  tres- 
passes, the  defendant;  as  her  senrant,  entered  upon  the  said  lands,  and  upon  the  plaintiff ^s 
possession,  and  committed  the  same. 

Replication,  that  die  supposed  licence  was  granted  subject  to  a  condition,  **  that  if  the 
grantee,  his  executors,  &c.  should  neglect  to  work  the  mines  for  a  certain  time,  or  should 
fail  in  the  performance  of  all  or  any  of  the  covenants,  then  and  from  thenceforth  the  inden- 
ture and  the  liberties  and  licences  thereby  granted,  should  cease,  determine,  and  be  utterly 
void  and  of  no  effect."  Averment,  that  the  grantee,  for  a  space  of  time  exceeding  that 
8peci6ed«  neglected  to  work  the  premises,  contrary  to  the  condition,  and  the  licence  thereby 
became  utterly  void: 

Held,  on  general  demurrer  to  the  replication,  that  the  word  void  in  the  proviso  meant 
voidable  at  the  election  of  the  grantor,  and,  therefore,  that  it  was  necessary  for  the  plaintiflT 
to  allege  that  the  grantor  or  some  person  claiming  under  him  (which  it  was  not  shewn  that 
the  plaintiff  did)  had  by  some  act  evinced  his  intention  to  avoid  the  licence. 

^  /Joe .  cP<f4. 


; 


granted 
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granted  to  BuUockej  his  executors,  administrators,  and        18S8. 
assigns,  full  and  free  liberty,  licence,  and  authority  to        ~ 
dig,  mine,  and  search  for  tin,  tin  ore,  and  all  other  ores,        ngaimt 

Datxt. 

metals,  and  minerals  within,  throughout,  and  under  all 
that,  his  one  third  part  undivided,  of  and  in  the  said 
lands,  with  free  liberty,  licence,  power,  and  authority  to 
erect  such  engines  and  buildings,  &c.  as  might  be  useful 
and  convenient  in  the  use  and  exercise  of  such  several 
liberdes,  licences,  &c.;  and  also  to  divert  and  use  waters 
and  water-courses,  for  the  purpose  of  working  such  en- 
gines, and  to  make  new  leats  for  carrying  off  water  for 
the  like  purpose;  to  have  and  to  hold  the  liberties, 
licences,  &c.  thereby  granted  to  the  said  J.  B.  &&  for 
the  term  of  twenty-one  years.  Averment,  that  before 
the  expiration  of  the  said  term,  &c.,  to  wit,  on  and  before 
the  times  when,  &c.,  J*  B.  made  his  will,  and  appointed 
one  Betsey  Lovell  Bullocke,  his  wife,  executrix,  and  died ; 
that  she  duly  took  upon  herself  the  execution  of  the  said 
will,  and  became  and  was  legally  entitled  to  the  use, 
exercise,  and  enjoyment  of  the  liberty,  licence,  and 
authority  so  granted  by  the  said  indenture  to  BuUocke^ 
his  executors,  &c  for  the  residue  of  the  term.  The 
plea  then  stated,  that  because,  without  committing  the 
said  trespasses,  the  said  Betsey  Lovell  Bidlocke  could 
not,  at  the  times  when,  &c.  have  or  enjoy  the  said  liberty, 
licence,  and  authority  so  fully  and  effectually  as  it  was 
lawful  for  her  to  do,  the  defendant,  as  her  servant  and 
by  her  command,  entered  into  and  upon  the  lands  in 
which,  &c.  in  and  upon  the  plaintiff's  possession  thereof, 
and  committed  the  supposed  trespasses. 

Replication,  that  the  supposed  liberty,  licence,  and 
authority  were  granted  subject  to  a  condition,  that  if 
J.  B.  his  executors,  &c.  should,  at  any  time  or  times, 

neglect 
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1883.  neglect  e£fectually  to  work  the  said  premises,  by  the  said 
supposed  indenture  granted,  for  any  time  or  times 
exceeding  in  the  whole  six  calendar  months  in  any  one 
year  of  the  said  term,  or  should  not  work  effectually 
such  mine  or  mines,  and  the  veins  and  lodes  discovered, 
or  to  be  discovered,  within  the  said  premises,  unless 
hindered  by  unavoidable  accident,  or  should  fail  in  the 
performance  of  all  or  either  of  the  covenants,  Si^c.  in 
the  said  supposed  indenture  contained,  then,  and  from 
thenceforth,  that  supposed  indenture,  and  the  liberties, 
licences,  powers,  and  authorities  thereby  granted,  and 
every  of  them,  should  cease,  determine,  and  be  utterly 
void  and  of  no  effect  to  all  intents  and  purposes.  The 
replication  then  averred,  that  J.  B.  in  his  lifetime,  and 
the  executrix  afterwards,  for  a  space  of  time  exceeding  in 
the  whole  six  calendar  months,  &c.,  neglected  effectually 
to  work  the  said  premises  by  the  said  supposed  inden- 
ture granted,  he  the  said  J.  B.  not  having  been  during 
the  said  time  hindered  by  unavoidable  accident,  con- 
trary to  the  condition  of  the  said  indenture,  and  true 
intent  and  meaning  thereof,  whereby  the  said  supposed 
indenture,  and  the  said  supposed  liberty,  licence,  and 
authority,  long  before  the  committing  of  the  trespasses 
mentioned  in  the  plea,  to  wit,  on  the  8th  December  ]  822, 
ceased,  determined,  and  became  and  were  utterly  void 
and  of  no  effect 

General  demurrer  and  joinder. 

FoUett  in  support  of  the  demurrer.  The  instrument 
set  out  on  the  record  is  a  licence  granted  by  Ustuncie 
before  the  plaintiff  had  any  interest  in  the  land  in  ques- 
tion ;  and  the  latter,  in  his  replication,  without  connect- 
ing himself  with  Ustwicke^  or  shewing  any  authority  from 

.  him. 
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him,  or  any  person  claiming  under  him,  states  merely        18S9.  . 
that  Bidlocke  had  not  performed  certain  covenants  in       ^ 

^  ROBIKTI 

the  lease,  and  that  the  lease  thereby  became  void.     It        ayrimi 
follows,  therefore,  that  if  the  license  be  not  absolutely 
void,  but  voidable  only  at  the  option  of  the  grantor, 
the    replication    is    bad.      Now  Doe   dem.   Bryan  v. 
Banks  (a)   shews   that  a  lease  with  a  proviso  similar 
to  that  in  this  license  is  voidable  only  at  the  option  of 
the  lessor.  There  the  lease  was  of  coal  mines  for  ninety- 
nine  years,  reserving  a  royalty  rent  for  every  ton  of 
coals  raised,  and  a  proviso  that  the  lease  should  be  void 
to  all  intents  and  purposes  if  the  tenant  should  cease 
working  at  any  time  for  two  years ;   and  it  was  held 
that  the  true  construction  of  the  proviso  was,  that  the 
lease  was  only  voidable  at  the  option  of  the  lessor.     In 
Amsby  V.  Woodward  {b)  the  proviso  was,  "  that  if  the 
rent   should   be   in   arrear  for  twenty-one  days  after 
demand  made,  or  if  any  of  the  covenants   should  be 
broken,  the  term  thereby  granted,  or  so  muoh  thereof 
as  should  be  unexpired,  should  cease,  determine,  and 
be  wholly  void ;  and  it  should   be  lawful  for  the  land- 
lord to  enter  and  the  same  to  hold  to   his  own  use, 
and  expel  the  lessee."      It  was  held  that  this,  in  the 
event  of  a  breach  of  covenant,  made  the  lease  voidable 
and  not  void;   and   that  the  landlord  was   bound  to 
enter  in  order  to  take  advantage  of  the  forfeiture,  and 
that,  not  having  done  so,  he  waived  the  forfeiture  by 
a  subsequent  receipt  of   rent.      In   Rede  v.  Farr  (c), 
there  cited,  it  was  held  tliat  such  a  proviso  did  not 
make  the  lease  voidable  by  the  lessee,  on  the  principle 
that  a  party  shall  never  take  advantage  of  his  own 

(o)  AB.^A.  401.  (6)  6B.tC.  519.  (c)  ^  2i,  i  S.  121. 

wrong. 


668  CASES  IN  EASTER  TERM 

183S. 


ROBBBTS 


wrong.     If  it  might  be  determined  at  the  option  of 
the  person  in  possession,  the  landlord  might  thus  be 

ogamti        deprived  of  the  benefit  of  all  the  covenants :  and  if  a 

Datxt.  '^ 

stranger,  like  the  plaintifl^  could  treat  it  as  void,  the 
landlord  might  be  deprived  of  a  beneficial  rent  when 
he  and  the  tenant  were  agreed  that  the  lease  should 
continue.  The  result  of  the  authorities  is,  that  the 
diflference  supposed  formerly  to  exist  between  leases 
for  lives  and  for  years,  as  to  the  necessity  of  an  entry 
to  avoid  the  lease,  no  longer  exists.  That  being  so, 
it  follows  that  in  order  to  avoid  this  licence  the  grantor 
or  some  one  in  privity  with  him  should  either  have  en- 
tered, or  done  some  act  shewing  his  intention  to  deter- 
mine the  licence* 

Jeremy  contra.  The  instrument  set  out  upon  the 
record,  passed  to  the  grantee  no  interest  in  the  soil,  but 
a  mere  easement  in  it.  It  is  not  a  lease ;  but  contains  a 
mere  licence  to  dig  and  search  for  minerals,  subject  to  a 
condition;  Hoe  dem.  HaiHey  v.  Wood  {a).  The  con- 
sideration of  the  grant  was  the  render  of  the  ores.  The 
performance  of  that  condition  goes  to  the  whole  con- 
sideration of  the  grant,  and,  as  in  any  case  of  mutual 
and  dependent  covenants,  must  have  been  averred  m 
pleading  by  the  grantee,  for  the  purpose  of  enforcing 
such  grant :  1  Wms.  Saunders^  320.  d.  n.  4.  Here^  if 
there  be  no  performance,  the  whole  profit  of  the 
subject  matter  of  the  grant  will  be  lost  to  the  lord 
for  the  whole  term.  Then,  this  being  a  licence  for  a 
term  of  years,  to  dig  for  minerals,  subject  to  a  con- 
dition that  it  should  be  void  on  the  grantee's  neglect- 
ing to  work  the  mines  for  the  time  therein  mentioned, 

(a)  2B.iJ.  724. 

it 
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it  became,  on  such  neglect,  absolutely  void;  and  not        183S. 
merely  voidable  at  the  option  of  the  grantor.     Even  as       ^ 
to  leases,  there  is  a  distinction  in  this  respect  between        .^°^ 
leases  for  lives  and  for  years.     In  the  former,  if  the 
tenant  be  guilty  of  any  breach  of  the  condition  of  re- 
entry, the  lease  is  only  voidable,  and  not  determined 
until  the  lessor  re-enters,  or  brings  an  ejectment  for 
the  forfeiture ;  but,  in  a  case  of  a  lease  for  years,  it  is 
absolutely  determined  by  the  breach.     1  tVms.  Sounds 
287*  c,   note  16.     In   the  cases  cited  on  the  other 
side,  the  leases  were  undoubtedly  for  years;  but  they 
passed  an  interest  in  the  land,  and  not  as  this  grant 
does,    a  mere  easement  in  it.     In   Amsb^  v.  Wood" 
'ward  (a),  there  was  a  clause  of  reentry  superadded  to 
the  provision  for  avoidance,  and  the  Court  held  that 
both  were  to  be  construed  together,  as  amounting  oiily 
to  a  power  of  determining  the  lease  by  re-entry,  and 
that  a  subsequent  acceptance  of  the  rent  was  a  recog- 
nition of  a  lease  still  subsisting.     In  Doe  dem.  Bryan  v» 
BancJcs  (b\   a   tenant   attempted   to   insist   on   a   for- 
feiture created  by  his  own  act,  and  thereby  to  convert 
the  term  into  a  yearly  tenancy;  but  the  Court  f held, 
that  the  lease  did  not  become  void,  unless  the  land- 
lord thought  fit  to  make  it  so ;  and  there  was  a  sub- 
sequent receipt  of  rent.     In  Bede  v.  Farr{c\  a  pro- 
viso for  avoidance  on  nonpayment  of  rent  was  held  not 
to  enable  the  lessee  to  vacate  the  lease;  and  that  upon 
the  principle  that  a  party  cannot  take  advantage  of  his 
own  default.     Here  the  plaintiff,  who,  in  the  pleadings, 
is  admitted  to  be  in  lawful  possession,  stands  in  the  situ- 
ation of  the  original  grantor.   [Defiman  C.J.  That  does 

(a)  6B.iC.  519.  (6)  A  B.  ^  A.  401. 

(c)  6M.^S.  121. 

not 
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1888*       not  appear.     It  is  consistent  with  the  facts  stated  in 
-  the  pleadings,  that  the  plaintiff  may  be  the  owner  of  the 

aga^HH  other  two  thirds.  Parke  J,  Possession  is  not  sufficient, 
provided  it  be  necessary  that  some  one  in  privity  with 
the  grantor  should  have  done  an  act  to  determine  the 
licence.]  No  entry  or  claim  by  the  grantor,  or  any 
person  claiming  under  him,  was  necessary  to  deter- 
mine this  licence.  A  licence  lies  only  in  grant,  and 
not  in  livery;  and,  therefore,  re-entry  is  not  neces- 
sary to  determine  it.  There  is  a  distinction  between  a 
condition  annexed  to  a  freehold  lease  and  one  annexed 
to  a  lease  for  years.  A  lease  for  life  cannot  commence  by 
words  without  other  circumstances,  viz.  livery  and  seisin, 
and  therefore  shall  not  be  determined  without  entry ;  but 
a  lease  for  years  may  begin  by  words  without  entry,  and 
may  be  determined  by  words  without  entry.  Brooming  v. 
Beston  {a);  and  Co.  LitL  214.  i.  is  to  the  same  effect. 
And  when  the  land  itself  remains  in  the  possession  of  the 
grantor,  no  entry  or  claim  by  him  is  necessary  to  deter- 
mine the  grant.  In  Co.  Lilt.  218.  ^.  it  is  said,  <*  if  I 
grant  a  rent-charge  in  fee  out  of  my  land  upon  con- 
dition, there,  if  the  condition  be  broken,  the  rent  b 
extinct  in  my  land,  because  I  (that  am  in  the  possession 
of  the  land)  need  make  no  claim  upon  the  land«  and, 
therefore,  the  law  shall  adjudge  the  rent  void  without 
any  claim."      In  Diggers  case  {b)  it   is  said  to  have 

■ 

been  agreed  in  20  £.4.  18  and  19  a,  that  **  if  a  feoff- 
ment be  made  upon  collateral  condition,  and  before 
the  condition  performed  the  feoffee  leases  it  to  the 
feoffor,  if  afterwards  the  feoffee  doth  not  perform  the 
condition,  the  land  shall  be  in  the  feoffor  immediately 

(a)  Ptawden,  135,  136.     1  Wnu,  Sound.  287.C.  note  16. 
(6)  IBqt.  174.  5lhcdit. 

without 
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without  entry  or  claim,  because  he  himself  is  in  possession        1888. 

of  the  land.     So  if  a  villein  purchases  rent  which  is        """"" 

issuing  out  of  the  lord's  land,  it  shall  be  in  the  lord        a^ahui 

without  entry  or  claim  of  the  lord;   for  if  he  should 

make  an  entry  or  claim,  it  ought  to  be  upon  the  land, 

and  that  is  not  necessary  when  he  himself  is  seised  thereof** 

The  necessity  of  an  entry  depends  on  the  wording  of 

the  condition.    <^  If  the  words  be,  that  upon  the  doing  of 

an  act  the  reversioner  may  enter,  there  must  be  an  entry 

to  avoid  the  estate ;  but  if  the  estate  be  granted  upon 

condition  that  if  the  grantee  do  such  an  act  the  estate 

shall  thereupon  immediately  cease  and  determine,  then 

no  entry  is  necessary : "  per  Bayley  J.  in  Fenn  dem.  Mai" 

thems  V.  Smart  {a). 

Denman  C.  J.  There  is  nothing  to  connect  the 
plaintiff  with  UstwicJce^  and  it  is  possible  he  may  have 
come  in  by  title  inconsistent  with  that  of  Ustwicke^  who 
had  only  a  third  part  in  the  lands.  Assuming,  however, 
that  it  had  appeared  that  he  represented  the  grantor 
of  the  licence,  I  think  it  quite  clear,  according  to  Doe 
V.  Bancks  (&),  and  on  the*  wording  of  this  grant,  that  it 
was  necessary  for  him  to  have  done  some  act  shewing 
his  intention  to  determine  the  licence;  until  such  act 
were  shewn,  it  continued  in  force. 

LiTTLEDALE  J.  The  replication  cannot  be  sup- 
ported; it  seems  to  me  that,  according  to  Doe  v. 
Bancks  {b),  this  instrument  was  liable  to  be  rendered 
void  only  at  the  election  of  the  grantor.  If  it  had 
been  a  freehold  lease  of  land  subject  to  a  condition 

(a)  12  East,  448.  (6)  4B.4[jL  401. 

that 
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1833.       that  it  should  be  void  oo  non*performance  of  covenants, 
"  it  would  have  been  necessary   for  the  lessor  to  avoid 

ROBXETt 

t^amsi  it  by  entry ;  or,  if  that  that  were  impossible,  by  claim. 
This  instrument  is  a  mere  licence  to  dig,  and  did  not 
pass  the  land.  An  actual  entry,  therefore,  was  unneces- 
sary to  avoid  it ;  but  by  analogy  to  what  is  required  to 
be  done  in  order  to  determine  a  freehold  lease,  which, 
by  the  terms  of  it,  is  to  be  void  on  the  non-perfor- 
mance of  covenants,  it  seems  to  follow  that,  to  put  an 
end  to  this  licence,  the  grantor  should  have  given  notice 
of  his  intention  so  to  do.  The  giving  of  such  notice  in 
the  case  of  an  instrument  like  this  is  equivalent  to  an 
entry  or  claim  by  the  grantor  of  a  freehold  estate  to 
which  a  condition  is  annexed.  Till  such  notice  were 
given,  the  right  of  possession  in  those  claiming  under  the 
licence  was  so  far  continued  that  the  plaintiff,  who,  for 
any  thing  that  appears,  was  a  stranger  to  Ustwicke, 
could  not  take  advantage  of  the  breach  of  condition. 
If  the  plaintiff  had  set  out  his  title,  and  shewn  that  he 
claimed  under  Ustwickej  the  case  might  then  be  different. 

Parke  J.  The  question  is,  upon  the  construction  of 
this  instrument,  whether  the  grant  is  void,  or  voidable 
only  on  the  default  in  question.  If  it  be  void,  the  plain- 
tiff is  entitled  to  judgment;  if  it  be  voidable  only,  then, 
as  it  does  not  appear  that  the  grantor  did  any  act 
amounting  to  an  exercise  of  his  option,  the  defendant  is 
entitled.  It  is  not  necessary  to  decide  whether  the 
word  void  means  voidable  by  entry,  or  voidable  by 
any  other  act,  shewing  the  election  of  the  grantor, 
because  in  either  case.  Doe  v.  Bancks  {a)  shews  that  a 

lease 
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lease  containing  such  a  proviso  is  not  void  at  all  events, 
and  that  a  breach  of  it  cannot  be  taken  advantage  of 
by  a  stranger,  which  the  plaintiff  here  must  be  taken  to 
be,  for  we  cannot  infer  any  privity  between  him  and 
Usiwicke.  He  must  be  taken  on  these  pleadings  to  be 
in  lawful  possession,  but  he  may  have  been  so  as  the 
owner  of  the  other  two  third  parts ;  in  order  to  avoid 
the  licence,  it  ought  to  have  been  shewn  that  Usiwicke^ 
or  somebody  claiming  under  him,  had  done  some  act 
to  determine  it.  That  not  being  shewn,  the  replication 
is  bad,  and  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


18Sd. 

ROBE&TI 

against 
Datxt. 


Meager  against  Smith. 


Wednetday, 
April  24th. 


ASSUMPSIT  for  work  and  labour;  money  counts,   Defendant  paid  .f;^,^  _ 
money  into  /    //  § 

and  account  stated.     Plea,  non-assumpsit.     At  the  court  in  an     f/ht^u^i^ 
trial,  before  Bolland  B.,  at  the  Glamorganshire  spring  as-  ^nd  labour  ge- 
sizes,  1832,  it  appeared  that  the  defendant  resided  near  fJ™pJrticuUra 
Swansea^  and  was  the  correspondent  of  Messrs.  Gautier  J|^*JJe*necord? 
and  Dubois,  who  were  merchants  residinir  at  Brest.     In  '^®  plajntiff 

^  proved  the  work 

the  year   1831,  a  vessel  beloni^inir  to  Messrs.  Gautier  mentioned  in 

"     ^  tlie  pat  titulars 

and  Dubois  arrived  at  Swansea^  to  be  laden  by  the  de-  to  hare  been 

.  .    .  ,       performed  on 

fendant.    She  was  laden  accordingly,  but  m  quitting  the  the  property 

of  6.,  by  the 
order  of  M>f 
and  gave  evidence  to  shew  that  3f.  was  authorised  by  the  defendant,  and  also  proved  acts 
done  by  the  latter,  which  it  was  contended  were  a  recognition  of  his  own  liability  for  the 
work.     The  Judge  left  to  the  jury,  whether  sufficient  money  had  been  paid;  whether  the 
defendant  had  ratiBed  Af.'s  order,  and  to  what  extent?    The  jury  having  found  for  the  de> 
fendant,  declared,  in  answer  to  a  question  from  the  Judge,  that  Af.  had  no  authority  to 
bind  the  defendant.     The  Court,  Patke  J.  dubitante,  refused  to  disturb  the  verdict,  it  not 
distinctly  appearing  that  the  opinion  last  expressed  by  the  jury  was  the  ground  of  their  verdict. 
Held,  per  LiHtedate  and  Porke  Js.,  that  payment  into  Court  shews  only  a  liability  for  some 
work  and  labour,  and  i«  merely  evidence  which  may  be  coupled  with  other  facts,  so  as  to 
shew  a  partial  or  total  liability  on  the  particular  claim ;  and  tliat  the  effect  of  such  payment 
is  not  altered  in  this  respect  by  the  rule  of  TVin.  1  W.4,f  which  requires  a  particular  of 
demand  to  be  annexed  to  the  declaration. 


Vol.  IV. 


Xx 


port,  t/rt.H^rf  'yYlfiir.  b9. 
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18S3.       port,  she  took  the  ground  and  sustained  considerable  da- 
""■"■""       mage.  The  vessel  was  repaired  by  the  plaintiff,  who  now 
againsi        sued  the  defendant  for  such  repairs.   The  plaintiff,  in  the 
bill  of  particulars  annexed  to  the  record,  enumerated 
specifically  the  repairs  done  to  the  vessel,  and  charged 
the  defendant  with  165/.,  and  credited  him  with  a  pay- 
ment of  70/.,  the  balance  being  95/.     The  defendant 
paid  10^  into  Court  generally.     In  order  to  fix  the 
liability  upon  the  defendant^  it  was  proved  that  a  per- 
son named  Mills  had  directed  the  repairs  to  be  done; 
and  evidence  was  given  of  the  general  connexion  of 
Mills  with  the  defendant,  and  of  acts  on  the  part  of  the 
defendant,  which  were  insisted  upon  as  shewing  a  recog- 
nition of  his  own  liability  in  respect  of  the  work.     The 
learned  Judge  left  two   questions  to  the  jury :    first, 
whether  sufiicient  money  had  been  paid  into  Court  to 
satisfy  the  balance  remaining  due  for  reasonable   re- 
pairs ;  and,  if  not,  secondly,  whether  the  defendant  had 
by  his  own  acts  ratified  the  order  given  by  Mills,  and, 
supposing  him  to  have  done  so  at  all,  whether  the  ratifica- 
tion extended  to  repairs  sufficient  to  carry  the  balance 
beyond  the  amount  paid  into  Court.     The  jury  found  a 
verdict  for  the  defendant.   Upon  this,  at  the  suggestion 
of  the  plaintiff's  counsel,  the  defendant's  counsel  ob- 
jecting, the  learned  Judge  asked  the  jury,  whether  they 
considered  that  Mills  had   no   authority  to   bind  the 
defendant,  or  that  the  money  paid  into  Court  was  suffi- 
cient to  cover  the  balance  due  ?     The  jury  answered, 
that  they  were  of  opinion  that  Mills  had  no  authority 
to  bind  the  defendant.      In  Easter  term   1882,  John 
Evans  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  payments 
made  were  admissions  of  Mills's  authority  to  bind  the 

defendant ; 


IN  THE  Third  Year  op  WILLIAM  IV.  675 

defendant;   and  that,  therefore,  the  jury  had  found  a        18SS. 
verdict  on  false  grounds. 


Maule  and  E.  V.  fVittiams  now  shewed  cause.  The 
question  was  properly  left  to  the  jury.  It  is,  however, 
true  that  if  the  jury  had  expressly  found  a  fact  inconsis- 
tent with  their  general  verdict,  the  verdict  could  not  have 
been  supported.  But  it  is  not  so  if,  as  here,  they  merely 
find  a  fact  which  is  not  of  itself  sufficient  to  support  the 
verdict  Besides,  the  payment  into  court  is  not  con- 
clusive evidence  of  the  liability  or  authority.  In  cases 
where  the  declaration  sets  out  a  special  contract,  the 
defendant  has  express  warning  as  to  the  nature  of  the 
claim,  before  he  pays  the  money  into  court.  But  it 
could  not  be  maintained  that,  if  the  declaration  con- 
tained only  a  common  count  for  goods  sold  and  deli- 
vered, and  money  were  paid  into  court,  the  plaintiff 
might  establish  a  case  by*  simply  shewing  that  some 
goods  were  delivered  to  a  third  party.  It  will  be  said 
that,  in  the  present  case,  only  one  claim  has  been 
shewn  to  exist,  and  that  the  payment  must  be  applied 
to  this  one.  But  suppose  work  and  labour  had  been  per- 
formed for  the  defendant  four  or  five  years  ago,  to  the 
amount  of  the  10/.,  the  payment  might  have  been 
made  with  respect  to  that  work.  The  plaintiff  cannot 
use  the  payment  as  conclusive  proof  of  the  defendant's 
liability  for  any  work  which  the  plaintiff  may  have 
performed  at  any  time  or  place.  It  might  as  well  be 
treated  as  proof  of  the  execution  of  any  written  special 
agreement  which  the  plaintiff  might  allege  to  have  been 
made.  Besides,  there  are  two  questions  here ;  first,  whe- 
ther the  defendant  be  liable  at  all,  and,  if  he  be,  then, 

X  x  2  secondly. 


MxAGxa 
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1838.        secondly,  to  what  extent  he  is  liable.     At  most,  the  pay* 

ment  of  the  10/.  admits  the  liability  to  that  extent  only. 

neainst  In  Seatou  V.  Benedict  (a),  Gaselee  J.  says  "  Payment 
into  court  generally,  in  assumpsit^  admits  nothing  beyond 
the  amount  of  the  sum  paid  in.  Where,  indeed,  there 
is  a  special  contract,  the  payment  into  court  admits 
that  contract;  but  where,  as  in  the  common  indebitatus 
assumpsit,  the  demand  is  made  up  of  several  distinct  items, 
the  payment  admits  no  more  than  that  the  sum  paid  in 
is  due."  The  plaintiff  might  have  authorized  repairs  to 
the  extent  covered  by  the  10/.,  or  he  might  mean, 
although  not  actually  liable,  to  assent  to  a  liability  to 
that  extent;  but,  beyond  that,  to  recur  to  his  legal 
rights.  And  the  jury  may  have  answered  the  question 
in  either  sense.  As  to  die  payment  for  which  the 
plaintiff  gives  credit  in  his  particulars,  the  70/.  is  not 
shewn  to  have  been  paid  by  or  on  behalf  of  the  de- 
fendant ;  and,  even  if  that  were  shewn,  he  might  have 
paid  it  as  agent  of  Gautier  and  Dubois.  But  in  fact 
the  giving  of  the  credit  amounts  only  to  an  admission 
on  the  part  of  the  plaintiff. 

John  Evans  and  Whitcombe  contr^.  The  defendant, 
by  his  payment  into  Court,  admits  that  there  was  some- 
thing due  upon  the  repairs ;  and  all  that  the  jury  ought 
to  have  considered,  was  the  amount  due.  Such  a  case 
as  this  must,  since  the  late  rule  of  Court  (i),  be  treated 
exactly  as  if  the  declaration  set  forth  the  items  contained 
in  the  bill  of  particulars,  the  latter  being  now  a  part 
of  the  record.  The  language  used  by  Tindal  C.  J. 
in  Macarthy  v.  Smith  (c),  shews  that  the  parties  go  to 

(a)  5  Bmg.  32.  (6)   Trin.  I  IF.  4.  2  B,  i  Ad,  78& 

(cj  6Bmg.lA6, 
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trial  upon  the  understanding  that  the  complaint  on  the  1833. 
record  amounts  to  neither  more  nor  less  than  the  claim  "7  " 
made  in  the  bill  of  particulars.     The  direction  of  the        againsi 

^  ^  ^  Smith. 

learned  Judge  is  also  wrong.  He  left  it  to  the  jury 
to  say  whether  there  was  a  liability  beyond  the  sum 
paid.  But  there  could  not  be  a  shifting  liability ;  the 
defendant  must  have  been  liable  to  the  whole  demand 
or  to  no  part  of  it.  Again,  the  direction  to  the  jury 
was  such  as  to  induce  them  to  suppose  that  the  defend- 
ant's liability  rested  simply  on  MilWs  right  to  bind 
him;  whereas  there  were  independent  acts  shewn  to 
have  been  done  by  the  defendant  which  of  themselves 
amounted  to  a  recognition  of  liability. 

Denman  C.J.  This  rule  must  be  discharged.  I 
think,  substantially,  all  the  material  points  were  sub- 
mitted to  the  jury.  I  had  rather,  indeed,  that  it  had  not 
been  left  as  a  question  whether  Mills  had  any  authority 
at  all  to  bind  the  defendant,  because  there  were  acts  of 
recognition  independent  of  any  thing  done  by  Mitls^ 
which  tended  to  shew  the  defendant's  liability.  But  it 
was  very  proper  that  the  jury  should  be  desired  to  con- 
sider whether  that  authority  extended  beyond  the  sums 
paid.  And,  if  it  did  not  go  beyond  that,  then  it  became 
a  proper  question  whether,  and  how  far,  the  defendant 
by  his  own  acts  had  made  himself  liable  to  the  demand. 
These  questions  were  all,  in  substance,  left  to  the  jury, 
and  they  found  a  verdict  for  the  defendant.  After  the 
verdict,  the  jury,  in  answer  to  the  question  put,  nega- 
tived the  authority  of  Mills  altogether.  But  it  does  not 
follow,  that  the  jury  founded  their  verdict  upon  this  be- 
lief; it  may  have  rested  upon  one  of  the  other  grounds. 
Where  a  verdict  is  returned  upon  a  proper  summing  up, 

X  X  3  and 
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1833.  and  an  endeavour  is  made  afterwards  to  disturb  that 
""^  verdict  by  reference  to  something  which  has  operated  on 
agahut       the  minds  of  the  jury,  it  must  be  shewn  distinctly  that 

they  went  upon  that  in  giving  their  verdict     Here  that 

is  not  the  case. 

LiTTLEDALE  J.  I  am  of  the  same  qpinion.  The 
payment  of  money  into  Court  may,  under  some  circum- 
stances, amount  to  an  admission  of  liability.  It  cannot 
be  construed  only  as  a  purchase  of  peace,  unless  there  be 
a  stipulation  of  that  sort  at  the  time  of  the  payment; 
which  does  not  take  place  when  money  is  merely  paid 
into  Court  In  that  case  it  amounts  only  to  a  formal 
admission  of  the  defendant  by  his  attorney,  that  so 
much  is  due  on  a  claim  of  the  nature  expressed  in 
the  declaration ;  that  is,  in  the  present  case,  for  work 
and  labour.  It  is  no  more  an  admission  of  liabili^ 
than  if  a  payment  had  been  made  on  a  similar  account 
before  action  brought  In  the  present  case,  it  did  not 
necessarily  follow  from  the  payment  that  this  work  and 
labour  should  have  been  performed  upon  the  vessel. 
Nor  did  it  shew  a  liability  of  any  sort  beyond  the  sum 
paid  in.  Now  the  liatnlity,  according  to  the  case  on  be- 
half of  the  plaintiff,  rests,  not  in  any  interest  of  the 
defendant  in  the  vessel  repaired,  but  in  directions  given 
by  him.  So  that  it  becomes  material  to  ascertain,  whether 
the  admission  of  liability  extends  to  the  whole,  or  to  how 
much  of  the  claim.  It  may  appear,  either  that  there  was 
an  authority  to  the  extent  only  of  the  money  paid,  or 
that  there  was  an  authority  to  the  whole  extent  of  the 
work  performed.  The  defendant  might  be  willing  to 
undertake  a  liability  for  a  partial  repair,  though  not  for 
a  general  one.    That  is  a  question  for  the  jury.     It  is, 

however, 
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however,  urged  on  the  part  of  the  p]ainti£P  that,  since  the        1 333. 

new  rule,  the  case  must  be  treated  as  if  the  particulars  of       

demand  were  a  part  of  the  declaration;  for  instance,  as  if  againu 
the  declaration  had  alleged  certain  work  performed  on 
the  bowsprit,  and  so  on.  I  cannot  agree  to  this,  so  far  as 
regards  the  effect  of  payment  of  money  into  Court  It 
might  be  that  the  full  particulars  were  not  originally 
annexed  to  the  record,  and  in  that  case,  there  being 
only  a  claim  for  work  and  labour  in  the  first  instance, 
the  defendant  might  choose  to  admit  that  he  owed 
10/.  for  some  work  and  labour,  and  pay  that  sum  into 
Court,  and  afterwards  might  demand  full  particulars, 
which,  when  delivered,  might  contain  what  he  con- 
sidered new  causes  of  action.  For  this  reason,  I  think 
it  safer  to  adhere  to  the  rule,  that  the  payment  of  money 
into  Court  does  not  bind  the  defendant  to  admit  the 
particulars  of  the  demand,  and  that  the  particulars  are 
not  necessarily  connected  with  the  payment.  I  am  of 
opinion,  therefore,  that  the  question  was  properly  left 
to  the  jury.  The  liability  would  be  established  by  Mills 
having  authority,  or,  in  default  of  that,  by  the  defendant 
ratifying  the  engagement ;  and,  if  the  liability  existed, 
the  question  would  be,  how  far  it  extended. 

Parke  J.  I  am  not  satisfied  that  the  jury  have  found 
their  verdict  on  the  right  ground;  and,  if  the  matter 
depended  upon  me,  I  should  send  the  case  to  a  second 
trial.  The  jury,  in  answer  to  the  question  put  to  them 
after  the  verdict,  negatived  Mills's  authority,  and  from 
the  mode  in  which  the  question  was  put,  and  their 
answer  to  it,  I  should  infer  that  they  founded  their  ver- 
dict altogether  upon  Mills's  want  of  authority ;  whereas 
it  is  clear,  that  he  might  have  had  none,  and  yet  the 

X  X  4  defendant 
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1833.        defendant  have  been  liable  to  their  demand.     Under 
ri  these  circumstances,  I  should  have  wished  the  case  to 

JUlAGER 

agnirut        have  gone  to  a  second  trial,  that  the  jury  might  have 

Smith. 

decided  upon  both  questions ;  first,  whether  Mills  had 
authority  to  bind  the  defendant;  and  secondly,  in  default 
of  that  authority,  whether  the  defendant  had  rendered 
himself  liable,  by  his  own  acts,  to  a  greater  amount  than 
the  money  paid  into  Court  With  regard  to  the  effect 
of  payment  of  money  into  Court,  there  is  no  doubt,  but 
that  if  such  a  payment  is  made  on  a  count  alleging  a 
special  contract,  it  operates  as  an  admission  of  that  con- 
tract :  if  on  a  general  indebitatus  count  for  work  and 
labour,  or  the  like,  on  which  the  plaintiff  mightjrecqver 
for  one  or  more  distinct  contracts,  it  operates  as  an 
admission  of  a  liability  to  that  amount,  on  some  one  or 
more  of  such  contracts :  its  effect,  in  both  cases,  is  the 
same  as  if  a  payment  had  been  made  by  the  defendant 
to  the  plaintiff  of  the  like  sum  before  action  brought. 
But  in  that  case,  supposing  it  had  clearly  appeared  in 
evidence,  that  there  was  in  reality  one  entire  indivisible 
contract  in  question  between  the  parties,  to  which  the 
payment  must  necessarily  be  referred,  such  payment 
would  have  operated  as  an  admission  of  that  contract, 
leaving  it  open  to  the  defendant  to  make  out  his  defence 
as  to  the  unsatisfied  part  of  it :  and,  in  like  manner, 
the  payment  into  Court  on  a  general  indebitatus  count 
for  several  things,  may,  I  conceive,  in  some  cases,  cou- 
pled with  the  evidence,  have  the  effect  of  an  admission 
of  a  particular  contract  I  do  not  mean  to  say,  that 
the  payment  would  have  had  that  effect  in  the  present 
case :  but  as  the  only  transaction  in  question  between 
the  parties  was,  the  demand  for  the  repairs  of  the  ship 
on  one  particular  occasion,  the  payment  of  money  into 

Court 


Smitu. 
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Court  would  certainly  have  had  the  eflfect  of  an  adrais-        J  833. 
sion  of  liability  to  a  part  of  that  demand :  the  defendant        

MZAGIK 

being  at  liberty  to  contend  that  he  had  not  made  him-        y««* 

self  liable  beyond  that  amount    I  cannot  help  thinking, 

that  the  jury  have  proceeded  on  a  wrong  ground ;  and 

that  they  have  not  taken  into  consideration  at  all  the 

acts  of  the  defendant  as  tending  to  establish  his  liability, 

but  that  they  have  enquired  only  whether  MiUs  was 

the  agent  of  the  defendant ;  and  assumed  that,  unless 

he  were,  the  defendant  would  not  be  liable.     On  that 

account  a  new  trial  would  have  been  more  satisfactory 

to  my  mind. 

Rule  discharged. 


Everett  against  Youells.  wednaday, 

*^  Jpril  24th. 

'^I^HIS  was  an  action  of  assumpsit,  on  a  warranty  of  The  delivery  ,U'=bi'C  ^ss 

X  "  ^  of  food  to  a   /Z*CLft.3S} 

sheep,  tried  before  Vaughan  B.  and  a  special  jury,  juryman,  after 
at  the  Norfolk  spring  assizes,  1832.     The  verdict  was  ihutupto 
for  the  defendant     Storks  Serjt.,  in  Easter  term  1832,  their  verdict, 
{April  19th),  moved  for  a  rule  to  shew  cause  why  there  fo^wtUngUie 
should  not  be  a  new  trial  ia) ;  first,  on  the  ground  that  .?J^^*  '"*'•'  '^ 

V    ' '  ^  o  It  do  not  appear 

the  verdict  was  against   evidence;   and   secondly,   on  if»t»uchr©- 

°  "^  freshmentwas 

affidavits.     By  the  first  of  these,  it  appeared  that  the  suppUed  by  a 

par^  to  the 

trial   began  in    the   afternoon  of  Friday^  the   23d  of  cause,  or  that 

,*,  1  •!!  n    \  jiiii»i      it  wae  delivered 

March,  and  occupied  the  rest  of  that  and  all  the  fol-  to  a  juryman, 
lowing  day ;  that  on  Satvrday  evening,  at  eight  o'clock,  out^decided' t& 
the  jury  retired  from  the  box  to  consider  their  verdict,  "^Affidavits  of 

jurymen  are 
admissible  as  to  matters  which  pass  openly  in  Court,  but  where  there  ii  a  Judge's  report  on 
the  same  points,  that  is  conclusive.  /l 

(a)  Before  I.ord  Taatrden  C.  J.,  LUtUdaU,  Parke,  and  PatUton  Ji. 

and. 


* 


ODMLLS. 
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]8SS.        <^^9   Ao^  agreeing)   were   shut   up  till   the   following 

morning;  and  that  about  three  hours  after  they  were  shut 

agtthut  up,  a  servant  of  J.A.^  Esq.,  the  foreman,  conveyed 
a  sandwich  to  him  by  stratagem.  The  second  affidavit 
(by  the  plaintiff's  attorney),  stated  the  deponent's  in- 
formation and  belief,  that  about  ten  o'clock  on  the  Sun- 
day morning,  the  jury  had  an  interview  with  the  Judge, 
who,  then  observed  to  them  on  the  subject  of  their  ver- 
dict, **  that  concession  ought  to  be  made  by  the  minority 
to  the  majority;"  shortly  after  which,  they  agreed  to  find 
for  the  defendant ;  and  the  deponent  said  he  was  in- 
formed and  believed,  that  in  consequence  of  the  Judge's 
explanation,  and  of  exhaustion  for  want  of  victuals,  three 
jurymen  whom  he  named,  (not  including  J,  A.)  were  in- 
duced, though  against  their  inclination,  to  yield  up  their 
own  opinion  and  agree  with  the  rest  of  the  jury  to 
find  ibr  the  defendant.  Storks  Serjt  also  proposed  to 
put  in  affidavits  of  two  of  the  jurymen  to  a  similar 
effect  with  the  last  [Lord  Tenterden  C.  J.  I  doubt 
whether  these  are  admissible.]  They  do  not  come 
within  the  decided  cases,  where  jurymen  have  offered 
to  allege  their  own  misconduct;  and  a  ground  is  laid 
for  receiving  them,  if  the  Court  be  of  opinion  that  the 
verdict  was  against  evidence. 

Lord  Tenterden  C.  J.  The  delivery  of  food  to  the 
foreman  might  be  ground  for  imposing  a  fine,  but  it  is 
not  a  reason  for  setting  aside  the  verdict.  It  does 
not  appear  that  the  food  was  supplied  by  a  party  to 
the  cause,  nor  on  which  side  the  juryman  who  received 
it,  was  at  the  time;  that  one  juryman  only  held  out; 
or  that  the  delivery  of  refreshment  to  the  one  who 
held  out  turned  the  event  of  the  trial.      Unless   the 

affidavits 
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affidavits  would  shew  that  this  refreshment  had  the  effect        18S3. 
of  carrying  the  verdict,   they  would  not  support  the        "^"^ 

Etsrbit 
rule  (a).  agabut 

TOUZLU. 

LiTTLEDALE  J.  concurred.  "^     •..<x-'. /  ^ 


Parke  J.  The  officer  who  attended  the  jury  may  be 
punishable  for  neglect ;  but  it  would  be  a  fearful  thing 
if  verdicts  could  be  set  aside  on  such  grounds  as  this. 

Patte^on  J.  concurred. 

The  rule,  therefore,  as  to  this  point,  was  refused ;  but 
a  rule  nisi  was  granted  on  two  of  the  grounds  stated ; 
one  of  them  being  the  alleged  misdirection  of  the  learned 
Judge,  which  was  said  to  have  influenced  a  part  of  the 
jury:— 'Lord  Tenterden  at  the  same  time  observing 
that  the  statements  on  this  point  might,  perhaps,  go  the 
length  of  shewing  that  the  verdict  was  not  that  of  the 
whole  jury ;  but  that  this  would  be  a  very  dangerous 
ground  to  act  upon  in  setting  aside  a  verdict. 

The  report  of  the  learned  Judge  was  now  read ;  by 
which  it  appeared  that  the  expressions  he  had  used  were 
different  from  those  ascribed  to  him.  Kelly  and  Austin^ 
in  support  of  the  rule,  were  stopped  by  the  Court. 

F.  Pollock  and  Storks  Serjt.,  contra,  adverted  to  the 
affidavits  of  the  two  jurymen ;  contending  (which  was 
denied  on  the  other  side)  that  the  Court,  on  the  former 
occasion,  had  permitted  them  to  be  filed.  \Parke  J.  We 
cannot  hear  these  affidavits.]     A  juryman  is  competent 

(a)  See  Cv.  UU.  S27  6.     Dune.  Trials  per  Pait,  Sth  edit  248^258. 

to 
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1833.        to  state  on  affidavit  what  passes  publicly  in  presence  of 
the  Court. 


EVKRXTT 

agaimt 

YOUXLU. 


Per  Curiam,  {a)  We  cannot  receive  statements  from 
the  jury  to  shew  on  what  grounds  they  acted.  Affidavits 
of  jurymen  may  be  admissible,  to  shew  what  questions 
they  put  to  the  judge  (though  that  would  come  better 
from  any  other  source),  or  they  may  be  used  to  supply 
the  defect  of  notes  by  counsel :  but  when  we  have  the 
Judge's  own  statement,  that  is  a  better  authority. 

The  Court,  therefore,  being  of  opinion  that  on  the 
report  there  appeared  no  misdirection,  nor  any  ground 
for  saying  that  this  was  not  the  verdict  of  the  whole 
jury ;  and  that  on  the  other  point  there  was  no  reason 
for  disturbing  the  verdict,  the  rule  was 

Discharged. 

(a)  Denman  C  J.,  IMedale  and  Piarke  Ju 
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18S5. 


The  King  against  The  Justices  of  the    West  Tkur»day, 

Riding  of  Yorkshire. 

(In  the  Matter  of  Bower.) 

A    RULE  nisi  had  been  obtained  for  a  mandamus  to  In  a  notice  of^^tf^-A 

the  justices  of  the  West  Riding  to  enter  contmu-  an  order  for  «'//« 
ances  upon,  and  hear,  the  appeal  of  Joshua  Bower  against  footwa/ (under 
certain  orders  of  two  justices  for  diverting  certain  public  ,^  3.)*it'guf-  ' 
footways  in  the  township  of  Middleton,  in  the  parish  of  ^''^"hJ?^***" 
RotJvxell,  in  the  said  West  Ridinir.     The  orders  were  !>«"«"» » •    , 

°  party  aggrieved, 

three  in  number,  all  dated  the  28th  oi  May  18S2;  and  ifitbesuted 

that  he  and  hb 

Bower  J  on  the  25th  of  June  1832,  gave  notices  of  appeal  tenanu,  oc- 
cupiers of  a 
against  each  of  the  orders,  and,  among  other  objections,  farm  and  lands 

the  following  was  stated  in  every  notice.     "  Because,  if  ^^y,  ,nd  who 

the  said  order  should  stand,  and  the  said  road  be  stopped  ^^  ^!Shw^ 

up,  the  appellant  and  his  tenants,  occupiers  of  a  certain  f  "R*mj  «>» 

farm,  lands,  &c.,  near  adjoining;  the  said  road,  and  who  ^^^  persons, 

"      ^  and  tlie  public, 

have  heretofore  used,  and  have  a  right  to  use,  the  same,  will  be  put  to 

great  inconve- 

and  also  other  persons,  and  the  public,  would  be  put  to  nience. 

i>      rr«i  •  3-  1         .        •  •  Th*  statute 

great  inconvenience.       I  he  notices  did  not  otherwise  requires  <Men 
state  that  the  appellant  was  aggrieved    by  the  orders.  an^app«a*u>  ° 

the  sessions 
against  such  order.  By  a  rule  of  the  West  Riding  sessions,  in  cases  of  appeal  '*  net  other- 
wise directed  by  law,"  ten  days*  notice  is  to  be  given,  exclusive  of  the  day  of  notice  and  first 
day  of  the  sessions :  Held,  that  the  statute  meant  ten  days'  notice,  one  inclusive  and  the 
other  exclusive;  that  the  sessions  rule  did  not  apply  to  this  case,  or  if  it  were  intended  to 
do  so,  this  Court  would  use  its  discretionary  power  of  controlling  the  practice. 

Tlie  appellant  gave  notices  of  appeal  agMnst  three  orders,  all  of  the  same  date ;  he 
attended  the  clerk  of  the  peace  to  enter  them,  and  the  entry  was  in  the  following  form. 
**  A,s  appellant  against  an  order  of  B,  and  C  Esquires,  dated,  &c.  for  stopping  up  footways 
in,**  &c.  He  paid  the  fee  as  upon  one  appeal.  At  the  sessions,  the  appellant's  counsel  being 
called  upon  by  the  other  side  to  elect  which  appeal  he  would  proceed  with,  proved  his  notices 
upon  one,  which  was  dismissed  on  a  supposed  defect  of  notice,  and  the  order  confirmed,  as 
were  the  two  others,  nothing  being  said  of  the  appeals  against  these,  to  which  the  same  ob- 
jections would  have  applied.  On  motion  for  a  mandamus  to  enter  continuances  and  hear 
the  appeals,  it  appearing  that  the  preliminary  objection  taken  was  unfounded,  and  that  the 
af>pcllant  had  in  reality  intended  to  enter  his  appeal  against  all  the  orders,  this  Court  made 
tlie  rule  absolute  as  to  oil  three. 

The  Jf  ^ac.  f!2. 
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18SS.        The  next  quarter  sessions  for  the  West  Riding  were 
held  on  the  5th  of  Jtdy;  on  which  day  the  appellantfs 

The  KiKG 

offmiu        attorney  entered  an  appeal  with  the  deputy  clerk  of  the 

The  Justices  of  •         %       n  %%        •         n  ««    -r    r  n  1 

The  West  peace,  in  the  following  form  —  **  Joshua  Bowery  appel- 
of  ToftKiaf u.  l&nt  against  an  order  of  J.  A.  and  J.  L  Esqrs.  for  stop- 
ping up  footways  in  the  township  of  Middleton,  dated 
28th  May  1832."  And  he  paid  the  fee  which  is  usual 
for  entering  one  appeal,  the  deputy  clerk  of  the  peace 
not  being  i^prised  at  the  time  that  more  than  one  order 
was  in  question  (a).  The  three  orders  being,  on  the  same 
day,  returned  to  the  sessions,  the  respondents'  counsel 
called  on  the  counsel  for  the  appellants  to  elect  which 
case  he  would  enter  upon ;  and  he  proceeded  to  prove 
his  notices  of  appeal  against  the  order  which  stood 
second.  An  objection  was  taken,  but  over-ruled,  that 
the  notice  did  not  state  the  appellant  to  be  a  party 
aggrieved.  It  was  then  objected  that  there  had  not 
been  ten  days'  notice  of  appeal  according  to  the  rules 
of  practice  of  these  sessions;  one  of  which  is  as  follows: 
—  **  Appeals.  In  all  cases  of  appeals  not  otherwise 
directed  by  law,  ten  days'  notice  in  writing  shall  be 
given  by  the  party  appealing,  his,  her,  or  their  attor- 
ney or  solicitor,  exclusive  of  the  day  of  service  and  the 
first  day  of  the  sessions  or  the  adjournment  to  which 
the  appeal  is  intended  to  be  made."  The  Court  held 
this  objection  valid,  and  dismissed  the  appeal  and  con- 
firmed the  order.  They  also  confirmed  the  other  two 
orders,  no  appeal  against  them  being  entered  upon,  nor 
any  evidence  offered  of  service  of  notice  as  to  them. 

(a)  The  attorney  for  the  appellant  swore  that  be  serTed  the  notices  of 
appeal,  and  «  as  such  attorney  did  duly  enter  the  said  appeal  at  the  clerk 
of  the  peace's  office.*' 

Blackbttme 


IN  THE  Third  Year  of  WILLIAM  IV.  687 

Blackbume  and  Dundas  now  shewed  cause.      This        18S8. 
is  a  notice  given  under  the  statute  55  G,  3.  c.  68.  s^  8.        •^— - 
which  enacts  that  in  case  of  a  footway  being  stopped        of^aimt 
up  by  order  of  justices,  it  shall  be  lawful  for  "  any  per-      TheVc^^ 
son  injured  or  aggrieved  by  any  such  order  or  pro-  ofywucsHwi 
ceeding/'  to  appeal  to  the  justices  at  the  quarter  sessions 
next  after  the  expiration  of  four  weeks  from  the  first 
publication  of  notice  of  such  order,   *^  upon  giving  ten 
days'  notice  in  writing  of  such  appeal  to  the  surveyor 
of  the  highways,"  &c. ;  and   the  said  court  of  quarter 
sessions  is  thereby  authorised  and  empowered  to  hear 
and  finally  determine  such  appeal.     First,  the  fact  of 
the  appellant  being  a  party  aggrieved,   is   not  shewn    • 
with  the  certainty  which  appears  to  be  requisite  on  a 
comparison  of  the  cases.  Rex  v.  The  Justices  of  Essex  (a), 
Bex  V.  TTie  Justices  of  the    West   Riding  (6),   Rex  v. 
The  Inhabitants  of  BlackansAon  (c).     Secondly,  there  was 
not  ten  days'    notice    according   to    the    construction 
which   the   sessions   have   determined   should  be   put 
upon  those  words  in  the  statute.     By  the  expressions 
there  used  it  was  left  open  to  them  to  decide  whether 
the  ten  days  should  be  exclusive  or  inclusive,  and  they, 
to   prevent    disputes,   have   established   a  rule,  which 
ought  to  have  been   observed.      Thirdly,   one  appeal 
only  was  entered  or  proceeded  upon ;  on  two  others  the 
orders  were  confirmed,  and  as  to  these  at  least  there  is 
no  ground  for  the  application. 

FoUett  contra.  It  is  clearly  shewn  by  the  notice, 
though  not  stated  in  terms,  that  the  appellant  is  ag- 
grieved ;  on  this  point,  therefore,  the  language  of  the 

(a)  5B.^  r."431.  (6)  7  B.  ^C.  678. 

(c)  \OB.i  a  792. 

Court 
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1833.        Court  in  Bex  v.  The  Justices  of  the  West  Riding  (a),  and 

-.    J-  ^        Rex  V.  Blackawton  (&),  is  expressly  in  his  favour.    t2)fn- 

ofioinst        fnan  C.  J.     We  do  not  think  any  thing  of  that  objec- 

The  Justices  of  J  ^  ^ 

The  West      tion.]     As  to  the  second  point,  even  the  rule  of  the 

Riding 

of  TouiHus.   sessions  only  requires  ten  days*  notice,  exclusive  of  the 

day  of  service  and  first  day  of  the  sessions,  in  those 
cases  uihere  it  is  not  otherwise  directed  by  law.  Here 
the  statute  requires  ten  days'  notice ;  the  proper  con- 
struction of  which,  according  to  the  general  rules  of 
law,  is,  that  one  day  shall  be  reckoned  exclusively  and 
one  inclusively.  That  mode  of  construction  is  adopted 
in  the  new  rules  of  Court,  Hil.  2  W.  4.  (c),  and  was 
recognized  in  some  degree  in  Pellew  v.  The  Hundred  of 
Wonfbrd{d\  as  applicable  where  the  computation  is 
made  from  an  act  done  by  the  party  against  whom  the 
time  runs.  That  is  so  here.  If  the  sessions  intended, 
by  their  rule  of  practice,  to  require  ten  days'  notice 
exclusively,  where  a  statute  only  prescribes  *^  ten  day^ 
notice,*  the  question  then  will  be,  whether  the  justices 
ought  to  have  acted  upon  such  a  rule,  and  if  not,  this 
Court  will  exercise  its  discretionary  power  of  controlling 
their  practice,  as  in  Rex  v.  The  Justices  of  Wilts  (^), 
and  Rex  v.  The  Justices  of  hancashire  {g).  As  to  the  third 
objection,  it  is  not  denied  that  there  were  notices  of 
appeal  againt  three  orders:  the  appellant  was  called 
upon  in  Court  to  elect  on  which  appeal  he  would  pro- 
ceed ;  and  when  one  had  been  dismissed  in  the  manner 
stated,  it  became  useless  to  proceed  with  the  others. 

Denman  C.  J.     I  am  of  opinion,  that  this  rule  must 
be  made  absolute.     As  to  the  last  objection,  the  omis- 

(a)  7  P.  tj-  C.  678.  (6)   XOB.^C.  799. 

(c)  3B.^  Ad.  393.  ((/)   9  3.^0.  134. 

(e)  10  Eoit,  404.  (g)  7  j5.  J  C.  691. 

sion 
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sion  to  proceed  on  the  appeal  to  the  first  and  third        1833. 

orders  is  explained  by  the  decision  of  the  Justices  on 

the  second :  and  it  appears  sufficiently  on  the  affidavits        agamM 

,  ,  11.11       The  Justicet  of 

that  the  attorney  meant  to  tender  his  appeals  to  be  The  Weu 
entered  against  the  three  orders.  With  respect  to  the  ^f  yoekwiei. 
second  point,  the  rule  of  practice  at  the  sessions  is  inap- 
plicable here;  for  it  applies  only  to  **  cases  of  appeals 
not  otherwise  directed  by  law."  Here  it  is  directed 
by  the  statute  that  there  shall  be  ten  days'  notice  of 
appeal  to  the  sessions,  and  that,  according  to  the  prac- 
tice of  the  superior  courts  in  other  cases  where  such 
notice  is  required,  must  be  taken  to  mean  that  one 
day  shall  be  reckoned  inclusively  and  one  exclusively. 
It  was  not  competent  to  the  sessions  to  impose  such  a 
rule  as  is  here  contended  for ;  if  they  meant  it  to  be 
applicable  to  this  statute,  they  have  misconstrued  the 
clause  in  question ;  but  it  seems  to  me  that  they  have 
merely  left  the  act  as  they  found  it  On  the  first  point 
their  decision  was  right. 

LiTTLEDALE  J.  The  words  **  ten  days'  notice"  in 
65  G.  3.  c.  68.  s.  3.  must  be  construed  as  such  words 
are  in  other  cases,  and  are  not  afiected  by  the  rule 
of  the  sessions.  It  does  in  this  case  sufficiently  appear 
by  the  words  of  the  notice  that  the  appellant  is  a 
party  aggrieved;  the  allegation  of  inconvenience  to 
the  public  in  general,  is  an  addition  which  make  no 
difference. 

Parke  J.  If  the  time  of  notice  was  already  fixed 
by  law,  the  rule  of  sessions  does  not  interfere  with  it ; 
and  if  the  rule  were  intended  to  have  that  efiect, 
this  Court  might  exercise  a  control  over  it.     The  act 

Vol.  IV.  Y  y  says 
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18S8.        fayt  there  shall  be  ^  ten  days'  notice"  of  appeml  to 

^^  j^^^      the  sessieof,  and  the  Court  cannot  adopt  a  better  rule 

agaimtt       for  constminiT  the  words  than  that  which  has  been 

The  JuftdcM  of  ^ 

Tht  WflH  already  adopted  in  similar  cases.  If  the  l^slatore 
«fYoftKsififti.  had  intended  a  different  practice  to  be  followed  in 
this  instance,  they  would  probably  have  said  ^  tea 
clear  days."  With  respect  to  the  appeals  against 
the  several  orders,  it  seems  that  the  intention  of  the 
appellant  was  to  enter  his  appeals  against  all  the 
orders.  If  that  was  not  done,  there  is  nothing  to  shew 
that  it  was  his  fault  On  the  first  point,  I  think  the 
decision  of  the  justices  was  right 

Rule  absolute. 


Thttnday,  Ex  parte  Battine,  LL.D« 

JprU  SSth.  '^  ^ 


Ai/s      A  pension  dnr-     A    RULE  had  been  obtained,  callinir  upon  the  Com- 

///  ing  hit  Ma-         XA.  o     i- 

jMty'f  pltMura,  missioners  of  the  Insolvent  Debtors'  Court  to  shew 

grtknitd  by 

ordtr  in  coun-  cause  why  a  prohibition  should  not  issue  to  the  said 

for pLtMr-^^  court  against  proceeding  on   an  order  made  by  them 

▼I^TtTonhe  0°  ^^^  ^7th  of  November  1831,  for  the  assignment  of 

!h"Sd*on'il  P"*^^  ^^  ^  ^^^^^^  pension  of  200i  per  annum  granted 

navy  Mdmattt,  to  William  Battine,  LL.D.  by  the  Prince   Resent  k 

DiAy  ba  appro-  ^  ^o 

priattd,  under    council   on   the  8th  of  May  1812,  and   held   bv  tW 

tba  intolvant  ^  ^  ,  j    *-k 

act  7  a  4.         said  William  Battine  during  His  Majesty's    pi 
with  the  coi^.     and  from  making  any  order,  or  taking  any  pr 

•ant  of  the  /i  .      .  .     r         i  .^ 

lordt  of  Uia        for  assignmg  any  part  of  such  pension.     The 
iy^niol'''     ^«c^  »^^«^  o"  affidavit  for  and  against  tl>e  rule 

cr^iton.  follows:  — 

Quart, 
AVhelbar  thb 

Court  could  ht?«  granted  a  prohibition  to  the  insolvent  debtors'  court  againn  wm 
upon  an  order  for  such  apprppriatioo,  if  it  had  not  been  warranted  by  the  atatutc? 

b 
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In  March   1812,   the  Prince  Regent,   by  order   in        183S. 
council,  referred  to  a  committee  of  the  privy  council        "^"^ 

£z  parte 

a  report  from  the  Lords  Commissioners  of  the  Ad-  Battimx. 
miralty  upon  a  certain  memorial  of  the  above  men- 
tioned Dr.  Battine^  late  His  Majesty's  advocate  general 
in  his  office  of  Admiralty.  The  memorial  stated,  that 
Dr.  Battine  had  been  superseded  in  his  office,  and 
prayed  some  provision  on  retirement  in  remuneration 
of  his  past  services  during  twenty  years.  The  Lords  of 
the  Admiralty  had  in  their  report  submitted,  for  reasons 
assigned  by  them,  whether  it  would  be  proper  to  grant 
any  pension,  but  recommended  that  such  pension,  if 
granted,  should  not  exceed  200/.  per  annum.  Upon 
this  report  the  committee  of  privy  council,  on  the  8th 
of  May  1812,  represented  to  the  Prince  Regent  in 
council  that  it  might  be  advisable  to  grant  Dr.  Battine^ 
in  the  name  and  on  the  behalf  of  His  Majesty,  a 
pension  of  200/.  per  annum  to  commence  from  the 
day  he  ceased  to  hold  his  office,  and  to  be  charged 
on  the  ordinary  estimates  of  the  navy;  and  on  the 
same  8th  of  May  the  Prince  Regent,  by  and  with  the 
advice  of  the  privy  council,  approved  of  the  proposal 
made  by  the  committee,  and  ordered  that  the  said 
pension  should  be  granted,  to  commence  and  to  be 
charged  as  recommended  by  the  committee;  and  the 
Lords  of  the  Admiralty  were,  by  that  CNrder,  required 
to  give  the  necessary  directions. 

On  the  17th  of  Naoember  1831,  Dr.  Battine  was  dis- 
charged from  custody  under  the  Insolvent  Debtors'  act, 
7  G.  4.  c.  57.  and  executed  the  usual  warrant  of 
attorney.  Before  his  discharge  it  was  determined  by 
the  Court  that  the  annual  sum  of  180/.,  part  of  the 
said  pension,  should  be  paid  to  the  assignees  of  the 

Y  y  2  insolvent's 
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183S.       insolvent's  estate,  to  be  applied  in  discharge  of  the  debts 
till  that  Court  should  further  order;  and  they  com- 

£z  parte 

Battinx.  municated  to  the  Lords  of  the  Admiralty  their  intention 
to  make  an  order  to  that  effect,  if,  upon  receipt  of  their 
communication,  the  said  Lords  should  consent  thereto 
in  writing,  according  to  the  statute.  The  Lords  of  the 
Admiralty  consented.  A  similar  communication  was 
made  to  the  commissioners  of  the  navy,  and  assented  to 
by  them. 

In  answer  to  an  enquiry  made  by  the  clerk  of  the 
Insolvent  Debtors'  Court  (with  reference  to  the  present 
proceeding)  Mr.  BarraoOf  the  Secretary  to  the  Admiralty, 
stated  the  nature  of  Dr.  Baitings  pension  as  follows :  — 

*^  Dr.  Battings  pension  of  200/.  per  annum,  enjoyed 
under  this  department,  is  a  naval  pension  for  civil 
services,  namely,  as  advocate  of  the  admiralty.  It  is 
charged,  like  all  other  civil  naval  pensions,  on  the  ordi- 
nary estimate  of  the  navy,  is  paid  by  the  treasurer  of  the 
navy  by  warrant  from  this  department^  and  differs  in  no 
respect  from  any  other  naval  pension  for  civil  services, 
except  in  its  amount  being  larger  than  is  authorized  by 
the  act  50  G.  3.  c.  117.;  which  required  that  it  should 
be  sanctioned  by  His  Majesty's  order  in  council." 

Dr.  Battine  denied  that  the  pension  was  one  which 
the  Insolvent  Debtors'  Court  could  legally  appropriate 
in  the  manner  directed  by  7  G.  4.  c.  57.  s.  29.  (a) 

The 

(a)  7  G.  4.  c.  57.  s.  29.  "  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  act  contained  shall  extend  to  entitle  the  assignee  or 
assignees  of  the  estate  and  effects  of  any  such  prisoner,  being  or  baring 
been  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk,  or  otherwise 
employed  or  engaged  in  the  service  of  His  Majesty,  in  the  customs  or  ex- 
cise, or  any  civil  office,  or  other  department  whatsoever,  or  being  or  having 
been  in  the  naval  or  military  service  of  the  East  India  Company^  or  an 
officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of  the 

Court 
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The  SoliciloT'General  and   JF.  Pollock  now  shewed        I8SS. 
cause.     Even  assuming  that  the  Insolvent  Court  has        "^"^ 

Ex  purte 

acted  erroneously,  this  Court  ought  not  to  interfere  in  Battixx. 
the  manne?  proposed.  The  Court  below  may  be  in 
error,  and  their  proceeding  void;  but  that  is  not  of 
itself  ground  for  a  prohibition.  \_Parke  J.  Not  if 
they  had  authority  to  decide  the  point  as  to  the  pension 
being  assignable.  But  if  they  bad  not,  this  Court 
may  control  them.]  The  same  reasoning  would  have 
been  applicable  in  Ex  parte  Cowan  (a),  where,  however, 
the  Court  did  not  decide  that  a  prohibition  lay  to  the 
Ijord  Chancellor  sitting  in  bankruptcy.  If  th^  pre- 
sent case  is  not  within  the  proviso  made  by  sect.  29. 
of  the  act,  the  pension  is  wholly  subject  to  the  autho- 
rity of  the  Court  below ;  and  there  is  no  other  excep- 


Court  of  Directors  of  the  said  company,  or  being  otherwise  in  the  enjoy* 
ment  of  any  pension  wbaterer  under  any  department  of  His  Majesty's 
government,  or  from  the  said  Court  of  Directors,  to  the  pay,  half  pay, 
salary,  emoluments,  or  pension  of  any  such  prisoner,  for  the  purposes  of 
this  act :  Provided  always  nevertheless,  that  it  shall  be  lawful  for  the  said 
Court  to  order  such  portion  of  the  pay,  half  pay,  &c.  of  any  such  prisoner, 
as  on  communication  from  the  said  Court  to  the  Secretary  at  War,  or  the 
Lords  Commissioners  of  the  Admiralty,  or  the  Commissioners  of  the 
Customs  or  Excise,  or  the  chief  officer  of  the  department  to  which  such 
prisoner  may  belong  or  have  belonged,  under  which  such  pay,  half  pay, 
&C.  may  be  enjoyed  by  such  prisoner,  or  the  said  Court  of  Directors,  he 
or  they  may  respectively,  under  his  or  their  hands,  or  under  the  hand  of 
his  or  their  chief  secretary,  or  other  chief  officer  for  the  time  being,  con- 
sent to  in  writing,  to  be  paid  to  such  assignee  or  assignees,  in  order  that 
the  same  may  be  applied  in  payment  of  the  debts  of  sudi  prisoner;  and 
such  order  and  consent  being  lodged  in  the  office  of  the  paymaster  of  His 
Majesty's  forces,  &c  or  of  any  other  officer  or  person  appointed  to  pay, 
or  pajng,  any  such  pay,  half  pay,  &c.  such  portion  of  the  said  pay,  half 
pay,  &c.  as  shall  be  specified  in  such  order  and  consent,  shall  be  paid  to 
the  said  assignee  or  aadgnees,  until  the  said  Court  shall  make  order  to 
the  contrary.* 

(a)  SB.iA.  133. 

Yy  3  tion 
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1833.        tion  in  the  act  to  limit  it     IParke  J.    That  is  so,  if  the 
clause  operates  merely  as  an  exception  to  a  general 

Ex  parte  ,     ^  • 

BATTiirx.  power  which  the  Commissioners  possess  under  the  act; 
but,  if  the  act  gives  them  only  a  special  author!^  over 
pensions,  while  it  confers  a  general  power  over  other 
kinds  of  property,  may  we  not  be  entitled  to  restrain 
them  if  they  exceed  the  limited  authority?]  It  is  for 
them  to  determine  whether  the  particular  instance  fidls 
within  their  jurisdiction;  and  if  they  are  wrong,  it  is  not 
a  ground  of  prohibition,  as  if  they  had  taken  cogni- 
zance of  a  subject  matter  altogether  out  of  their  pro- 
vince. The  eleventh  section  of  the  act  gives  a  general 
power  over  the  insolvent's  estate;  the  twenty-ninth  re- 
strains that  power ;  but  it  is  for  the  Commissioners  to 
interpret  the  restricting  clause.  Unless  they  are  to 
do  so,  how  are  they  to  make  the  orders  which  that 
section  requires?  and  it  cannot  be  said  that  as  often 
as  they  make  an  order  not  warranted  by  the  act,  the 
jurisdiction  is  exceeded.  This  order  has  been  made, 
subject  to  the  assent  of  the  admiralty,  as  directed  by 
sect.  29.  If  the  section  did  not  apply,  the  pension  was 
disposable  for  the  benefit  of  the  creditors  without  such 
assent.  Besides,  the  proceeding  was  taken  by  the  Court 
with  the  consent  of  the  party  himself,  for  his  own  benefit 
as  well  as  for  the  promotion  of  justice ;  and  is,  therefore, 
valid,  even  if  there  was,*  strictly,  no  jurisdiction  to  make 
the  order. 

FoUettf  contra.  A  mere  pension  during  pleasure,  as 
this  is,  would  not  pass  by  the  general  assignment  under 
sect.  11.  Neither  is  it  reached  by  the  proviso  in  sect 
29.  That  applies  only  to  pensions  held  under  any 
department  of  His  Majesty's  government.     This  is  not 

so 
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so  held,  but  is  merely  an  allowance  granted  at  the  18SS. 
will  of  the  Prince  Regent  on  the  petition  of  the  party. 
There  is  no  doubt  that  if  the  Court  below  was  acting  Battho. 
within  its  jurisdiction,  a  prohibition  would  not  lie, 
but  here  no  jurisdiction  exists,  unless  it  be  given  by 
the  twenty-ninth  section.  The  nature  of  the  pension^ 
and  the  mode  in  which  it  is  granted,  render  that 
section  inapplicable.  ^Parke  J.  You  say  this  is  not 
a  pension  under  any  department  of  His  Majesty's  go- 
vernment ;  but  the  Lords  of  the  Admiralty  are  to  ex- 
ecute the  order  in  council  for  the  payment]  Still,  the 
question  is,  whether  this  be  a  pension  held  undex  the 
Admiralty ;  being  granted  by  order  in  council,  merely 
at  the  royal  pleasure.  It  is  a  matter  of  favour  only ; 
and  differs  altogether  from  pensions  for  services,  held 
by  vote  of  parliament,  pursuant  to  the  several  acts 
which  regulate  such  pensions.  For  instance,  in  50  G.  S. 
€.  117.  ss.  2.  and  3.,  the  former  kind  of  pension  is 
expressly  distinguished  from  the  latter.  It  is  not  sub- 
ject to  the  same  regulations  and  deductions.  The 
pension  voted  by  parliament  under  that  act  is  in  the 
nature  of  a  continued  pay ;  it  is  fixed  by  reference  to 
the  salary  which  the  party  enjoyed  in  his  office,  and 
to  the  length  of  his  service ;  and  where  granted  in  the 
offices  of  the  Secretary  at  War,  Master-general  of  the 
Ordnance,  or  Lords  of  the  Admiralty,  it  is  returned 
with  the  estimates  of  that  department  But  the  pension 
granted  by  the  King  in  council  has  nothing  analogous 
to  pay.  lPa9'ke  J.  Would  not  sect  1 1.  pass  every 
kind  of  pension,  but  for  sect.  29.  ?J  It  would  not  pass 
an  officer's  half  pay,  Flarty  v.  Odium  (a).  [^Parke  J. 
That  was  under  a  differently  framed  act.      Here  it  is 

(a)  5T.  IL  681. 

Y  y  4  argued. 
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18SS.        argued,  from  the  restraining  section,  that  whatever  is 
"^■^       not  within  that,  was  meant  to  pass  by  sect*  II,]    It  could 

Bz  parte  , 

Baytiiib.  not  have  that  effect  if  the  pension  did  not  come  withm 
the  descriptions  of  property  enumerated  in  sect.  11. 
As  to  the  supposed  assent  of  the  insolvent,  if  he  did 
what  was  required  by  the  Insolvent  Court  as  a  condition 
of  bis  discharge,  that  is  no  bar  to  the  present  applica- 
tion, if  the  matter  was  wholly  out  of  the  jurisdiction  of 
that  Court 

Denman  C.  J.  Without  touching  upon  the  very  im- 
portant general  question,  whether  or  not  a  prohibition 
would  lie  to  the  Insolvent  Court  against  entering  upon  a 
case  of  this  kind  under  other  circumstances,  it  is  suffi- 
cient to  say  here,  that  I  think  this  pension  is  clearly 
within  the  twenty-ninth  section  of  the  act  The  eleventh 
section,  prima  facie,  would  pass  all  those  matters  which 
are  afterwards  made  the  subject  of  exception  in  sect  29. 
Then,  by  that  section,  a  proviso  is  introduced,  that 
nothing  in  that  act  shall  extend  to  entitle  the  assignees 
of  the  estate  of  any  such  prisoner,  *^  being,  or  having 
been,  an  officer  of  the  army  or  navy,  or  an  officer  or 
clerk,  or  otherwise  employed  or  engaged,  in  the  service 
of  His  Majesty,  in  the  customs  or  excise,  or  any  civil 
office  or  other  department  whatsoever,  or  being  other- 
wise in  the  enjoyment  of  any  pension  whatever  under 
any  department  of  His  Majesty's  government,  to  the  pay, 
half-pay,  salary,  emoluments,  or  pension  of  any  such 
prisoner,  for  the  purposes  of  this  act: "  but,  nevertheless, 
that  a  part  of  such  pay  or  pension  may  be  appropriated 
to  the  purposes  of  the  act,  by  arrangement  made  with 
the  heads  of  the  department,  as  is  directed  in  that  clause. 
I  think,  in  this  case,  there  is  no  doubt  that  the  insolvent 

was 
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was  a  person  who  had  been  employed  in  the  service  of       1835. 
His  Majesty  in  a  civil  office,  and  was  in  the  enjoyment  of       "■"■"" 
a  pension  under  a  department  of  His  Majesty's  govern-      BARtiiB. 
ment.     The  Privy  Council  recommended  the  grant  to 
the  Prince  Regent,  to  commence  from  the  day  when 
Dr.  Battine  ceased  to  hold  his  office,  and  to  be  charged 
on  the  ordinary  estimates  of  the  navy.     The  order  in 
council  passed  accordingly,  and  the  Lords  of  the  Ad- 
miralty were  required  to  give  the  necessary  directions- 
Here,  then,  is  a  pension,  held  under  such  a  department, 
and  by  such  a  person,  as  are  expressly  named  in  the 
twenty-ninth  section.     Giving  that  section  a  reasonable 
and  ordinary  construction,  I  think  it  is  clear  that  the 
pension  was  such  as  might,  with  the  consent  which  the 
act  i*equired,  be  assigned  for  the  benefit  of  the  creditors. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
insolvent  had  certainly  been  a  person  employed  in  a  civil 
office  in  the  naval  department  of  His  Majesty's  govern- 
ment, and  enjoyed  a  pension  under  that  department. 
The  commissioners,  therefore,  might  properly  make  the 
order  for  paying  over  a  part  of  it,  with  the  assent  of  the 
Lords  of  the  Admiralty.  As  to  the  power  of  this  Court 
to  grant  a  prohibition  to  the  Insolvent  Debtors'  Court, 
it  is  not  necessary  to  express  any  opinion. 

Parke  J.  It  is  unnecessary  to  say  whether  or  not 
such  a  pension  as  this  would  pass  under  the  general 
assignment  directed  by  section  11.;  I  think  it  is  clearly 
within  the  proviso  of  section  29.,  as  granted  to  a  person 
who  had  been  in  His  Majesty's  service  in  a  civil  office, 
and  held  under,  and  included  in  the  estimates  of  a 
department  of  His  Majesty's  government. 

Rule  discharged  wilh  costs. 
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1833. 


April  25fiu 

''^* -^/     The  rale  cfU- 
:«i.^^^    blished et nisi 
prius  in  pro- 
tectttkmsfbr 
libel  in  m.  newt, 
paper,  ris.  that 
after  produc- 
tion of  the 
stanip-o6Sce 
affidavit,  a 
paper  cor- 
responding 
with  it  in  title, 
printer's  and 
publisher's 
name,  and 
place  of  pub- 
lication, may 
be  put  in  and 
read  as  pub- 
Ibhed  by  the 
parties  therein 
named,  witli- 
out  other  proof 
on  this  point, 
applies  equally 
on  motions  for 
criminal  in- 
formation. 


The  King  against  Donnison  and  Another. 

A  RULE  nisi  had  been  obtained  for  a  criminal  in- 
formation against  these  parties  for  misdemeanors 
in  printing  and  publishing  certain  scandalous  libels. 
The  rule  was  drawn  up  on  reading  the  affidavits  of 
the  Earl  of  Lonsdale  and  other  persons^  and  a  paper 
partly  written  and  partly  printed,  thereto  annexed  {a\ 
and  the  several  printed  papers  thereby  referred  to. 
Upon  cause  being  shewn,  it  appeared  that  some  news- 
papers, entitled  <<  The  Whitehaven  Herald  j*  published  at 
Whitehaven^  and  bearing  the  names  of  the  printer  and 
proprietor,  had  been  put  in  with  (though  not  annexed 
to)  the  affidavits ;  but  the  latter  consisted  merely  of  the 
usual  copy  of  the  stamp  office  affidavit  (that  the  defend- 
ants were  the  printer  and  proprietor  of  a  newspaper 
called,  &c.  and  intended  to  be  published  at  Whitehaven), 
and  depositions  by  the  Earl  of  Lonsdale  and  other 
persons,  denying  that  the  Earl  had  been  guilty  of  par- 
ticular acts  of  misconduct ;  as  peculation,  breach  of  cer- 
tain trusts,  entertaining  ruffians  at  his  table,  &c.  They 
did  not  in  any  more  direct  manner  refer  to  the  news- 
papers or  any  part  of  them,  nor  did  they  charge  the 
defendants  or  any  other  person  with  having  asserted  or 
published  the  matters  stated  to  be  untrue;  but  the  news- 
papers did,  in  fact,  contain  such  imputations  upon  the 
Earl. 


Armstrong  now  shewed  cause.     The  rule  must  be 
discharged,  for  the  affidavits  do  not,  either  directly  or 

(a)  The  stamp  office  affidavit 

by 
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by  reference,  impute  any  offence  to  the  parties  against        1833» 
whom  this  motion  is  made.     The  rule  states  that  the      ,-.    „ 

The  KiKO 

printed  papers  are  referred  to  by  the  affidavits,  but  that        aganut 

Pa«Miioir» 

proves  not  to  be  the  case;  they  make  no  reference  to  ^^^^r  ^^ 
any  paper  or  passage.  The  act  38]  G.  3.  c.  78.  does  -T.^'-'^  xt 
not  meet  this  objection ;  that  merely  gives  facilities  in 
proving  who  are  the  printer  and  proprietor.  [^Follett, 
amicus  curia^  mentioned  the  case  of  Bex  v.  Teaiherstone^ 
editor  of  The  Wesiem  Times  newspaper,  in  Trinity  term 
1830,  where  the  present  objection  was  taken,  and  the 
Court  enlarged  the  rule,  in  order  that  supplemental 
affidavits  might  be  made  {a)J2 

Sir  James  Scarlett  and  JP.  Pollock  contra.  On  apply- 
ing for  the  rule,  the  stamp  office  affidavit  was  produced^ 
and  newspapers  were  put  in,  corresponding  with  it  in 
title,  place  of  publication,  and  printer's  and  publisher's 
names.  That  by  38  G.  3.  c.  78.  5.  11.,  was  sufficient 
proof  that  the  papers  in  question  had  been  printed  and 
published  by  the  defendants ;  and  the  rule  is  drawn  up 
^^  on  reading  the  printed  papers,"  which  shews  that  the 
libellous  matter  was  read  to  the  Court  on  moving  for 
the  rule. 

Per  Cttriam  (b).  As  soon  as  the  stamp  office  affi« 
davit  is  proved,  tiie  statute  enables  the  prosecutor  to 
put  in  a  newspaper  corresponding  with  it,  and  to  use 
such  paper  as  evidence  against  the  defendant  (c).  That 
is  the  rule  at  nisi  prius,  and  by  parity  of  reasoning  it 

(a)  In  the  affidavits  afleni'ards  made,  one  deponent  stated  that  he  had 
read  the  libellous  matter  in  a  certain  paper,  &c.  and  another  expressed 
his  belief  that  it  referred  to  the  party  complaining. 

(b)  Denman  C.  J.,  LUUedale  and  Parke  Js. 

{c)  Mayne  t.  Fletcher,  9  B.  tj  C.  382. 

should 
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18SS.        should  be  so  here.     If  no  other  cause  is  shewn,  the  rule 
""■^        must  be  absolute. 

The  KiMO 

against  Rule  absolute  (a). 


DoimiBov. 


(a)  But  quaore,  (although  the  newspapers  were  properly  before  the  Court 
ai  eridence  against  the  defendants),  whether  the  aflSdarits  ought  not  to  have 
spedficaUy  pomted  out  the  libellous  matter  complained  of,  and  which  the 
prosecutor's  affidavits  were  intended  to  contradict. 


Friday,  ElIZA  KeLLY  a^aiTlSt  JOHN  PARTINGTON. 

Jpril  26tb. 


& 


y.^/^^i  A  master  in       /^ASE  for  words   imputing  theft*  with  an  averment 

giving  the  cha^    ^-^     ,  -^  «  .  .  r   ^i. 

racterofhis  that  one  James  Sienmngj  m   consequence   ot   the 

apenMlnhitend-  wonls,  refused  to  take  the  plaintiff  as  a  shop-woman.  At 
hw  dimed  ^^^  ^"^'  before  Patteson  J.  at  the  sittings  in  Middlesex 
^^  7****  *^^'  during  this  term,  it  appeared  that  Stenningf  who  was 
of  that  charge,    croing  to  take  the  plaintiff  into  his  service,  enquired  her 

suted,  that  she    ®       ^  ^  ^       ^ 

had  borrowed  character  of  the  defendant,  to  whom  she  had  been  shop- 
money  when  1     1        1  r      1  1  I  1 

she  came  into     womau  ;  and  the  defendant,  on  that  occasion,  charged 

repaid  it  before    her  with  having  secreted  money  taken  from  his  till,  and 

•    «    •» 

any  wages.  In  ®'*^  Stated  that  when  she  came  into  his  service  she 
reply  to  an  en-    borrowed  half  a  sovereiffii  of  her   mother,   and  that 

quiry  made  ^  ' 

afterwards  by     before  she  had  been  there  two  months,  and  before  she 

a  relation  of 

the  servant,  he    received  any  waives,  she  paid  her  mother  the  moneys 

admitted  that  J       -ts     ^  r  j^ 

the  time  wiien  and  made  her  a  present  of  a  sovereign.  The  plaintifTs 
wages  was  en.  brother-in-law  deposed  that  he  afterwards  called  upon 
which  he  pro- '  ^^^  defendant  for  an  explanation  of  the  words,  when  he 
refused  to\ute  repeated  the  same  charges*  The  witness,  with  reference 
what  the  time     ^q  ^j^^  ]^iiqy  Statement,  observed  that  the  defendant,  no 

was;  and  on  ^  ' 

the  same  parly    Joubt,  made  entries  in  some  book,  of  the  times  at  which 

rrmonstratingy 

and  observing 

that  the  servant,  in  consequence  of  her  loss  of  cbaractei,>  might  have  gone  upon  the  town, 

he  answered,  **  What  is  that  to  us  ?*' 

Held,  that  this  conduct  was  evidence  to  go  to  the  jury  (though  slight),  that  the  commu- 
nication to  the  intended  master  was  made  maliciously. 

J'A^./^M  lie 
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he  paid  his  servants'  wages,  and  that  on  reference  to  it        1833. 
he  would  probably  find  that  he  was  mistaken  in  what 

ajellt 

he  had  asserted.     The  defendant  then  went  to  his  desk,        against 

Faktuigtdv* 
took  out  a  memorandum  book,  and  looked  at  it;  after 

which  he  turned  to  the  witness,  and  asked,  *^  Do  you 
know  when  she  received  her  wages?"  the  witness 
answered  *^No;'*  but  he  would  go  by  the  defendant's 
account,  as  that  was  likely  to  be  correct.  The  defendant 
then  said  **  If  you  do  not  know,  I  am  not  going  to  tell 
you,"  and  put  the  book  into  the  desk  again.  The  wit- 
ness upon  this  made  some  allusion  to  intended  proceed- 
ings at  law,  and  said  he  considered  the  case  of  theft  as 
trumped  up ;  to  which  the  defendant  made  no  answer, 
but  ^^  grinned"  in  a  contemptuous  manner  at  the  witness; 
and  upon  his  remonstrating,  and  observing  that  if  the 
plaintiff  had  not  had  friends,  she  might  have  gone  upon 
the  town,  the  defendant  said  (speaking  of  himself  and 
his  wife)  "What  is  that  to  us?"  Evidence  was  then 
given  in  contradiction  of  the  defendant's  statement  as  to 
the  time  when  the  plaintiff  repaid  the  half  sovereign.  Upon 
this  case.  Sir  James  Scarlett^  for  the  defendant,  sub- 
mitted that  there  was  no  ground  of  action,  inasmuch  as 
the  words  spoken  to  Stenning  were  a  privileged  com- 
munication to  a  person  enquiring  the  character  of  a 
servant;  and  those  to  the  brother-in-law  were  spoken  to 
an  agent  of  the  plaintiff  by  way  of  explanation,  which  he 
had  called  for  on  her  behalf;  and  there  was  no  proof  of  ex- 
press malice.  Patteson  J.  refused  to  nonsuit,  but  reserved 
leave  to  move;  and  the  defendant  having  given  some 
evidence  to  shew  grounds  of  suspicion  on  his  part, 
a  verdict  was  found  for  the  plaintiff,  damages  one 
shilling. 


Sir 


PAftTUMTOll* 
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18SS«  Sir  Jamei  ScarkU  now  moved  to  enter  a  nonsuit,  and 

*~~"       contended  that}  on  the  above  facts*  there  was  no  evidence 

KlIXT 

againti  togoto  the  jury  ofexpress  Dfialice.  In  Child  y.  Affleck  (a), 
the  case  of  malice  was  much  stronger ;  but  the  plaintiff 
was  nonsuited,  and  this  Court  held  the  direction  right. 

Denman  C*  J.  Where  it  is  clear  that  the  words 
complained  of  are  nothing  more  than  a  communication 
from  one  master  to  another,  informing  him  of  the 
character  of  a  servant,  the  case  certainly  ought  not  to 
go  to  a  jury*  But  where  there  are  other  circumstances 
from  which  malice  may  be  inferred,  the  question  is  for 
them  to  decide.  Here  there  were  such  circumstances, 
though  very  slight;  namely,  the  refusal  to  point  out  an 
entry  in  a  book,  when  that  became  the  means  of  proving 
or  disproving  a  charge  which  the  defendant  had  made ; 
and  the  answer,  *<  What  is  that  to  us  ? ''  when  it  was 
suggested  that  the  plaintiff  might  have  gone  upon  the 
town*  I  think,  therefore,  we  ought  not  to  grant  a 
rule. 

LnrLEDALE  J.  concurred* 

Parke  J.  There  was  a  slight  case  to  go  to  the  jury, 
and  no  more* 

Rule  refused* 

(a)  9  Zr.  4-  C.  403. 
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1833* 


The  King  against  The  Inhabitants  of         &K»Tt%, 

Tadcaster.  ^^  *'*• 

f\^  appeal  against  an  order  of  two  justices,  whereby  a  pauper  in /ULii/—/.i^ 

Jane  Silversides,  and  her  five  diildren,  were  removed  ^  dweiiiog 
from  the  township  of  Leeds  in  the  county  of  Yorh  to  a^ao  imimiil 
the  parish,  township,  or  place  of  Tadcaster j  the  sessions  jn^ir^^M?' 
confirmed  the  order,   subject  to  the  opinion  of  this  be  took  of 

J9.  a  building     . 

Court  on  the  following  case :  —  u«ed  as  a  thed/ri^"^  -  2 

situate  in  tha    .    J7uc  «< 

The  appellants  admitted  that  William  Silversides^  the  same  pvish,  ^^»^^* '  v 

1        1.     .        1      r    1  X  o,         .^  .J        but  entirely      Aft^i-^^. 

late  husband  of  the  pauper  Jane  SilversideSf  gained  a  separated  and  ; 
settlement  by  apprenticeship  in  the  township  of  TadcaS"  theXellbg^- 
/fr,  and  the  respondents  admitted  that  he  afterwards  went  ^UJI^i*^^,f 
to  reside  in  the  township   of  Leeds,  and  in  November  ^f  .P\^~" 

*  pied  both,  and 

1827  took  a  dwelling-house,  there  situate,  as  tenant  to  duly  paid  the 

rents,  until 

one  tV.  Wheelwright^  and  occupied  the  same  until  &j>-  September 

»  1  I  *.      ,  1.1  1830:   Held, 

tember  1830,  at  the  yearly  rent  of  6k  lO^.,  which  rent  that  he  thereby 
was  duly  paid  for  all  that  period;  that  in  May  1828,  ^ntbyrentT 
Waiiam  Silversides  also  took  a  building  used  as  a  shed,  '^SdX^^ 
where  he  carried  on  his  business  of  a  bricklayer  and  6  G.  4.  c  57. 
mason,  situate  in  the  said  township  of  Leeds,  as  tenant 
to  one  Roba-t  Myres,  and  occupied  the  same  until  &p- 
tember  1830,  at  the  yearly  rent  of  5L,  which  rent  was 
also  duly  paid  for  all  that  period.     The  dwelling-house 
was  wholly  separated  and  distinct  from,   and  uncon- 
nected with,  the  other  building,  there  being  a  separate 
and  distinct  tenement  between  them,  belonging  to  and 
occupied  by  another  person.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  pauper  gained  a  settlement 
in  Leeds  by  renting  a  tenement  under  6  G.  4.  c.  57. 

Milner 
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J8SS. 

The  Kino 

against 

Tbe  Inhabit- 

•nuof 

Tadcastsk. 


Milner  and  Baines  in  support  of  the  order  of  sessions. 
The  pauper  gained  no  settlement  in  Leeds.  The  set* 
tiement  by  renting  a  tenement  arises  by  implication 
from  the  statute  IS  &  14  Car.  2.  c.  l^.,  which  autho^ 
rizes  two  justices  of  peace  to  remove  any  poor  person 
<^  coming  so  to  settle,  as  aforesaid,  in  any  tenement  under 
the  yearly  value  of  10/./'  within  forty  days  after  he  shall 
so  come  to  settle;  and  in  the  reign  of  George  the  first 
it  was  held  in  SouiA  Sydenham  v.  Lamerton  (a),  that  the 
taking  of  an  entire  tenement  of  10/.  per  annum  con- 
ferred a  settlement  though  it  lay  in  two  parishes,  but 
that  two  distinct  tenements  making  together  lOL  per 
annum  in  different  parishes  would  not  That  decision 
was  virtually  overruled  in  Rex  v.  Newnham  {b\  where  it 
was  decided  that  a  settlement  was  gained  by  renting  a 
house  at  a  rent  of  3/.  per  annum  of  one  landlord, 
and  land  at  the  rent  of  8/.  of  another  landlord.  Such 
was  the  state  of  the  law  before  the  passing  of  59  G.  S. 
c.  50.,  which  enacts  *^  that  no  person  shall  acquire  a 
settlement  in  any  parish  by  reason  of  his  dwelling  for 
forty  days  in  any  tenement  rented  by  him,  unless  such 
tenement  shall  consist  of  a  house  or  building  being  a 
separate  and  distinct  dwelling-house  or  building,  or  of 
land  within  such  parish,  or  of  both,  bona  fide  hired  by 
him,  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for 
the  term  of  one  whole  year ;  nor  unless  such  house  or 
building  shall  be  held  and  such  land  occupied,  and 
the  rent  for  the  same  actually  paid  for  the  term  of 
one  whole  year  at  the  leasts  by  the  person  hiring  the 
same."  Now  these  words  seem  to  import,  that  there 
should  be  one  tenement,  taken  at  one  time.    It  was  de- 


(a)  Str.Sl. 


(6)  .»t«rr.  S.  C.  755. 


cided. 
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cided,  however,  in  Rex  v.  North  CoUingham  (a),  and        18S3. 
Rex  V.  Si(m{b\  that  the  tenement  required  by  this  sta-      'xt^Tkuio 
tute  roiffht  consist  of  difierent  parcels  hired  at  different    ^*^i^,., 

o  ^  The  InhabiU 

times.     The  act  59  G.  3.  c.  50.  was  repealed  by  6  G.  4.        «»«» of 

Tadcastib* 

c.  57*9  ithich  enacts,  that  **  no  person  shall  acquire  a 
settlement  by  reason  of  settling  upon,  renting,  or  pay- 
ing parochial  rates  for  any  tenement  not  being  his  or 
her  own  property,  unless  such  tenement  shall  consist  of 
a  separate  and  distinct  dwelling-house  or  building,  or 
of  laud,  or  of  both,  bona  fide  rented  by  such  person  in 
such  parish  &c.,  at  and  for  the  sum  of  lO/L  a  year  at 

• 

the  least,  for  the  term  of  one  whole  year;  nor  unless 
such  house  or  building,  or  land,  shall  be  occupied  under 
such  yearly  hiring^  and  the  rent  for  the  same  to  the 
amount  of  10/.  actually  paid,  for  the  term  of  one  whole 
year  at  the  least ;  provided  always  that  it  shall  not  be 
necessary  to  prove  the  actual  value  of  such  tenement.'* 
This  Jatter  statute  differs  from  the  former,  inasmuch  as 
it  requires  the  house,  or  building,  or  land  to  be  occupied, 
not  by  the  party  hiring  the  same^  but  under  such  yearly 
hiring.  That  expression  imports,  that  the  occupation 
should  be  under  one^  not  several  contracts  of  hiring. 
This  case  is  not  within  the  act,  because  the  two  buildings 
were  not  hired  at  the  same  time ;  and  the  words  of  an 
act  of  parliament  are  to  be  construed  in  their  grammatical 
and  natural  sense^  unless  it  appears  clearly  from  the 
context  that  they  were  intended  to  be  used  in  some 
other  sense :  per  Parke  J.,  in  Rex  v.  Ditcheat  (c). 

But,  secondly,  in  order  to  satisfy  this  statute,  the 
tenement  must  consist  of  a  dwelling-house,  or  build- 
ing, or  of  land,  or  of  both.     It  will  be  said,  that  the 

(a)  IB^^C.  518.  {b)  4Bsi  C  87. 

(c)  SB.^C.  186. 

Vol.  IV.  Z  z  word 


Tadcastir. 
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1883.       word  both  applies  to  any  two  of  the  three  things  pre- 

viously  mentioned,  and  consequently  that  the  tenement 

agpinst       may  consist  of  a  dwellins-house  and  buildini; ;  but  as 

The  Inhabit-  ^  ,,..111. 

ants  of  the  word  building  necessarily  includes  m  it  a  dwelling- 
house,  the  statute  may,  therefore,  be  read  as  if  it  had 
said  ^^  a  separate  and  distinct  building,  or  land,  or  both ; " 
and,  if  so,  then  two  separate  and  distinct  buildings 
would  not  satbfy  the  meaning  of  the  statute. 

CressraoeU  contrk.  The  dwelling-house  and  shed  con- 
stituted a  tenement  within  the  meaning  of  6  G.  4^  c.  57m 
which,  in  terms,  requires  that  it  should  consist  of  a 
dwelling-house,  or  building,  or  land,  or  both.  No  suf- 
ficient reason  can  be  assigned  why  it  should  not  con- 
sist of  a  dwelling-house  and  building  as  well  as  of  a 
dwelling-house  and  land,  or  of  a  building  and  land. 
The  argument  on  the  other  side  assumes  that  only  two 
things  are  specifically  mentioned,  to  which  the  word 
both  can  refer;  a  dwelling-house  and  building  being 
one,  and  land  the  other ;  but  three  things  are,  in  fact, 
mentioned;  and  the  word  both^  which,  in  strictness,  can 
apply  to  two  only,  is  perhaps  improperly  used  in  the 
place  where  it  occurs  in  this  sentence.  But  why  may 
it  not  be  considered  as  repeated  three  times,  and  the 
clause  read  thus :  ^*  unless  the  tenement  shall  consist  of 
a  dwelling-house  or  building,  or  both ;  or  of  a  dwelling- 
house,  or  land,  or  both ;  or  of  a  building,  or  land,  or 
both."  By  so  reading  it,  effect  will  be  given  to  the 
word  both  in  its  natural  sense;  and  the  intention  of 
the  legislature  will  be  effectuated.  Besides,  building 
and  land,  for  this  purpose,  are  synonymous.  Lord  Coke 
says,  ^^  that  land  legally  includeth  all  castles,  houses, 
and  other  buildings;  for  castles,  houses,  &c.  consist 
upon  two  things,  viz.  land  or  ground,  as  the  foundation 

or 
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or  structure  thereupon ;  so  as  passing  the  land  or  ground,        1 833; 
the  structure  or  building  thereupon  passed  therewith  (a)."  ' 

In  Bex  y.  Macclesfield  {b\  Parke  J.  expressed  an  opinion,        agamst 

The  Inhabit- 
that  the  occupation  of  a  dwelling-house  and   another        aotsof 

distinct  building  in  the  same  parish,  would  confer  a 
settlement ;  and  there  can  be  no  reason  why  it  should 
not,  as  well  as  the  occupation  of  a  dwelling-house  and 
land.  Then,  as  to  the  different  parcels  of  the  tenement 
being  taken  at  different  times,  there  is  no  difference 
between  the  statutes  6  G.  4.  c.  57.  and  59  G.  3.  c.  50.,  as 
far  as  respects  the  present  case.  Before  the  59  G.  3. 
c.  50.,  a  settlement  might  be  gained  by  the  occupation 
of  a  tenement  under  different  hirings ;  and  in  Rex  v. 
North  Collingham  (c),  and  Rex  v.  Tonbridge  (d!),  it  was 
held,  under  that  statute,  that  a  tenement  consisting  of 
two  parts,  hired  by  the  year,  at  different  times,  provided 
it  was  hired  at  the  aggregate  rent  of  10/.  per  annum, 
and  the  whole  was  occupied  for  one  whole  year,  would 
confer  a  settlement.  The  only  difference  (as  to  the 
present  question)  between  that  statute  and  the  6  G.  4. 
c.  57.  is,  that  the  first  required  the  holding  and  occu- 
pation for  a  year,  to  be  by  the  party  hiring;  but  the 
second  only  requires  the  occupation  to  be  under  the 
yearly  hiring;  and  in  Rex  y.  Ditcheat {e)j  and  Rex  v. 
Great  Bentley  (g),  it  was  held,  that  a  pauper  who  rented 
a  tenement  for  a  year  at  a  rent  exceeding  10/.  per  an- 
num, but  who  underlet  part,  gained  a  settlement  under 
the  latter  statute,  the  whole  being  occupied  under  the 
yearly  hiring.  To  remedy  the  inconvenience  resulting 
from  those  decisions,  the  1  W.^.  c.  18.  requires  that  th& 
house,  or  building,  or  land,  shall  be  occupied  under  the 

(a)  Co.  Liu.  4  a.  (6)  2  -B.  4  M.  870. 

(e)  IB.  j;  C  578.  (d)  6  B.  i  C.  88. 

(<r)  9B.^  C\  176.  fe)  10  B.  i  C  520. 
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yearly  hiring  by  the  person  hiring  the  same.  It  is  im- 
material whether  the  rent  be  payable  to  one  or  several* 
and  there  need  not  be  a  concurrent  occupation  of  tbe 
several  tenements  for  the  space  of  one  whole  year.  Sex 
V.  Ormesby  (a),  though  in  the  present  case  there  was. 


Denman  C.  J.     It  has  been  often  observed,  that  tbe 
word  tenement  in  the  decisions  upon  the  statute  13  &  14 
Car.  2.  c,  12.  has  received  a  much  larger  construction 
than  the  legislature  intended ;  but  those  decisions  are  so 
numerous,  and  have  been  acquiesced  in  so  long,  that  we 
must  abide  by  them,  unless  the  legislature  has  in  clear 
terms  altered  the  law  which  they  established.     Now,  if 
the  statute  59  G.  3.  c.  50.  or  G  G.  4.  c.  57.  was  intended 
to  alter  the  law  in  this  respect,  it  seems  to  me  that  tbe 
^actments  have  not  hit  this  precise  case.     Under  tbe 
first  of  those  statutes  it  was  held,  that  a  settlement 
might  be  gained  by  the  occupation  of  a  tenement  on 
different  hirings.     In  Rex  v.  Sia:v{b\  a  pauper,  tliree 
weeks  after  May-^lay  1820,  hired  a  house  and  land  in 
the  parish  of  Stourton  by  Statx)  for  a  year  from  the  pre- 
ceding May-^ay^  at  a  rent  of  15/.  and  at  the  expiration 
of  that  time  hired  it  again  for  another  year  at  the  same 
rent.  He  occupied  the  premises  from  the  time  of  the  first 
hiring  until  six  months  after  the  second  hiring,  and  paid 
the  rent  during  the  whole  period;  and  it  was  argued  that 
the  house  and  land  were  not  occupied  as  the  statute  re- 
quired, for  the  term  of  one  whole  year.     Abbott  C.  J. 
there  says,  ^^  It  has  been  contended,  the  legislature  must 
have  meant  the  hiring,  occupation,  and  payment  to  be 
for  the  same  year;  if  that  had  been  their  intention,  it 
would  have  been  easy  to  say  that  the  occupation  and 


(«)  4  Z?.  4  Ad,  ?14. 


(^  4  B.  tj-  C.  87. 
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payment  should  be  for  such  terra; "  and  Holrcyd  C.  J. 
says,  *^If  it  had  been  intended  that  the  occupation 
should  be  for  the  same  term  as  the  hiring,  the  legisla- 
ture  would  probably  have  introduced  the  words  for  the 
said  term.  It  seems  to  me,  that  the  words  ^  nor  unless,' 
have  been  used  in  order  to  divide  the  sentence,  and  to 
exclude  the  construction  now  contended  for  on  behalf 
of  the  appellants."  Now  those  observations  apply  to 
the  present  case ;  for  the  words  of  6  G.  4.  c.  57.,  '^  un- 
less such  house  or  building,  or  land,  shall  be  occupied 
under  such  yearly  hiring, "  do  not  make  any  difference 
in  this  respect.  I  am  of  opinion,  that  the  fact  of  the 
bouse  and  shed  having  been  hired  at  different  times  will 
not  prevent  the  gaining  of  a  settlement  But  it  is  said, 
that,  as  the  statute  requires  that  the  tenement  shall  con- 
sist of  a  dwelling-house  or  building,  or  land,  or  both,  it 
is  not  satisfied  by  a  tenement  consisting  of  a  dwelling- 
house  and  building ;  but  I  think  the  mere  collocation  of 
the  words  '^  or  both"  in  that  sentence  ought  not  to  pre- 
vent the  acquisition  of  a  settlement  by  the  occupation 
of  any  two  of  the  three  things  there  mentioned,  and 
consequently  that  a  settlement  was  gained  in  this  case 
by  the  occupation  of  the  dwelling-house  and  shed. 


l8dS. 

TheKiKO 

amnmt 

Thelnhabil. 

•nta(»r 

TAOCAflTKR. 


LiTTLEOALE  J.  The  word  tenement  means  any 
thing  which  one  man  holds  of  another;  and  it  may 
consist  of  several  parts  not  contiguous  to  one  another, 
and  hired  at  different  times.  According  to  the  argu- 
ment, if  a  man  were  to  hire  three  fields  at  three  differ- 
ent times,  at  an  entire  annual  rent  of  10/.,  or  one  half 
of  a  field  at  one  time  and  the  other  half  in  six  months 
afterwards,  that  would  not  constitute  a  tenement  within 
the  meaning  of  the  statute ;  but  I  think  it  wholly  im- 
material whether  the  different  paroels  of  the  tenement 

be 
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be  hired  at  the  same  time  or  not.  That  being  so»  I 
am  of  opinion  that  the  pauper  was  not  prevented  from 
gaining  a  settlement  by  reason  of  the  house  and  shed 
having  been  hired  at  different  times.  .  But  then  it  is 
said  the  statute  requires  that  the  tenement  shall  consist 
of  a  dwelling-house,  or  building,  or  of  land,  or  of  both^ 
and  that  the  word  both  can  apply  only  to  two  of  the 
things  previously  mentioned,  and  that  it  must  be  re- 
ferred to  a  dwelling-house  and  land,  or  a  building  and 
land,  but  not  to  a  dwelling-house  aud  building.  The 
word  both  is  improperly  used  in  this  sentence.  But  as 
no  good  reason  can  be  assigned  why  a  tenement  (in 
order  to  confer  a  settlement)  should  not  consist  of  a 
dwelling-house  and  building,  as  well  as  a  dwelling- 
house  and  land,  I  think  we  are  not  bound  by  the  in- 
accurate use  of  the  word  botk^  to  hold,  in  this  case,  that 
the  legislature  meant  to  confine  the  meaning  of  the 
word  tenement  to  a  dwelling-house  and  land,  or  to  a 
building  and  land.  I  think  it  includes  a  dwelling-house 
and  buildings  as  well  as  a  building  and  land,  and  that  it 
may  even  apply  to  all  three. 


Parke  J.  I  am  of  the  same  opinion.  I  am  not  sure 
that  we  shall,  by  our  decision  in  this  case,  give  effect  to 
the  intention  of  the  legislature ;  but  that  is  so  obscure, 
that  we  cannot  say  with  precision  what  it  is.  It  struck 
roe,  in  Rex  v.  Macclesfield  (a),  that  the  occupation  of  a 
dwelling-house  and  another  distinct  building  in  the  same 
parish  would  confer  a  settlement.  If  that  were  not  so, 
a  distinct  dwelling-house  and  a  pig-sty  taken  at  an 
entire  rent  of  100/.  would  not  be  sufficient  for  the 
purpose.  I  think  the  hiring  of  a  distinct  dwelling-house 
and  of  a  distinct  building,  of  the  required  annual  value. 


(a)  2B.i  Ad.  870. 
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is  sufficient  to  confer  a  settlement.     Then,  as  to  the  18SS. 

house  and  shed  having  been  held  under  different  hirings,  

Rex  V.  North  Collingham  {a)  has  decided  that  a  tenement  •gamxt 

held  under  two  distinct  hirings  was  sufficient  to  confer  anu  of 

a   settlement  under   50  G.  3.   c.  50.,    and   the  statute  '^^^^*'**- 
6  G.  4.  c.  57.  has  made  no  alteration  in  that  respect. 
The  pauper,  therefore,  gained  a  settlement  in  Leeds. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of         Saturday, 

WOODBRIDGE.  ^^  *^^* 

C\^  appeal  against  an  order  of  two  justices,  dated  the  To  gain  a  Mt- 
8th  of  Tehniary  1832,  whereby  Joseph  Bird  was  iiT^an  offic^"^" 
removed  from  the  parish  of  5/.  Matthew  in  the  borough  J^id  *i^^the"* 
of  Ipswich  in  Suffolk,  to  the  parish  of  Woodbridge  in  the  P^*"  ''^'*'' 

■^  a/       '  r  o  IS  executed. 

same  county,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case :  — 

The  pauper  was,  on  the  29th  of  September  1820,  ap- 
pointed by  the  bailiffs  of  Ipswich  a  crane  porter  at  the 
common  quay  in  that  town.  The  business  of  the  crane 
porters  is  to  unload  vessels  arriving  at  the  common  quay; 
it  is  a  public  aimual  office,  and  the  pauper  served  it  for 
a  year.  The  quay  where  the  vessels  are  unloaded  is 
situated  in  the  parish  of  St.  Mary  at  the  qtiay,  at  Ipswichy 
but  during  the  whole  of  the  year  the  pauper  resided  in 
the  parish  of  St.  Matthew  in  the  same  town ;  and  the 
sessions,  thinking  the  office  was  executed  in  the  parish  of 
St.  Mary  at  the  qtiay,  were  of  opinion  that  no  settle- 
ment was  gained  in  St.  Matthew's.     If  the  Court  should 

(a)   IB.4;C.  578. 

be 
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18S3.  be  of  the  same  opinion,  the  order  of  sessions  was  to  be 
"■^"~  confirmed ;  if  of  the  contrary  opinion,  the  order  to  be 
against       quashed. 

The  Inhabit- 
ants of 

Austifif  in  support  of  the  order  of  sessions,  was  stopped 
bv  the  Court. 

•r 

Biggs  Andrews  contra.  It  is  not  necessary  that  a 
party  should  reside  in  the  parish  where  he  executes  his 
office.  In  Rex  v.  Liverpool  (a),  the  pauper  resided  in 
the  parish  of  Liverpool^  but  served  the  office  of  sexton 
in  the  chapel  of  &.  James.  The  churchyard  was  partly 
in  the  parish  of  Walton  and  pardy  in  the  parish  of 
Liverpool^  but  no  corpse  was  ever  buried  in  that  part 
of  the  churchyard  which  lay  in  the  parish  of  Liverpool ; 
and  it  was  held,  that  the  pauper  gained  a  settlement  in 
Liverpool;  yet  he  did  not  exercise  his  office  therein. 
[^Parke  J.  There  the  churchyard  was  in  two  parishes ; 
and  the  Court  held,  that  he  gained  a  settlement  in  that 
in  which  he  resided.  The  statute  3  fV.  ^  M.  c.  il,  s.6>^ 
which  gives  the  settlement,  enacts,  that  if  any  person 
who  shall  come  to  inhabit  in  any  parish  shall  execute  any 
public  annual  office  in  the  said  parish  during  one  whole 
year,  he  shall  be  adjudged  to  have  a  legal  settlement  in 
the  same.  It  contemplates,  therefore,  that  the  party 
shall  reside  in  the  parish.] 

Denman  C.J.  The  words  of  the  statute  are  suffi- 
ciently explicit  to  shew  that  a  settlement  can  be  gained 
only  by  serving  an  office  in  the  parish  where  the  party 
resides.     The  order  of  sessions  must  be  confirmed. 

Order  of  sessions  confirmed. 

(a)  ZT.  M.  118. 
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The  King  against  Matthew  Snowdon.         ^i!!!?^'u 

ON  appeal  by  the  defendant  against  four  several  rates  The  Icswe  of 
toll  traverWy 

or  assessments,  made  for  the  relief  of  the  poor  of  and  of  a  toll- 
che  parish  of  St.  Nicholas  in  the  town  and  county  of  beo^pies^,if 
Neuccastle-'Upon-Tjfney  for  the  months  of  Jtdyy  August^  ^IJ^orSe 
September^  and  October^  1831,  the  sessions  confirmed  the  2JJ*i>u^o!SL5 
rates,   subject  to   the  opinion   of  this  Court  on   the  ^^1* 
following  case :  — 

The  mayor  and  burgesses  of  Neuocastle-upon-Tyne  are, 
as  well  by  prescription  as  by  virtue  of  divers  charters, 
and  particularly  a  charter  of  the  31  jE/12;.,  constituted  a  ' 
corporation  by  the  name  or  style  of  *^  The  mayor  and 
burgesses  of  the  town  of  Nevocastle^upon^Tyne^^*  and 
have  been  seised  from  time  immemorial  of  the  town 
and  borough  of  NewcastU-upon^Ti/ne  in  their  demesne 
as  of  fee,  and  hold  the  same  in  fee  farm  under  the 
crown,  at  the  yearly  rent  of  100/.  The  mayor  and 
burgesses  claim,  as  of  right  by  prescription,  to  demand 
and  receive  as  a  toll  thorough,  divers  tolls,  dues,  and 
duties,  called  the  thorough  toll  or  great  toll,  in  respect 
of  goods,  wares,  and  merchandizes,  not  the  property  of 
a  burgess  of  the  town,  brought  into  and  carried  out  of 
the  town,  in  consideration  of  their  keeping  in  repair  all 
the  public  streets  of  the  town  of  Newcastle^tpon-^Ti/nef 
and  also  two  third  parts  of  the  bridge  over  the  river 
Tyiie,  called  Tyne  Bridge^  which  connects  the  town  with 
the  county  of  Durham, 

The  appellant,  who  is  not  an  inhabitant  of  the  parish 
of  St.  Nicholas^  is  lessee  under  the  mayor  and  burgesses  of 

Vol.  IV.  3  A  their 
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18SS.       their  toll-house,  situate  in  the  parish  of  St.  Nicholas^  at 
"     7"       the  north  end  of  Tune  Bridfie  (one  of  the  ancient  avenues 

The  Kma  ^        ^  ^  ^    ^ 

against  leading  into  and  out  of  the  town),  and  of  such  of  the 
above-mentioned  tolls  as  are  collected  at  that  avenue* 
The  joint  annual  value  of  both  tolls  and  toll-house  is 
500/.|  but  the  annual  value  of  the  toIUhousci  when  sepa- 
rated from  the  tolls,  is  only  10/. 

By  an  act  passed  in  1822,  the  mayor,  burgesses,  and 
their  lessee  of  the  said  tolls  were  authorized  to  take 
from  all  persons  who  should  bring  or  convey  into  or 
out  of  the  town,  by  any  of  the  avenues  or  passages 
leading  into  or  out  of  it,  any  goods,  &c.,  liable  to  the 
said  tolls,  such  tolls  as  the  said  mayor  and  burgesses 
were  then,  by  law,  entitled  to  receive  in  respect  of  the 
said  thorough  toll  or  great  toll ;  and  the  act  also  autho- 
rized **  the  mayor  and  burgesses,  and  their  lessee  of  the 
said  tolls,  to  erect,  set  up,  and  maintain  at  all  and  every 
or  any  of  the  avenues  or  entrances  leading  into  or  out  of 
the  town,  at  which  the  said  tolls  should  be  demandable, 
any  convenient  or  proper  toll-house  or  building,  with 
suitable  conveniences  for  the  accommodation  of  any 
person  or  persons  to  be  employed  in  the  collection  of  the 
said  tolls,  dues,  and  duties ; "  and  it  enacted  *^  that 
every  collector  appointed  to  receive  the  tolls,  should  place 
his  Christian  name  and  surname,  painted  on  a  board 
in  legible  characters,  in  some  conspicuous  part  of  each 
toll-house  immediately  on  his  coming  on  duty,  and 
continue  the  same  so  placed  during  the  whole  time  he 
should  be  upon  such  duty." 

The  toll-house  in  question  is  occupied  by  the  servant 
or  collector  of  the  appellant,  and  the  appellant's  name 
is  put  up  in  front  of  the  toll-house.  The  tolls  are  not 
actually  paid  to  and  received  by  the  collector  in  the 

toll- 
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tolMiouse,  but  are  collected  from  the  parties  liable  to  16SS. 
pay  the  same  upon  the  street  in  front  of,  and  as  they  ,^ 
pass,  the  toll-house.  The  total  annual  produce  of  the  ^^^"'^ 
tolls  received  at  all  the  avenues  or  entrances  into  the 
town,  the  title  to  which  is  founded  on  the  consideration 
of  repairing  the  streets,  amounts  to  4000/.,  and  it  does 
not  appear  whether  or  not  the  appellant  makes  any 
profit.  The  rent  under  which  the  appellant  holds 
these  and  other  tolls  is  paid  half  yearly  into  the  Tonxm 
Chamber^  the  legal  place  of  receipt  of  the  corporation 
revenue.  A  separate  account  is  kept  of  the  sums 
received  in  respect  of  the  whole  of  the  tolls  called 
the  thorough  toll,  and  likewise  a  separate  account  of 
the  sums  expended  in  repairing  the  streets,  the  con- 
sideration on  which  the  tide  to  those  tolls  is  founded ; 
but  in  no  one  year  has  the  aggregate  amount  of  the 
sums  received  for  these  tolls  been  sufficient  to  defray 
the  expence  of  keeping  the  streets  in  repair;  and  no 
regard  is  paid  to  the  sum  received  in  regulating  the 
amount  expended  on  the  streets,  the  deficiency  being 
supplied,  as  a  matter  of  course,  out  of  the  general  fund 
of  the  corporation.  The  appellant  is  rated  in  all  the 
four  rates  or  assessments  as  follows ;  viz.  *'  Snowdofij 
Matthew.  Toll-house  situated  at  the  north  end  of  Tyne 
Bridge^  and  the  tolls  payable  there,  5001" 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  appellant  were  rateable  for  the  toll-bouse 
and  tolls,  or  either  of  them.  If  for  the  toll-house  alone, 
then  the  four  rates  or  assessments  appealed  against  were 
to  be  amended,  by  striking  out  in  each  ^^  and  the  tolls 
payable  there^*  and  substituting  the  figures  10/.  for  the 
figures  500/.     If  he  were  rateable  for  neither  the  tolls 

3  A  2  nor 
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18S8*        nor  the  toll-faouse,  then  the  order  of  sessions  was  to  be 
■  quashed.     If  he  were  rateable  for  the  tolls  either  alone, 

The  Kiwa        ^  •  /.  • 

agahui  ov  together  with  the  toll-house,  the  order  of  sessions 
was  to  be  confirmed,  with  such  amendment,  if  any, 
with  respect  to  the  amount  on  which  the  rate  was  made, 
as  the  Court  should  see  fit 

Agliohlnf  and  T.  Greenwood  in  support  of  the  order 
of  sessions.     The  mayor  and  burgesses  of  Newcastk 
being  seised  in  fee  of  the  town,  the  soil  of  the  streets  is 
in  them.     The  toll,  therefore,  paid  to  them  for  passing 
over  their  soil  is  a  toll  traverse,  and  their  lessee  is 
rateable  in  respect  of  such  tolb  constituting  the  profits 
of   the  land.      This    is   something   like  Bickards  v. 
Bennett  (a),   where  in    trespass    against  a  lord  of  a 
manor,  he,  in  his  plea,  set  out  various  burdens  borne 
by  him ;  and  then  prescribed,  not  by  reason  of  those 
burthens,   but  generally  as  lord  of  the  manor,  for  a 
toll  upon  all  goods  bought  and  delivered,  or  bought 
elsewhere  and  brought  mto  and  delivered  in  a  town 
within  the  manor,  which  from  time  immemorial  had 
been  parcel  of   the  manor;    and   it  was  held,   after 
verdict,  that  this  was  good  as  a  claim  of  toll  traverse, 
although   the  burthens  set  out  did  not  constitate  a 
sufficient  consideration  for  a  toll  thorough.      It  is  true 
the  sessions  have  found  that  it  is  called  and  that  the 
corporation  claim  it  as  a  toll  thorough  ;  but  it  is  mani- 
festly a  toll  traverse,  being  taken  for  passage  over  the 
soil  which  is  in  the  corporation.     {Parke  J.    Assuming 
it  to  be  a  toll  traverse,  the  lessee  is  not  an  occupier  of 

(a)  XB.^C.  S23. 

any 
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Ibe  Kam 
Smowoon; 


any  part  of  the  soil,  in  respect  of  which  the  tolls  arise.]       1883. 
The  act  of  parliament  authorizes  the  corporation  or 
their  lessees  to  take  from  all  persons,  who  shall  bring 
or  convey  into  or  oat  of  the  town,  by  any  of  the  avenues 
or  passages  leading  into  or  out  of  it,  any  goods,  &&» 
such  tolls  as  the  corporation  are  by  law  entitled  to  re- 
ceive in  respect  of  the  toll  called  thorough  toll  or  great 
toll,  in  consideration  of  their  keeping  in  repair  the  public 
streets.     It  also  authorizes  the  corporation  to  erect  and 
maintain  toll-houses,  and  requires  every  collector  of  the 
said  toll  dues  and  duties,  to  place  his  Christian  and 
surname,  painted  on  a  board,  in  legible  characters  on 
the  said  toll-house.     Here  the  appellant's  name  was 
affixed  to  the  toll-house,  and  he,  by  his  servant,  occu- 
pied the  toll-house,  and  received  the  tolls;  and  he  is 
rateable  for  both.     If  this  were  a  toll  thorough,  the 
question  might  be  difierent ;   but  in  Rex  v.  Eyre  (a), 
where  it  was  held  that  the  lessee  of  the  tolls  of  a  public 
bridge  was  not  rateable  to  the  poor  in  respect  of  them, 
it  was  not  stated  that  he  was  the  occupier  of  a  toll- 
house.    Here  the  lessee,  by  his  servant,  was  the  occu- 
pier of  a  toll-house  erected  at  one  of  the  avenues  where 
toll  was  demandable.   ^Parke  J.  That  occupation  makes 
him  liable  to  be  rated  in  respect  of  the  profits  of  the 
toll-house;  but  if  that  were  pulled  down,  or  he  did  not 
occupy  it,  he  would  be  entitled  to  receive  the  tolls. 
Assuming  the  toll  to  be  a  toll  traverse,  it  would  be  paid 
for  passing  over  the  soil  of  another.    The  lessee  of  the 
tolls  here  does  not  occupy  any  portion  of  the  soil  in 
respect  of  which  the  toll  is  payable ;  he  is  rateable, 
therefore,  for  his  house,  but  not  for  the  tolls.] 

Vi  l2East,Al6. 

3  A  3  The 
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18SS.  The  Coufi,  without  hearing  Ingham  on  the  other  side* 

„  directed  the  rate  to  be  amended,  by  striking  out  the 

agam^        tolls  and  substituting  1 0/.  for  500/. 

SiiowDoir,  ^ 

Rate  amended  accordingly. 


^^l^  The  King  against  The  Inhabitants  of  St. 

Helens  Auckland. 

A  pauper  T  T  PON  appeal  against  an  order  of  two  justices,  whereby 

^^    "^^^       oSrnersofa  George  Riley  was  removed  from  the  township  of 

woriTcoc^  Coundon  in  the  county  of  Durham^  to  the  township  of 

Mid^iUm^  S/.  Helens  Auckland  in  the  same  county,  the  sessions 
^?J^****  1?,^  confirmed  the  order  of  removal  subject  to  the  opinion  of 
to  the  4th  of      this  Court  on  the  following:  case  :  — 

February  1816,  ° 

or  to  forfeit  The  pauper  was  bound  as  a  pitman  to  Dixon  and  Co^ 

and  pay  to  bis 

master  Is.  for  the  owners  of  the  Eden  Main  Colliery^  situate  in  the 

day  he  should  township  of  West  Auckland  in  the  county  of  Durham^  by 

fi^°hUwoA,  ^^^  or  memorandum  of  the  4lh  of  Februaiy  1815, 

JL^^ul''  *  between  G.  D.  J.  D.  and  E.  2).,   as  copartners  in  the 

day's  work  to  g^id  coUlery  of  the  one  part,  and  the  several  pitmen 

of  his  master  t  whose  names  were  thereunder  written  on  the  other  part. 

Held,  not  an 

ezceptiTe  whereby  it  was  witnessed  that  the  said  pitmen,  in  con- 

sideration of  the  wages  to  be  paid  as  after-mentioned, 
did  thereby  severally  agree  with  the  said  co-partners 
or|  masters  to  hew,  pit,  and  work  coals  within  the  said 
colliery,  from  the  day  of  the  date  thereof^r  aiul  unto  the 
^th  day  of  February  1816,  in  the  manner  and  at  the 
prices  following ;  that  is  to  say,  to  hew  coals  at  2^.  6d.  a 
score  of  twenty-five  corves  to  each  score ;  the  said  pit- 
men also  agreed  to  give  to  the  said  mnsters  the  usual 
fire  coal  corf  for  each  day  they  were  at  work,  over  and 

above 
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above  the  said  number  of  twenty-five  corves  to  each  score;       1838. 
and  further  to  drive  their  boards  of  such  a  breadth,  and       """"" 

The  Kxiro 

to  prop  and  maintain  their  own  work,  and  to  work  in  a        agakia 

workmanlike  manner,  properly,  fairly,  and  orderly,  as     Aucklams. 

directed  by  their  said .  masters,  or  their  agent  for  the 

time  being ;  and  to  drive  headways  at  Sd»  a  yard,  and 

headways  walls  at  6d.  a  yard,  when,  where,  and  in 

such  a  manner  as  directed  by  the  said  masters  or  their 

said  agent :  and  further,  the  pitmen  agreed  to  send  as 

many  setters  to  bank  as  the  seam  would  admit  and 

afford ;  and  also  to  put  coals  in  their  course  at  the 

prices  then  given,  and  to  have  the  liberty  to  hew  half  a 

score  of  coals  in  the  putting  morning,  which  were  to 

come  to  bank  the  same  day.     ^*  And  the  said  pitmen 

do  hereby  Jurther  severally  undertake^  premise^  and  agree^ 

to  XDork  constantly  at  the  said  colliery  until  the  said  ^th 

day  of  February  1816,  or  to  forfeit  and  pay^  each  man^ 

to  the  said  masters  or  their  said  agents  one  shilling  for 

each  and  every  day  that  he  shall  absent  himself  from  the 

said  workj  or  not  work  a  reasonable  dajfs  work^  to  the 

satisfaction  of  the  said  masters  or  their  said  agent.     And 

on  the  other  hand,  the  said  masters,  for  themselves, 

agree  to  pay  to  each  said  pitman  one  shilling  a  day  for 

each  and  every  day  they  shall  wilfully,  or  without  just 

cause,  lay  any  of  them  off  work.*' 

The  pauper  served  under  this  bond  for  a  whole  year, 
and  received  his  wages;  and  during  that  period  there 
was  no  forfeit  incurred  either  by  him  or  his  employ- 
ers, by  reason  of  any  interruption  of  the  work  in  the 
colliery,  or  otherwise.  He  remained  in  the  service 
of  the  same  employers  as  a  pitman  for  eleven  months 
after  the  expiration  of  the  bond,  and  from  the  date  of 

the  bond  to  the  time  of  his  finally  quitting  the  colliery, 

« 

3  A  4  a  period 
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1833.  a  period  of  nearly  two  years,  he  slept  in  the  appellant 

~  parish.    The  question  for  the  opinion  of  this  Court  was, 

a^samM  whether  this  was  a  service  under  such  a  yearly  hiring  as 

AooELAifv.  would  confer  a  settlement  ? 


Ingham  in  support  of  the  order  of  sessions.  Thb 
was  clearly  a  hiring  for  a  year,  and  not  exceptive.  The 
case  falls  within  Rex  v.  Byker  (a).  There  the  pauper 
was  hired  by  indenture,  for  a  year,  as  a  driver  in  a 
colliery  at  the  wages  of  Is.  lOd.  for  a  good  day's  work 
not  exceeding  fourteen  hours,  and  2d.  a  day  more  when 
that  time  was  exceeded ;  and  he  was  to  forfeit  IO5.  6d. 
for  every  act  of  disobedience,  and  2s.  6d.  a  day  for  lying 
idle,  or  for  absence  on  working  days,  to  be  deducted 
out  of  his  wages;  and  there  was  a  covenant,  that  in  case 
the  master,  about  Christmas^  should  wish  to  repair  any 
engine  belonging  to  the  colliery,  he  might  stop  the 
workings  for  any  period  not  exceeding  seven  days, 
without  paying  any  wages;  and  it  was  held  that  this 
was  a  conditional  and  not  an  exceptive  hiring.  Here, 
if  the  agreement  was  conditional,  the  condition  has  not 
been  acted  upon :  but  it  appears  clearly  to  have  been 
absolute.  The  case  is  even  stronger  than  Rex  v.  Bj^kerj 
for  the  pitmen  agree  to  work  constantly  during  the 
whole  year,  which  gives  the  masters  a  right  to  their  ser- 
vice at  all  times,  subject  only  to  the  implied  exception  of 
hours  for  food  and  rest.  Rex  v.  All  Saints  Worcester  (6). 
And  the  daily  work  is  to  be  ^^  a  reasonable  day's  work, 
to  the  satisfaction  of  the  tnasters.**  In  Rex  v.  Gaies^ 
head{c\  which  will  be  relied  on  by  the  other  side,  it  was 


(a)  2  /?.  «t  C.  1 14.  (6)   lB,^ji.  3«2. 

(c)  2P.«J-C.  117,  note. 
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stipalated  that  each  man  should,  on  each  working  dajfj        1888. 
do  such  a  quantity  of  work  as  should  be  deemed  equal  to  a 
Jiill  dajfs  work;  and  not  leave  the  pit  until  that  quantity        hp^^ 

St*  nBums 

was  completed,  or  in  de&ult  thereof  he  should  forfeit  Avcklaiis. 
25.  Qd. ;  and  the  Court  held  it  to  be  an  exceptive  con- 
tract, because  the  pauper  was  not  to  be  under  the  con- 
troul  of  the  master  for  the  whole  of  every  day.  In  that 
case,  as  reported  in  8  Howling  and  Bjfiand^  ^%^.  note  i, 
there  was  an  express  exception  in  the  contract,  for  the 
labourers  were  to  work  for  the  whole  year  except  ten 
days  during  the  Christmas  holidays.  If  that  be  correct, 
the  case  differs  essentially  from  thb.  The  proviso  there 
(which  appears  also  in  Rex  v.  Byker^  but  not  in  the 
present  case,)  that  the  jurisdiction  of  the  justices  should 
not  be  ousted,  was  held  to  be  immaterial. 

Stephen  Temple  contra.  This  was  an  exceptive  hiring 
for  the  agreement  did  not  give  the  master  a  controul 
over  the  servant  during  the  whole  year.  If  it  was 
not  an  exceptive,  it  was  a  conditional  hiring.  But  in 
Rex  V.  Byker  (a),  Bayley  J.  says,  *'  If  the  bargain  be 
originally  made  for  an  entire  year,  and  terms  are  intro- 
duced applicable  to  a  continuance  of  the  relation  of 
master  and  servant  during  the  whole  year,  but  there 
is  also  a  provision,  that  in  a  given  event  it  shall  be 
competent  to  the  parties  to  put  an  end  to  or  suspend 
the  service  for  a  part  of  the  year;  still  a  settlement 
is  gained  if  the  service  is  actually  performed  for  a  whole 
year^  and  neither  party  avails  himself  of  the  condition. 
A  conditional  hiring  is,  for  this  purpose,  the  same  as  an 
absolute  hiring,  unless  the  condition  is  acted  upon.** 

(a)  2  j9.  4-  C.  12a 

Here 
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1883.  Here  there  was  no  absolute  agreement  by  the  pitman 
"""""  to  work  for  a  whole  year,  but  he  had  the  option  either 
ognnti  to  work  or  to  absent  himself  at  any  time,  on  paying  Is. 
AocELAMo.  per  day.  iParke  J.  That  is  like  the  stipulation  in  Rex 
v.  Byker  to  forfeit  2s.  6d.  for  lying  idle.]  By  the  first 
clause  of  the  indenture  in  that  case,  the  master  hired,  and 
the  other  parties  hired  and  bound  themselves  as  work- 
men or  servants,  for  a  whole  year,  to  serve  in  the 
colliery  for  certain  wages ;  and  the  master  then  cove- 
nanted to  pay  for  every  good  and  sufficient  day's  work 
not  exceeding  fourteen  hours  (and  2d,  a  day  when  that 
time  was  exceeded)  Is.  lOd,;  and  then  the  several 
persons  hired,  covenanted  with  the  master  to  obey 
his  orders  as  to  the  manner  of  working,  and  to  work 
the  colliery  fairly  and  regularly,  or  in  default  there^ 
of,  to  forfeit  105.  6d,  for  every  act  of  disobedience, 
and  2s.  6d.  per  day  for  lying  idle,  and  the  same  sum 
for  every  working  day  when  they  should  absent  them- 
selves from  their  employment ;  and  the  Court  were  of 
opinion  that  the  mention  of  fourteen  hours  in  the 
master's  covenant  was  introduced  there  for  the  pur- 
pose of  measuring  the  wages  payable  by  him ;  and 
that  the  stipulation  in  the  covenant  of  the  workmen, 
that  they  should  forfeit  2s.  6d.  per  day  for  every  day 
they  should  be  idle  or  absent  themselves,  did  not 
authorize  them  to* absent  themselves  if  they  thought 
fit,  but  was  inserted  merely  to  enforce  regular  attend- 
ance. But  the  present  is  a  very  different  case;  for 
here  the  pitmen  do  not  contract  to  serve  the  master 
absolutely  for  a  year,  but  they  agree  to  hew  and  work 
coal  from  the  4th  of  February  1815  to  the  4th  of 
February  1816,  in  the  manner  following,  and  afterwards 
they  stipulate  to  work  constantly  at  the  colliery  until 

the 
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the  4th  of  February  1816,  or  to  forfeit  Is.  a  day  for        1833. 
absence  or  not  doing  a  reasonable  day's  work.     They      xhTKiwo 
have  an  option,  therefore,  to  work  constantly  at  the     ^^^ 
colliery,  or  to  absent  themselves  on  payment  of  the  fine.     Aucklamb. 
This  case  falls  precisely  within  Rex  v.  Gateshead  {a\ 
where  the  pauper  was  hired  to  work  in  a  colliery  from 
the  5th  of  April  1813  to  the  5th  of  April  18U,  and 
it  was  stipulated  that  each  man  should,  on  each  working 
daj/f  do  such  a  quantity  of  work  as  should  be  deemed 
equal  to  a  full  day's  work ;  and  should  not  leave  the 
pit  until  that  quantity  was  completed,  or  in  default 
thereof  should   forfeit    2s  6d,      The   expression  each 
xtorking  day  imported  that  there  were  days  when  the 
pitmen  might  absent  themselves;  and  it  was  held  to 
be  an   exceptive  hiring  because  the  pauper  had  not 
subjected  himself  to  the  controul  of  his  master  for  the 
whole  year. 

Denman  C.  J.  The  decisions  in  Hex  v.  Byker  (£), 
and  Hex  v.  Gateshead  (a),  run  very  near  each  other ;  but 
there  is  a  distinction  between  them,  and  I  think  the 
former  case  an  authority  in  favour  of-  a  settlement  here. 
It  is  said  that  in  this  contract  there  is  an  exceptioUy  be- 
cause an  option  is  given  to  the  pauper,  either  to  work  or 
to  forfeit  and  pay  Is.  upon  each  day  that  he  absents  him- 
self or  does  not  work  a  reasonable  day's  work  to  the  satis- 
faction of  the  master.  In  Rex  v.  Byker^  the  pauper,  by 
indenture,  was  hired  for  a  year  as  a  driver  in  a  colliery, 
and  the  master  covenanted  to  pay  wages  at  the  rate  of 
Is.  10^  for  a  good  day's  work,  not  exceeding  fourteen 
hours,  and  2d.  a  day  more  when  that  time  was  ex- 

(a)  2  P.  f  C  117.  nott.  (6)  2B.^C.  114. 

ceeded, 
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1833.       ceededy  and  the  pauper  was  to  forfeit  2s.  6d.  per  day 

for  lying  idle,  to  be  deducted  out  of  his  wages*     It  was 

agaitui       contended,  that  that  was  an  exceptive  contract,  because 

St*  HsLivf 

AucKLAvn.     the  master  could  not  compel  the  pauper  to  work  more 
than  fourteen  hours  a  day,  and  also  because  the  pauper, 
on  the  pajrment  of  9s.  6d.  per  day,  was  at  liberty  to 
absent  himself.     But  the  Court  held,  that  the  fourtem 
hours  was  only  mentioned  in  the  master's  covenant  to 
regulate  the  amount  of  the  wages,  and  that  the  relation 
of  master  and  servant  continued  during  the  whole  twenty- 
four  hours  of  every  day,  and  consequently  during  the 
whole  year;  and  that  the  clause  as  to  forfeitures  was  in- 
tended not  to  give  the  servants  a  liberty  to  absent  them- 
selves, but  merely  to  enforce  regular  attendance.     The 
same  observation  applies  to  the  clause  of  forfeiture  in  this 
case.     In  Rex  v.  Gateshead  it  was  stipulated,  that  each 
man  should,  on  each  working  day,  do  such  a  quantity  of 
work  as  should  be  equal  to  a  full  da}r's  work,  and  should 
not  leave  the  pit  until  that  quantity  was  completed,  or, 
in  default  thereof,  should  forfeit  2s.  6d.     There,  as  soon 
as  each  man  completed  bis  full  day's  work,  he  Was  at 
liberty  to  quit,  and  was  no  longer  under  the  controul  of 
his  master.     According  to  the  report  of  that  case  in 
3  Datding  4*  Syland^  it  was  part  of  the  contract  of  hiring, 
that  the  labourers  were  to  work  for  the  whole  year, 
except  ten  days  during  the  Christmas  holidajrs,   when 
they  were  not  to  work,  nor  to  be  liable  to  any  penalties 
for  not  working.     If  that  were  a  correct  statement  of 
the  contract,  there  would  be  a  clear  exception  of  ten 
days.     It  appears,  however,  from  the  reasoning  of  the 
Judges  there  given,  that  the  hiring  was  held  to  be  ex- 
ceptive, not  because  the  pauper  was  not  bound  to  work 
for  bis  master  during  the  ten  days,  but  because  he  was 

not 
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not  bound  to  work  during  the  whole  of  every  day,  but        1833. 
during  such  part  of  the  day  only  as  might  be  required  ~ 

to  complete  a  full  day's  work.  The  contract,  as  stated  agamsi 
m  2  BamewaU  qr  Cresswellj  117-9  ^^  that  the  master  aucslama. 
should  find  work  for  the  men  during  the  whole  year, 
and  forfeit  2s.  6d.  for  every  day  that  he  should  oblige 
them  to  be  idle,  except  at  the  Christmas  holidays,  which 
were  not  to  exceed  ten  days.  According  to  that  state- 
ment, the  stipulation,  as  to  the  ten  days,  would  appear 
not  to  be  an  exception  in  the  contract  of  hiring,  in- 
tended to  give  a  privilege  to  the  servant,  but  to  be  a 
provision  introduced  for  the  benefit  of  the  master;  and, 
considering  the  reasons  on  which  the  judgment  of  the 
Court  was  founded,  that  must  be  taken  as  the  correct 
report  of  the  case.  I  think,  therefore,  this  case  fidls 
within  Rex  v.  Bicker,  and  that  a  settlement  was  gained 
in  the  parish  of  St.  Helens  Auckland.  The  order  of 
sessions  must  be  confirmed. 

LiTTLEDALE  J.  If  the  cascs  referred  to  had  never  been 
decided,  I  should  not  have  had  the  slightest  doubt  on 
this  case.  By  the  agreement  of  the  4th  of  February  1815, 
the  pauper  agreed  to  hew,  pit,  and  work  coal  till  the  4th 
of  February  1816,  and  to  work  constantly  at  the  colliery 
or  to  forfeit  Is.  for  each  and  every  day  he  should  absent 
himself  or  not  work  a  reasonable  day's  work.  Now,  the 
latter  stipulation  bound  the  pauper  to  pay  l5.  per  day,  if 
he  did  not  perform  his  part  of  the  contract.  There  was 
a  contract  to  work  for  a  whole  year  and  every  day  in  the 
year,  and  the  master  had  a  right  to  call  on  the  pitmen  so 
to  work.  The  mere  agreement  to  pay  Is.  per  day  as  a 
forfeiture  does  not  make  the  contract  exceptive,  because 
neither  party  can  be  supposed  to  have  contemplated, 

at 
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St.  Hslems 

avcxlakd. 


18S8.        at  the  time  when  the  contract  was  entered  into^  that 
_    __  there  should  be  an  absence  or  neglect  to  work. 

Tim  Kivo 

Parke  J.     I  felt  some  little  difficulty,  at  first,  in 

distinguishing  this  case  from  Rex  ▼•  Gateshead  {a\  bat 

I  think  it  falls  withm  Bex  v.  Byker  (6).     In  the  first 

of  those  cases  there  was  a  sUpulation  that  each  man 

should,  on  each  working  day,  do  a  full  day's  work,  and 

tliat  he  should  not  leave  the  pit  until  that  quantity  of 

work  was  completed,  and  that,  on  default  thereof  he 

should  forfeit  25.  6i.     It  was  therefore  stipulated  by 

implication,  that  the  men  were  not  to  be  under  the 

controul  of  the  master  on  days  which  were  not  working 

days,  nor  on  any  day  as  soon  as  a  full  day's  work  was 

completed. 

Order  of  sessions  confirmed  (c). 

(a)  2B.^a  117.  note.  (6)  Ibid.  IH. 

(c)  See  R.  ▼.  Ouelt  cum  Gawthorpe,  motd,  SI 6. 


KowE  against  Shilson  and  Another. 


Ao  embank- 
ment company 
wat  by  an  act 
of  parliament 
(not  limited 
in  duration) 
empowered  to 


T  NDEBITATUS  assumpsit  for  tolls-    At  the  trial  be- 
fore Parke  J.,  at  the  spring  assizes  for  the  county  of 
Devon,  1832,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  the  following  case :  — 

make  a  road, 

and  to  erect  tumpikea  upon  or  across  **  any  lann  or  wayt  leading  or  that  might  thereofier 
lead  oHt  of  the  tamet**  and  to  take  tolls  at  such  turnpikes.  By  subsequent  acts,  another 
company  was  empowered  to  make  a  railway,  and  it  was  enacted,  that  all  persons  should 
have  free  liberty  to  use  the  same,  with  carriages  properly  constructed,  upon  payment  only 
of  such  rates  and  tolls  as  should  be  demanded  by  the  railway  company,  not  exceeding  the 
sums  mentioned  in  that  act.  The  railway  was  afterwards  made,  and  it  crossed  the  embank- 
ment company's  road : 

Held,  first,  that  the  railway,  though  made  and  opened  to  the  public  by  act  of  parliament, 
was  a  *'  way*'  within  the  meaning  of  the  first- mentioned  act.  Secondly,  that  the  clause  in 
fatour  of  the  public  in  the  railway  act,  did  not  take  away  the  vested  right  of  the  embank- 
ment company  to  their  tolls;  and,  consequently,  that  they  might  take  toll  of  persons  crossing 
their  road  upon  the  railway. 

By 
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By  act  of  parliament  42  G.  3.  c.  32.  certain  persons  1833. 
were  incorporated  by  the  name  and  style  of  **  The  ^^ 
Company  of  Proprietors  for  embanking  Part  of  the  aganui 
Laity  near  PlymouiK'  {a) ;  and  the  embankment  was 
accordingly  made  by  the  company.  By  an  act  43  6. 3* 
c.  XV.  the  company  were  empowered  to  make  and  main- 
tain a  road  from  Effbrd  Quay  in  the  said  county  to  the 
borough  of  Plymouth  ;  and  it  was  also  enacted  as  fol- 
lows :^*^*  That  it  shall  and  may  be  lawful  to  and  for  the 
said  company  to  erect  or  cause  to  be  erected  such  and  so 
many  turnpikes  to  receive  the  tolls  hereby  granted  upon 
or  across  the  said  road,  and  on  or  near  the  sides  thereof 
or  in,  near,  upon,  or  across  any  lanes  or  ways  leading 
or  that  may  hereafter  lead  out  of  the  same,  as  they  shall 
think  proper."  And  that  in  consideration  of  the  great 
expences  the  said  company  must  incur  by  makings  main- 
taining, and  supporting  the  said  road,  it  was  enacted 
^^  that  it  should  be  lawful  for  the  said  company  to  demand 
and  take  or  cause  to  be  demanded  and  taken  at  the  said 
turnpikes,  amongst  other  tolls  therein  mentioned,  for 
every  waggon,"  &c.  And  that  the  company  might  let 
the  tolls  to  farm.  The  road  was  soon  after  made  pur- 
suant to  the  act 

By  an  act,  59  G.  3.  c.  cxv.,  for  making  and  maintain-, 
ing  a  railway  or  tram-road  from  Crabtree^  in  the  parish 
of  Egg  Buckland^  in  the  said  county,  to  communicate 
with  the  prison  of  war  on  the  forest  of  Dartmoor ^  in  the 
said  county,  reciting  that  such  railway  would  be  of 
material  benefit  and  convenience  to  the  neighbourhood 
and  the  country  at  large,  a  company  was  incorporated 
for  making,   completing,   and   maintaining  the  8aroe» 

(a)  See  Low  t.  dmetlt  Z  B.  ^  Ad,  8<>S. 

under 
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18S8.        under  the  name  of  ^<  The  Plymouth  and  Dartmoor  Rail- 
way  Company,"  and  was  invested  with  certain  powers 

jVOM^  for  that  purpose.  The  act  provided,  among  other 
things,  that  when  the  said  railway  should  cross  any 
turnpike-road  or  public  highway,  the  ledge  or  flank  of 
such  railway,  for  the  purpose  of  guiding  the  wheels  of 
the  carriages,  should  not  exceed  one  inch  in  height 
above  the  level  of  such  road :  and  it  is  thereby  furth^ 
enacted,  in  consideration  of  the  great  charge  and  ex- 
pence  which  the  said  company  must  incur  and  sustain 
in  making  and  maintaining  the  said  railway  and  other 
the  works  thereby  authorised  to  be  made  and  maintained ; 
that  it  shall  and  may  be  lawful  for  the  same  company, 
from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
demand,  take,  recover,  and  receive,  for  the  use  of  the 
same  company,  for  the  tonnage  of  all  goods,  wares,  mer- 
chandizes, and  other  things  which  shall  be  carried  or 
conveyed  upon  the  said  railway,  or  upon  any  part  thereof^ 
certain  rates  and  duties  therein  menUoned :  And  it  is 
thereby  further  enacted  thai  all  persons  shall  have  free 
liberty  to  pass  upon  and  use  the  said  railway,  with  carts, 
waggons,  or  other  carriages,  properly  constructed,  as 
thereinafter  mentioned,  and  to  employ  the  said  com- 
pany's wharfs  and  quays  for  loading  and  unloading  such 
goods  and  other  things,  upon  payment  only  of  such 
rates  and  tolls  as  shall  be  demanded  by  the  same 
company,  not  exceeding  the  respective  sums  therein 
mentioned,  subject  to  the  rules  and  regulations  which 
shall,  fit>m  time  to  time,  be  made  by  the  said  com- 
pany, by  virtue  of  the  powers  therein  granted.  The  rail- 
way was  completed  by  the  company  at  a  great  expence, 
the  time  being  somewhat  varied  afterwards  by  an  act  of 
2  G.  4.,  which  it  is  unnecessary  to  notice  further. 

By 
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By  an  act,  1  G.  4.  c.  liv.,  reciting  that  a  branch  rail-  1839. 
^&y»  to  join  the  Plymouth  and  Dartmoor  railway,  and  to 
communicate  with  certain  places  there  mendoned,  would 
be  oFpublic  utility,  the  Railway  Company  were  empowered 
to  make,  complete,  and  maintain  such  branch  railway, 
and  to  execute  and  perform  all  such  works,  matters,  and 
things  as  should  be  requisite  and  convenient  for  that 
purpose.  And  it  was  enacted,  that  the  said  statute  of 
59  G.  3.,  and  the  several  powers,  authorities,  directions, 
restrictions,  provisions,  rates,  duties,  and  other  matters 
and  things  therein  contained,  should  be  used  and  exer- 
cised by  the  said  Railway  Company,  and  be  applied, 
enforced,  and  put  in  execution  for  making,  completing, 
preserving,  and  maintaining  the  said  branch  railway, 
and  also  for  making,  erecting,  doing,  and  performing 
all  such  other  works,  matters,  and  things  as  they  should 
think  necessary  or  expedient  for  the  benefit  of  such  rail- 
way, and  for  defraying  the  expenses  thereof;  and  should 
and  might  also  be  used  and  exercised  by  the  owners  and 
proprietors  of  lands  lying  near  or  adjoining  to  the  said 
branch  railway,  in  such  and  the  like  manner,  and  as 
fully  and  effectually,  as  if  the  several  powers,  autho- 
rities, restrictions,  provisions,  rates  of  tonnage,  and  other 
matters  and  things  contained  in  the  same  act,  had  been 
repeated  and  re-enacted  in  the  body  of  that  present  act, 
and  as  if  the  branch  railway  and  other  works,  by  the 
same  act  authorized  to  be  made,  completed,  and  main- 
tained, had  been  described  in  the  said  act  passed  in  the 
fifty-ninth  year  aforesaid,  as  part  of  the  works  to  be 
made  and  done  by  virtue  of  that  act. 

The  branch  railway  was  made  accordingly,  and  it 
crossed  the  Embankment  Company's  road  in  two  places ; 
at  one  of  which,  on  the  side  of  their  turnpike-road,  the 
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1833.        company  erected  a  toll-bar.     The  toll,  fixed  by  the 

""■""        act  43  G.  3.  c.  XV.,  was  demanded  on  behalf  of  the  corn- 
Rows 

against  pany's  Icssec  (the  plaintiff  in  this  cause),  from  a  servant 
of  the  defendant,  who  passed  with  a  waggon  on  the 
railway  across  the  Embankment  Company's  road,  and 
through  the  turnpike-gate.  He  had  paid  the  regular 
tolls  for  passing  along  the  railway.  If  the  Court  were  of 
opinion  that  the  plaintiff  was  entitled  to  recover,  a  ver- 
dict was  to  be  entered  for  him  for  such  sum  as  they 
should  think  proper;  otherwise  a  nonsuit.  This  case 
was  now  argued  by 

M.  Baj/li/  for  the  plaintiff;  who  relied  upon  the  words 
of  the  act  43  G.  3.  c.  xv.  (empowering  the  Embankment 
Company  to  make  the  road  and  receive  tolls),  and  con- 
tended that  the  branch  railway  in  question  was  a  way 
leading  into  and  out  of  the  Embankment  Company's 
road,  within  the  meaning  of  that  act,  and  across  which 
they  were  authorized  to  place  bars  for  the  receipt  of 
toll ;  that  there  was  nothing  in  the  acts  for  making  the 
principal  and  the  branch  railway  to  supersede  this  right 
of  the  company ;  and  that  there  could  be  no  argument, 
on  the  ground  of  hardship,  against  the  right  of  taking 
toll  for  merely  crossing  a  road,  since  the  general  ex- 
emption in  this  case  only  existed  by  an  express  provision 
in  the  Turnpike  Act,  3  G.  4.  c.  126.  s.  32.,  and  that,  by 
4  G.  4.  c.  95.  s.  90.,  did  not  extend  to  roads  maintained 
under  acts  of  parliament  passed  for  an  unlimited  period, 
which  was  the  case  with  the  Embankment  road. 

Buti  contr^.  A  railway  like  this  is  a  public  highway. 
Rex  V.  Tke  Severn  and  Wye  Raihxn/  Company  (a) ;  and 

(a)  2  j9.  j>  ^.  646. 

the 
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the  acts  establishing  it  have  giyen  the  public  aright  to  pass  18SS. 
along  it,  "  upon  payment  only  of  such  rates  and  tolls  """""" 
as  shall  be  demanded  by  the  Railway  Company,  not  ex-  jtgamM 
ceeding  the  sums  mentioned  "  in  the  act  59  G.  3.  c.  cxv. 
That  right,  according  to  the  settled  rule  on  such  sub- 
jects, cannot  be  fettered  with  a  new  pecuniary  imposition, 
unless  by  clear  and  unequivocal  words  of  an  act  of  par- 
liament. Now,  by  the  act  just  referred  to,  the  only  tolls 
to  be  paid  on  the  railway  are  those  demandable  by  the 
Railway  Company.  It  is  true,  that  at  that  time  the 
branch  was  not  formed ;  but,  by  1  G.  4.  c.  liv.,  all  the 
provisions  of  the  former  act  are  made  applicable  to  the 
branch  road,  as  if  that  road  had  been  therein  described; 
and  beyond  this  there  is  nothing  in  the  act  of  1  6. 4.  to 
impose  any  charge  on  the  public  in  respect  of  the  branch 
road.  Besides,  the  words  (43  G.  3.  c.  xv.)  enacting  that 
the  Embankment  Company  may  erect  turnpikes  on  their 
road  ^^  in,  near,  upon,  or  across  any  lanes  or  ways  lead- 
ing, or  that  may  hereafter  lead,  out  of  the  same,  as  they 
shall  think  proper,"  does  not,  by  the  terms  used,  apply 
to  public  highways,  established  by  act  of  parliament. 

Denman  C.  J.  There  is  no  doubt  that  parties  who 
seek  to  burden  the  public  with  an  imposition  of  this 
kind  must  establish  a  clear  title  to  do  so.  The  authority 
here  relied  upon  is  in  the  words  of  48  G.  3.  c.  xv., 
enacting,  that  it  shall  be  lawful  for  the  Embankment 
Company  to  erect  turnpikes,  for  receipt  of  tolls,  upon  or 
across  the  road  to  be  made  by  them,  and  on  or  near  the 
sides  thereof,  or  in,  near,  upon,  or  across  any  lanes  or 
ways  leading,  or  that  may  thereafter  lead,  out  of  the  same, 
as  they  shall  think  proper;  and  to  demand  and  take  at 
such  turnpikes  the  tolls  mentioned  in  the  act.     I  think 

8  B  2  this, 
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18SS.  this,  if  nothing  followed,  would  give  a  clear  right  of 
""^^  taking  toll  for  passage  upon  roads  crossing  the  Erobank- 
agahut  ment  Company's  road.  It  is  said,  indeed,  that  the  clause 
does  not  apply  to  roads  made  by  public  authority ;  but 
there  is  nothing  in  the  words  themselves  to  support  such 
a  distinction ;  and  although  the  road  in  question  is  made 
by  public  authority,  it  is  for  the  advantage  of  the 
company  who  obtain  the  act.  Then,  does  the  statute 
59  G.  3.  c.cxv.  make  any  alteration  in  the  case?  That 
only  enacts,  that  all  persons  shall  have  liberty  to  use 
the  railway  with  carriages  properly  constructed,  upon 
payment  only  of  such  rates  and  tolls  as  shall  be  de- 
manded by  the  Railway  Company,  not  exceeding  the 
sums  mentioned  in  the  act  That  appears  to  me  not  to 
take  away  the  former  right  of  the  embankment  company, 
but  only  to  prescribe  what  amount  of  toll  shall  be  taken 
by  the  proprietors  of  the  railway.  If  it  had  been  intended 
by  the  statute  to  do  what  would  certainly  be  a  violent 
act,  namely,  to  deprive  the  Embankment  Company  of 
tolls  which  they  before  enjoyed  in  the  manner  here 
suggested,  that  purpose  would,  I  think,  have  been  more 
clearly  expressed. 

LiTTLEDALE  J.  I  think  the  clause  imposing  the.  tolls 
in  43  G.  3.  c.  xv.,  extends  to  all  roads,  whether  made  by 
private  individuals  or  by  authority  of  parliament.  If  it 
was  meant  that  any  kind  of  road  to  be  thereafter  made 
should  be  exempted  from  the  tolls  granted  to  the  Em- 
bankment Company,  that  should  have  been  done  by 
express  words.  I  am  also  of  opinion,  that  those  tolls 
are  not  taken  away  by  the  subsequent  act,  which  gives 
liberty  to  all  persons,  with  carriages  of  a  certain  de- 
scription, to  use  the  railway,  on  payment  only  of  the 

tolls 
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tolls  there  mentioned.     The  object  of  that  enactment  is        1833* 
only  to  point  out  what  persons  shall  use  the  railway, 

Rows 

and  what  they  shall  pay  the  Railway  Company  for  so  J'*"'^ 
doing.  It  is  true  that,  if  plainti£P's  claim  is  well  founded, 
they  cannot  cross  the  Embankment  Company's  road 
without  paying  other  tolls;  but  we  cannot,  on  that 
account,  say  that  the  Railway  Act  takes  away  the  tolls 
before  granted  to  the  Embankment  Company. 

Parke  J.  I  am  of  the  same  opinion,  though  I  have 
entertained  some  doubts.  I  agree  in  what  has  been  urged, 
that  the  Embankment  Company,  as  a  private  body,  could 
not  acquire  the  rights  in  question  against  the  public 
unless  the  legislature  expressly  gave  them.  The  clause 
which  has  been  relied  upon  by  the  plaintiff  in  43  G.  3. 
c.  XV.  does  clearly  give  such  rights ;  the  only  question 
is,  how  far  they  operate  upon  roads  afterwards  made* 
There  is  no  doubt  that  if  the  Railway  Company  had  by 
contract,  without  the  intervention  of  parliament,  ac- 
quired the  power  of  making  their  road  to  lead  into  the 
embankment  road,  that  would  have  been  a  way  within 
the  express  meaning  of  the  clause  in  question.  But  it 
is  necessary  to  go  a  step  further.  A  railway  leading 
into  that  road  is  made  by  an  act  of  parliament,  which 
confers  certain  rights  upon  the  public :  and  the  question 
then  is,  as  to  the  effect  of  the  former  act  upon  such  new 
public  way.  Upon  this  point  I  had  some  doubt;  but  I 
am  of  opinion  that  unless  the  subsequent  act  expressly 
takes  away  the  vested  right  which  the  Embankment 
Company  had  in  the  tolls  before  granted,  the  public  are 
not  entitled  to  cross  their  road  without  paying  toll. 
Then,  what  is  there  to  give  the  public  that  right?  The 
liberties  they  are  to  enjoy  in  respect  of  the  principal 
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183S.        railway  are  stated   in   the   act  59  G.  3.   c.  cxv. ;  and 

although   that  clause   is   not  expressly  re-enacted,  as 

og^Anu       to  the  branch  road,  in  1  G.  4.  c.  liv.,  yet  this  latter  statute 
SaiLioir* 

provides  that  the  several  powers,  authorities,  directions, 

restrictions,  provisions,  rates,  duties  and  other  matters 

and  things,  contained  in  the  first  Railwa^r  Act  shall  be 

used  and  exercised  by  the  Railway  Company,  and  shall 

be  applied,  enforced,  and  put  in  execution,  for  making, 
completing,  preserving  and  maintaining  the  branch 
railway,  and  for  doing  what  shall  be  necessary  for  the 
benefit,  and  for  defraying  the  expenses  thereof,  as  if  the 
several  powers  and  authorities,  rates  and  other  matters, 
contained  in  the  former  act,  had  been  re-enacted  in  this, 
or  as  if  the  branch  railway  had  been  described  in  that 
act.  The  latter  act,  therefore,  incorporates  and  ex- 
plains the  clause  in  question  in  59  G.  3.  c.  cxv.  I  think 
that  clause  was  merely  a  bargain  between  the  Railway 
Company  and  the  public,  that  the  public  should  use  the 
railway  upon  certain  terms,  but  not  subject  to  any  greater 
tolls  than  were  stated  in  the  act  The  company  were  to 
be  prevented  from  enhancing  the  duties  above  the 
original  rate.  But  this  does  not  enable  persons  to  cross 
the  road  of  another  company  without  paying  the  rates 
'before  claimable  by  them ;  and  unless  the  act  did  take 
away  the  vested  right  of  that  company,  the  public  would 
not  be  entitled  to  resist  the  present  demand.  On  the 
whole,  therefore,  I  agree  that  the  plaintiff  ought  to 
recover. 

Postea  to  the  plaintiff. 
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18S3«        was  then  paid,  the  purchaser,  with  the  assent  of  all  par- 
"T^  ties,  giving  one  check,  in  part  of  the  purchase-money, 

o8»ntt        for  Ftdlwooa^s  principal  and  interest,  and  the  defend- 
ant's  couts.     The  clerk  gave  the  following  receipt:  — 
**  Received  of  Mr.  Pemberton^  by  the  direction  of  J.  W. 
QgUf  Esq.  (the  plaintiff),  the  sum  of,"  &c.  ^'  for  costs,  as 
by  bill  annexed."  The  deeds  were  then  handed  over,  and 
the  purchase  completed.    The  plaintiff  having  afterwards 
ascertained  that  the  bill  was  not  such  as  a  mortgagor 
could  fairly  have  been  called  upon  to  pay  (which  was  ad- 
mitted at  the  trial),  brought  this  action  to  recover  back 
the  excess,  which  he  had  been  compelled  to  pay  in  order 
to  obtain  possession  of  the  deeds.     For  the  defendant  it 
was  insisted,  that,  as  an  attorney  holding  deeds  of  his 
client,  he  had  a  lien  upon  them  for  the  whole  of  his  bill 
of  costs,  against  all  the  world;  that  it  was  immaterial  to 
him  by  whom  the  bill  was  paid,  but  without  payment  he 
was  not  bound  to  hand  them  over,  or  even  bring  them  to 
the  meeting ;  that  the  complaint  was,  not  so  much  that 
the  bill  was  exorbitant,  as  that  a  mortgagor  ought  not 
to  pay  it :  if  the  bill  was  in  itself  excessive,  that  was  a 
question   between  FuUwood  (the  mortgagee)   and    the 
defendant;  and  the  present  action  if  maintainable  by 
the  plaintiff,  should  have  been  brought  against  Fullxvood 
himself.    Lord  Tenterden^  however,  was  of  opinion  that 
the  plaintiff  was  entitled  to  recover,  and  he  directed 
a  verdict  accordingly,  but  gave  leave  to  move  to  enter 
a  nonsuit.     A  rule  nisi  having  been  obtained  for  that 
purpose, 

Sir  James  Scarlett  and  Piatt  now  shewed  cause.  The 
defendant  could  not  enforce  any  lien  for  more  than  the 
amount  he  was  entitled  to  receive  from  the  plaintiff; 

and 
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and  that  amount  is  measured  by  the  terms  of  the  mort-  18SS. 
gage  deed.  When  the  mortgage  was  redeemed,  the 
deeds  in  question  were  no  longer  Ftdlwood^s.  As  soon  o^otiur 
as  his  principal,  interest,  and  reasonable  costs  were 
paid,  he  was  bound  to  hand  them  over.  The  defendant 
then  could  not  claim  to  retain  one  man's  title-deeds  for 
another's  debt.  His  lien  upon  them  was  commensurate 
with  FuUwood^s  right.  Whether  the  defendant's  charges 
were  just  or  not,  as  between  him  and  Futtwoodj  is 
nothing  to  the  plaintiff.  The  defendant  might  have 
desired  the  plaintiff  to  settle  the  costs  with  Ftdhoood, 
who  could  not  have  claimed  more  of  the  plaintiff  than 
the  proper  costs  as  between  those  parties ;  but,  instead 
of  that,  he  has  chosen  to  stand  in  Ftdlwood^s  place,  and 
receive  the  costs  himself  from  the  plaintiff.  He  was 
not,  then,  entitled  to  demand  more  than  would  have 
satisfied  Ftdlwood.  He  made  himself,  in  fact,  his  agent 
in  that  transaction.  [Parke  J.  FuUwood  had  a  legal 
interest  in  the  deeds,  and  might  pledge  them.  He  did 
pledge  them  with  his  own  attorney  for  the  amount  of 
his  bill.  Could  not  the  attorney  retain  them  till  that 
was  paid?J  He  knew,  when  he  received  them,  what 
was  the  extent  of  the  depositor's  interest.  If  the  de- 
fendant is  not  liable  in  the  present  action,  there  is  no 
opportunity  of  taxing  his  bill ;  and  that  might  be  alleged 
by  Ftdlwood^  if  the  plaintiff  sued  him  on  account  of 
these  charges. 

F.  Pollock  and  Kelly^  contrit,  were  not  heard. 

Denman  C.  J.  It  is  not  contended  that  the  mort- 
gagtejhad  not  a  right]  to  pledge  these  deeds.  Then  a 
party  who  takes  property  subject  to  a  mortgage,  must 

ask 
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183^.        ask  where  the  title-deeds  are:  he  must  take  care  to 
"T  secure  himself.     It  makes  no  difference  that  the  p^'son 

yrfwrt        with   whom  they  were  pledged  was  the  mortgagee's 
attorney.     The  rule  must  be  absolute. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
plaintiff  should  have  ascertained  before  in  whose  hands 
the  deeds  were. 

Parke  J.  The  defendant  had  a  lien  for  the  amount 
to  which  he  was  entitled  against  FuUwood.  He,  as  mort- 
gagee of  the  property,  was  competent  to  pledge  the 
deeds  with  the  defendant  for  that  sum.  The  fact  is, 
that  the  plaintiff  has  overpaid  FuUwood;  and  he  should 
have  taken  his  remedy  against  him. 

Rule  absolute. 
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18S3. 


John  Nurse  and  Mary,  his  Wife,  J.  Harris,  Monday, 

>  April  29ih. 

and  Two  Others,  against  C.  Wills,  Gent. 
One,  &c. 

nPHE  declaration  stated,  that,  by  agreement  between  Declaration  ^^  tj^-_  ,- 

1         i^./r.  itini  ••         1  '^y  husband  and«Vi&r      y 

the  plaintiffs  and  the  defendant, — reciting  that  one  wife,  stoted  thi?  ^* 

James  Lang  had  been  arrested  at  the  suit  of  the  plain-  ^t^^  ^^^ 
tiffs;  that  the  defendant  had  become  bail  to  the  sheriff;  ^^^^^^^ 
that  the  bail  bond  had  been  forfeited ;  that  Lafig  had  ^citing  that 

'  ^  one  J.  L.  bad 

confessed  the  action,  and  damage  sustained  by  the  plain-  *^n  arrested 

'  °  ^  r  at  the  suit  of 

tiffs  to  the  amount  of  200/.,  and  had  consented  that  the  plaintiffs; 

that  the  de- 

judgment  should  be  entered  up,  and  execution  should  fendantbad 
issue  for  the  debt  and  costs  due  to  the  plaintiffi  from  the  sheriff;  that 
Langf  —  it  was  agreed  between  the  plaintiffs  and  the  been  forfeited  • 
defendant,  and  the  defendant  undertook  and  promised,  hadSren'k^ 
in  consideratioti  that  the  plaintiffs  sfiouid  not  nor  would  cognoyitfor 

^  •^  the  debt  and 

enter  up  Judgment  J  or  sue  out  execution^  or  proceed  further  <»**»» — »* 

^  was  understock 

in  the  suit^   w   take   any  further  steps  therein   against  and  agreed 

betvteen  the 

Lang,  the  sheriff,  or  the  bail,  until  a  certain  day, — that  piamt^sand 
the  defendant  should  render  Ijang  on  that  day,  so  that  the  defendant 
the  plaintiffs  might  have  the  full  security  of  his  body,  or,  ^>,^^^  "n 
in   default,  should  pay  to  the  plaintiffs   137/.  15s.  2d.,  ^^"'^^^^^ 

tiffs  would  not 
enter  up  judgment,  or  sue  out  execution  against  J.  X.  until  a  certain  day,  that  he,  the 
defendant,  would  render  J,  L»  on  that  day,  or,  in  default,  pay  the  debt  and  costs.  Arer> 
ment,  that  the  plaintiffs  bad  not  entered  up  judgment  or  sued  out  execution  against  J,  L. 
before  the  day.  Breach,  that  the  defendant  did  not  render  J.  X.  on  the  day,  or  pay  the 
debt  and  costs : 

Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiffs, 

First,  that,  as  the  agreement  was  stated  to  be  with  the  plaintiffi^  the  promise  must  be 
taken,  after  verdict,  to  have  been  made  to  them* 

Secondly,  that  it  sufficiently  appeared  that  the  wife  had  a  joint  interest,  because  the 
recital  in  the  agreement  of  a  cognovit  by  •/'.  X*  to  all  the  plaintiffs,  was  an  admission  by 
the  defendant  of  such  joint  interest. 

Thirdly,  that,  though  the  agreement  by  the  wife  was  void,  it  might  be  rejected  aa 
surplusage,  and  that  the  count  would  then  be  good,  as  stating  a  proouse  to  pay  the  debt 
and  costs  to  the  plaintifis,  in  consideration  that  they  would  noc  enter  up  judgment,  or  sue 
out  execution  until  a  given  day. 

being 
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1888*       not  appear.     It  is  consistent  with  the  facts  stated  in 
-  the  pleadings,  that  the  plaintiff  may  be  the  owner  of  the 

ogaitM        Other  two  thirds.     Parke  J.   Possession  is  not  sufficient, 
provided  it  be  necessary  that  some  one  in  privity  with 
the  grantor  should  have  done  an  act  to  determine  the 
licence.]     No  entry  or  claim  by  the  grantor,  or  any 
person  claiming  under  him,  was  necessary  to  deter- 
mine this  licence.     A  licence  lies  only  in  grant,  and 
not  in   livery;  and,   therefore,  re-entry  is  not  neces- 
sary to  determine  it.     There  is  a  distinction  between  a 
condition  annexed  to  a  freehold  lease  and  one  annexed 
to  a  lease  for  years.    A  lease  for  life  cannot  commence  by 
words  without  other  circumstances,  viz.  livery  and  seisin, 
and  therefore  shall  not  be  determined  without  entry ;  but 
a  lease  for  years  may  begin  by  words  without  entry,  and 
may  be  determined  by  words  without  entr}',  Browning  v. 
Besion  {a);  and  Co.  LitL  214.  b.  is  to  the  same  effect 
And  when  the  land  itself  remains  in  the  possession  of  the 
grantor,  no  entry  or  claim  by  him  is  necessary  to  deter- 
mine the  grant.     In  Co.  LitL  2\S,  a.  it  is  said,  ^'  if  I 
grant  a  rent-charge  in  fee  out  of  my  land  upon  con- 
dition, there,  if  the  condition  be  broken,  the  rent  is 
extinct  in  my  land,  because  I  (that  am  in  the  possession 
of  the  land)  need  make  no  claim  upon  the  land,  and, 
therefore,  the  law  shall  adjudge  the  rent  void  without 
any  claim.''     In  Diggers  case  (&)  it   is  said  to  have 
been  agreed  in  20  £.  4.  18  and  19  a,  that  **  if  a  feoff- 
ment be  made  upon   collateral    condition,   and  before 
the  condition    performed   the   feoffee   leases  it  to  the 
feoffor,  if  afterwards  the  feoffee  doth  not  perform  the 
condition,  the  land  shall  be  in  the  feoffor  immediately 

(a)  Plowdenf  IS5,  136.     1  JFms,  Sound.  S87.C.  note  16. 
(6)  li^^^y.  174.  5Ui  edit 

without 
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without  entry  or  claim,  because  he  himself  is  in  possession        1888. 

of  the  Imid.     So  if  a  villein  purchases  rent  which  is        """"" 

issuing  out  of  the  lord's  land,  it  shall  be  in  the  lord        acamit 

without  entry  or  claim  of  the  lord;   for  if  he  should 

make  an  entry  or  claim,  it  ought  to  be  upon  the  land, 

and  that  is  not  necessary  *a>hen  he  himself  is  seised  thereof^* 

The  necessity  of  an  entry  depends  on  the  wording  of 

the  condition.    "  If  the  words  be,  that  upon  the  doing  of 

an  act  the  reversioner  may  enter,  there  must  be  an  entry 

to  avoid  the  estate ;  but  if  the  estate  be  granted  upon 

condition  that  if  the  grantee  do  such  an  act  the  estate 

shall  thereupon  immediately  cease  and  determine,  then 

no  entry  is  necessary : "  per  Bayley  J.  in  Fenn  dem.  Mat" 

thews  w*  Smart  [a). 

Denman  C.  J.  There  is  nothing  to  connect  the 
plaintiff  with  Ustwicke^  and  it  is  possible  he  may  have 
come  in  by  title  inconsistent  with  that  of  Ustwickey  who 
had  only  a  third  part  in  the  lands.  Assuming,  however, 
that  it  had  appeared  that  he  represented  the  grantor 
of  the  licence,  I  think  it  quite  clear,  according  to  Doe 
V.  Baucis  (6),  and  on  the*  wording  of  this  grant,  that  it 
was  necessary  for  him  to  have  done  some  act  shewing 
his  intention  to  determine  the  licence;  until  such  act 
were  shewn,  it  continued  in  force. 

LiTTLEDALE  J.  The  replication  cannot  be  sup- 
ported; it  seems  to  me  that,  according  to  Doe  v. 
Banclcs  (&),  this  instrument  was  liable  to  be  rendered 
void  only  at  the  election  of  the  grantor.  If  it  had 
been  a  freehold  lease  of  land  subject  to  a  condition 

(a)  12  Eatt,  448.  (6)  4  B.  4[  A.  401. 

that 
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1833. 

Stkarh 
Mills. 


gone  much  discussion  there;  and  I  cannot  concur  in 
that  decision.  One  objection  is,  that  fot  the  purpose  of 
the  stamp  duty,  the  executor  must  include,  in  the  amount 
sworn  to,  debts  due  to  the  testator,  though  not  reco- 
vered. I  am  of  opinion,  that  in  the  present  case,  Mills 
was  not  shewn  to  be  responsible,  and  that  he  was  en- 
titled to  a  verdict. 

Rule  absolute  to  enter  a  verdict  for  Mills. 


Tueaday, 
jtprU23d. 

[jlfr^y03   TmpMsfor 
A^.  breaking  mod 
•  *-^^  'jj^A    entering  the 
-'/-^/'    iMdiofthe 
plaintiff,  and 
sinking  pits. 
Plea,  that  be- 


RoBERTS  against  Davey. 

• 

npRESPASS  for  breaking  and  entering  the  lands  of 

the  Piaintifi^  called  CaroanneU^   in  the  parbh  of 

Gwennapf  in  the  county  of  Cornwall,  and  sinking  shafts, 

and  carrying  away  ore.     Plea,  that  on  the  7th  of  June 


the  Plaintiff  had  any  thing  in  the  said  lands,  one  Stephen 
Ustwicke  was  seised  in  fee  of  one  undivided  third  part  in 
the  said  lands ;  and  by  indenture  between  him  of  the  one 
part,  and  John  BuUocke  of  the  other  part,  he,  Ustwicke^ 


fore  the  plaintiff  182K  louff  before  tlie  said  time,  when,  &c.,  and  before 

had  any  thing  Id  ° 

the  said  lands, 
one  U-  was 
seised  in  fee  of 
one  undivided 
third  part 
therein,  and, 
by  indenture, 
granted  to  ^., 

licence  to  dig,  m>ne,&c  throughout  his  one  third  part,  with  liberty  to  erect  engines,  &c.  for 
the  term  of  twenty-one  years ;  that  before  the  expiration  of  the  term  the  grantee  died,  and 
his  executrix  became  legally  entitled  to  the  enjoyment  of  the  licence,  and  because  she  could 
not  enjoy  it  so  fully  as  it  was  lawful  for  her  to  do  without  committing  the  supposed  tres- 
passes, the  defendant ;  as  her  serrant,  entered  upon  the  said  lands,  and  upon  the  plaintiff  "a 
possession,  and  committed  the  same. 

Replication,  that  tlie  supposed  licence  was  granted  subject  to  a  condition,  *'  that  if  the 
grantee,  his  executors,  &c.  should  neglect  to  work  the  mines  for  a  certain  time,  or  should 
nil  in  the  performance  of  all  or  any  of  the  coyenants,  then  and  from  thenceforth  the  inden- 
ture  and  the  liberties  and  licences  thereby  granted,  should  cease,  determine,  and  be  utterly 
▼oid  and  of  no  effect."  Averment,  that  the  grantee,  for  a  space  of  time  exceeding  that 
specified,  neglected  to  work  the  premises,  contrary  to  the  condition,  and  the  licence  thereby 
became  utterly  void: 

Held,  on  general  demurrer  to  the  replication,  that  the  word  void  in  the  proviso  meant 
voidable  at  the  election  of  the  grantor,  and,  therefore,  thst  it  was  necessary  for  the  plaintiff 
to  allege  that  the  grantor  or  some  person  claiming  under  him  (which  it  was  not  shewn  that 
the  plaintiff  did)  had  by  some  act  evinced  hb  intention  to  avoid  the  licence. 


granted 
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granted  to  BuUocke^  his  executors,  administrators,  and        1838. 
assigns,  full  and  free  liberty,  licence,  and  authority  to       r^ 
dig,  mine,  and  search  for  tin,  tin  ore,  and  all  other  ores,        ngmntt 

Davxt. 

metals,  and  minerals  within,  throughout,  and  under  all 
that,  his  one  third  part  undivided,  of  and  in  the  said 
lands,  with  free  liberty,  licence,  power,  and  authority  to 
erect  such  engines  and  buildings,  &c.  as  might  be  useful 
and  convenient  in  the  use  and  exercise  of  such  several 
liberties,  licences,  &c.;  and  also  to  divert  and  use  waters 
and  water-courses,  for  the  purpose  of  working  such  en* 
gines,  and  to  make  new  leats  for  carrying  off  water  for 
the  like  purpose;  to  have  and  to  hold  the  liberties, 
licences,  &c.  thereby  granted  to  the  said  «7.  B.  &c.  ibr 
the  term  of  twenty-one  years.     Averment,  that  before 
the  expiration  of  the  said  term,  &c.,  to  wit,  on  and  before 
the  times  when,  &c.,  J.  B.  made  his  will,  and  appointed 
one  Betsey  Lovell  Bullocke,  his  wife,  executrix,  and  died ; 
that  she  duly  took  upon  herself  the  execution  of  the  said 
will,  and  became  and  was  legally  entitled  to  the  use^ 
exercise,   and   enjoyment  of  the   liberty,  licence,  and 
authority  so  granted  by  the  said  indenture  to  BuUocke^ 
his  executors,  &c.  for  the  residue  of  the  term.     The 
plea  then  stated,  that  because,  without  committing  the 
said  trespasses,  the  said  Betsey  Lovell  Btdlocke  could 
not,  at  the  times  when,  &c.  have  or  enjoy  the  said  liberty, 
licence,  and  authority  so  fully  and  effectually  as  it  was 
lawful  for  her  to  do,  the  defendant,  as  her  servant  and 
by  her  command,  entered  into  and  upon  the  lands  in 
which,  &c.  in  and  upon  the  plaintiff's  possession  thereof^ 
and  committed  the  supposed  trespasses. 

Replication,  that  the  supposed  liberty,  licence,  and 
authority  were  granted  subject  to  a  condition,  that  if 
J.  B.  his  executors,  &c.  should,  at  any  time  or  times, 

neglect 
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188d. 

ROURTS 

ugaimt 
Davxt. 


neglect  efiectually  to  work  the  said  premises,  by  the  said 
supposed  indenture  granted,  for  any  time  or  times 
exceeding  in  the  whole  six  calendar  months  in  any  one 
year  of  the  said  term,  or  should  not  work  effectually 
such  mine  or  mines,  and  the  veins  and  lodes  discovered, 
or  to  be  discovered,  within  the  said  premises,  unless 
hindered  by  unavoidable  accident,  or  should  fail  in  the 
performance  of  all  or  either  of  the  covenants,  &c.  in 
the  said  supposed  indenture  contained,  then,  and  from 
thenceforth,  that  supposed  indenture,  and  the  liberties, 
licences,  powers,  and  authorities  thereby  granted,  and 
every  of  them,  should  cease,  determine,  and  be  utterly 
void  and  of  no  effect  to  all  intents  and  purposes.  The 
replication  then  averred,  that  J.  B.  in  hb  lifetime,  and 
the  executrix  afierwards,  for  a  space  of  time  exceeding  in 
the  whole  six  calendar  months,  &c.,  neglected  effectually 
to  work  the  said  premises  by  the  said  supposed  inden- 
ture granted,  he  the  said  J.  B.  not  having  been  during 
the  said  time  hindered  by  unavoidable  accident,  con- 
trary to  the  condition  of  the  said  indenture,  and  true 
intent  and  meaning  thereof,  whereby  the  said  supposed 
indenture,  and  the  said  supposed  liberty,  licence,  and 
authority,  long  before  the  committing  of  the  trespasses 
mentioned  in  the  plea,  to  wit,  on  the  8th  December  ]  822, 
ceased,  determined,  and  became  and  were  utterly  void 
and  of  no  effect 

General  demurrer  and  joinder. 


FoUett  in  support  of  the  demurrer.  The  instrument 
set  out  on  the  record  is  a  licence  granted  by  Ustwicke 
before  the  plaintiff  had  any  interest  in  the  land  in  ques- 
tion; and  the  latter,  in  his  replication,  without  connect- 
ing himself  with  Ustwicke^  or  shewing  any  authori^  from 

.  him. 
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him,  or  any  person  claiming  under  him,  states  merely        1883.  . 
that  Btdlocke  had  not  performed  certain  covenants  in       „ 
the  lease,  and  that  the  lease  thereby  became  void.     It        agauut 
follows,  therefore,  that  if  the  license  be  not  absolutely 
void,  but  voidable  only  at  the  option  of  the  grantor, 
the    replication    is    bad.      Now  Doe   dem.   Bryan  v. 
Banks  (a)   shews  that  a  lease  with  a  proviso  similar 
to  that  in  this  license  is  voidable  only  at  the  option  of 
the  lessor.  There  the  lease  was  of  coal  mines  for  ninety- 
nine  years,  reserving  a  royalty  rent  for  every  ton  of 
coals  raised,  and  a  proviso  that  the  lease  should  be  void 
to  all  intents  and  purposes  if  the  tenant  should  cease 
working  at  any  time  for  two  years;  and  it  was  held 
that  the  true  construction  of  the  proviso  was,  that  the 
lease  was  only  voidable  at  the  option  of  the  lessor.     In 
Amsby  v.  Woodward  {b)  the  proviso  was,  "  that  if  the 
rent  should   be  in   arrear  for  twenty-one  days  after 
demand  made,  or  if  any  of  the  covenants  should  be 
broken,  the  term  thereby  granted,  or  so  muoh  thereof 
as  should  be  unexpired,  should  cease,  determine,  and 
be  wholly  void ;  and  it  should   be  lawful  for  the  land- 
lord to  enter  and  the  same  to  hold  to  his  own  use, 
and  expel  the  lessee."     It  was  held  that  this,  in  the 
event  of  a  breach  of  covenant,  made  the  lease  voidable 
and  not  void;   and  that  the  landlord  was  bound  to 
enter  in  order  to  take  advantage  of  the  forfeiture,  and 
that,  not  having  done  so,  he  waived  the  forfeiture  by 
a  subsequent  receipt  of   rent.      In   Rede  v.  Farr  {c\ 
there  cited,  it  was  held  that  such  a  proviso  did  not 
make  the  lease  voidable  by  the  lessee,  on  the  principle 
that  a  party  shall  never  take  advantage  of  his  own 

(o)  ^B.^A.  401.  (6j  6  ^.  4t  C.  519.  (c)  6  If.  j-  <Sf.  ISl. 

wrong* 
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wrong.     If  it  might  be  determined  at  the  option  of 
the  person  in  possession,  the  landlord  might  thus  be 

agamsi        deprived  of  the  benefit  of  all  the  covenants :  and  if  a 

Datbt. 

Stranger,  like  the  plainti^  could  treat  it  as  void,  the 
landlord  might  be  deprived  of  a  beneficial  rent  when 
he  and  the  tenant  were  agreed  that  the  lease  should 
continue.  The  result  of  the  authorities  is,  that  the 
difference  supposed  formerly  to  exist  between  leases 
for  lives  and  for  years,  as  to  the  necessity  of  an  entry 
to  avoid  the  lease,  no  longer  exists.  That  being  so, 
it  follows  that  in  order  to  avoid  this  licence  the  grantor 
or  some  one  in  privity  with  him  should  either  have  en- 
tered, or  done  some  act  shewing  his  intention  to  deter- 
mine the  licence. 

Jeremy  contr^  The  instrument  set  out  upon  the 
record,  passed  to  the  grantee  no  interest  in  the  soil,  but 
a  mere  easement  in  it.  It  is  not  a  lease ;  but  contains  a 
mere  licence  to  dig  and  search  for  minerals,  subject  to  a 
condition;  Doe  dem.  Hardey  v.  Wood  {a).  The  con- 
sideration of  the  grant  was  the  render  of  the  ores.  The 
performance  of  that  condition  goes  to  the  whole  con- 
sideration of  the  grant,  and,  as  in  any  case  of  mutual 
and  dependent  covenants,  must  have  been  averred  m 
pleading  by  the  grantee,  for  the  purpose  of  enforcing 
such  grant :  1  Wms.  SaunderSf  320.  (L  n.  4.  Here^  if 
there  be  no  performance,  the  whole  profit  of  the 
subject  matter  of  the  grant  will  be  lost  to  the  lord 
for  the  whole  term.  Then,  this  being  a  licence  for  a 
term  of  years,  to  dig  for  minerals,  subject  to  a  con- 
dition that  it  should  be  void  on  the  grantee's  neglect- 
ing to  work  the  mines  for  the  time  therein  mentioned, 

(a)  2B.iJ.  724. 

it 
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it  became,  on  such  neglect,  absolutely  void;  and  not        1833. 
merely  voidable  at  the  option  of  the  grantor.     Even  as 
to  leases,  there  is  a  distinction  in  this  respect  between       Sf*^ 
leases  for  lives  and  for  years.     In  the  former,  if  the 
tenant  be  guilty  of  any  breach  of  the  condition  of  re- 
entry, the  lease  is  only  voidable,  and  not  determined 
until  the  lessor  re-enters,  or  brings  an  ejectment  for 
the  forfeiture ;  but,  in  a  case  of  a  lease  for  years,  it  is 
absolutely  determined  by  the  breach.     1  fVms.  Satmd. 
287.  c,   note  16.     In   the  cases   cited   on  the  other 
side,  the  leases  ware  undoubtedly  for  years;  but  they 
passed  an  interest  in  the  land,  and  not  as  this  grant 
does,    a  mere  easement   in  it.     In   Amshy  v.  Wood' 
ward  (a),  there  was  a  clause  of  re-entry  superadded  to 
the  provision  for  avoidance,  and  the  Court  held  that 
both  were  to  be  construed  together,  as  amounting  only 
to  a  power  of  determining  tlie  lease  by  re-entry,  and 
that  a  subsequent  acceptance  of  the  rent  was  a  recog- 
nition of  a  lease  still  subsisting.     In  Doe  dem.  Bryan  v* 
Bancks  (&),   a   tenant   attempted   to   insist   on   a   for- 
feiture created  by  his  own  act,  and  thereby  to  convert 
the  term  into  a  yearly  tenancy;  but  the  Court  f held, 
that  the  lease  did  not  become  void,  unless  the  land- 
lord thought  fit  to  make  it  so ;  and  there  was  a  sub- 
sequent receipt  of  rent.     In  Bede  v.  Farr{c\  a  pro- 
viso for  avoidance  on  nonpayment  of  rent  was  held  not 
to  enable  the  lessee  to  vacate  the  lease ;  and  that  upon 
the  principle  that  a  party  cannot  take  advantage  of  his 
own  default.     Here  the  plaintiff,  who,  in  the  pleadmgs, 
is  admitted  to  be  in  lawful  possession,  stands  in  the  situ- 
ation of  the  original  grantor.   [^Daiman  C.J.  That  does 

(a)  6  B.  4  C.  519.  (6)  \  B.  ^  A.  401. 

(c)  eM.^s.  isi. 

not 
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188d*       not  appear.     It  is  consistent  with  the  facts  stated  in 
-  the  pleadings,  that  the  plaintiiF  may  be  the  owner  of  the 

agaimu        Other  two  thirds.     Parke  J.   Possession  is  not  sufficient, 
provided  it  be  necessary  that  some  one  in  privity  with 
the  grantor  should  have  done  an  act  to  determine  the 
licence.]     No  entry  or  claim  by  the  grantor,  or  any 
person  claiming  under  him,  was  necessary  to  deter- 
mine this  licence.     A  licence  lies  only  in  grant,  and 
not  in  livery;  and,   therefore,  re-entry  is  not  neces- 
sary to  determine  it.     There  is  a  distinction  between  a 
condition  annexed  to  a  freehold  lease  and  one  annexed 
to  a  lease  for  years.    A  lease  for  life  cannot  commence  by 
words  without  other  circumstances,  viz.  livery  and  seisin, 
and  therefore  shall  not  be  determined  without  entry ;  but 
a  lease  for  years  may  begin  by  words  without  entry,  and 
may  be  determined  by  words  without  entry,  Brcnmiing  v. 
Besion  {a);  and  Co.  LitL  214.  &  is  to  the  same  effect 
And  when  the  land  itself  remains  in  the  possession  of  the 
grantor,  no  entry  or  claim  by  him  is  necessary  to  deter- 
mine the  grant.     In  Co.  LilL  218.  ^.  it  is  said,  ^'  if  I 
grant  a  rent-charge  in  fee  out  of  my  land  upon  con- 
dition, there,  if  the  condition  be  broken,  the  rent  is 
extinct  in  my  land,  because  I  (that  am  in  the  possession 
of  the  land)  need  make  no  claim  upon  the  land«  and, 
therefore,  the  law  shall  adjudge  the  rent  void  without 
any  claim."     In  Digges^s  case  (&)  it  is  said  to  have 
been  agreed  in  20  £.4.  18  and  19  a,  that  **  if  a  feoff- 
ment be  made  upon  collateral   condition,   and  before 
the  condition    performed   the   feoffee  leases  it  to  the 
feoffor,  if  afterwards  the  feoffee  doth  not  perform  the 
condition,  the  land  shall  be  in  the  feoffor  immediately 

(a)  Plowden,  135,  136.     1  JFms,  Sound.  S87.C.  note  16. 
(6)  li^^^y.  174.  5Ui  edit 

without 
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without  entry  or  claim,  because  he  himself  is  in  possession        1888. 

of  the  land.     So  if  a  villein  purchases  rent  which  is        """"^ 

issuing  out  of  the  lord's  land,  it  shall  be  in  the  lord        a^ama 

without  entry  or  claim  of  the  lord;   for  if  he  should 

make  an  entry  or  claim,  it  ought  to  be  upon  the  land, 

and  that  is  not  necessary  when  he  himself  is  seised  thereof/* 

The  necessity  of  an  entry  depends  on  the  wording  of 

the  condition.    "  If  the  words  be,  that  upon  the  doing  of 

an  act  the  reversioner  may  enter,  there  must  be  an  entry 

to  avoid  the  estate ;  but  if  the  estate  be  granted  upon 

condition  that  if  the  grantee  do  such  an  act  the  estate 

shall  thereupon  immediately  cease  and  determine,  then 

no  entry  is  necessary : "  per  Bayley  J.  in  Fenn  dem.  Mat-' 

thews  V.  Smart  (a). 

Denman  C.  J.  There  is  nothing  to  connect  the 
plaintiff  with  Ustwicke,  and  it  is  possible  he  may  have 
come  in  by  title  inconsistent  with  that  of  Ustwicke^  who 
had  only  a  third  part  in  the  lands.  Assuming,  however, 
that  it  had  appeared  that  he  represented  the  grantor 
of  the  licence,  I  think  it  quite  clear,  according  to  Doe 
V.  Bands  (6),  and  on  the*  wording  of  this  grant,  that  it 
was  necessary  for  him  to  have  done  some  act  shewing 
his  intention  to  determine  the  licence;  until  such  act 
were  shewn,  it  continued  in  force. 

LiTTLEDALE  J.  The  replication  cannot  be  sup- 
ported; it  seems  to  me  that,  according  to  Doe  v. 
Bancks[b\  this  instrument  was  liable  to  be  rendered 
void  only  at  the  election  of  the  grantor.  If  it  had 
been  a  freehold  lease  of  land  subject  to  a  condition 

(a)  12  Eotii  448.  {b)  4  B.  f  jL  401. 

that 
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1833.       that  it  should  be  void  on  non-performance  of  covenants, 
"  it  would  have  been  necessary   for  the  lessor  to  avoid 

ROBBRTS 

agamu  it  by  entry ;  or,  if  that  that  were  impossible,  by  claim. 
This  instrument  is  a  mere  licence  to  dig,  and  did  not 
pass  the  land.  An  actual  entry,  therefore,  was  unneces- 
sary to  avoid  it ;  but  by  analogy  to  what  is  required  to 
be  done  in  order  to  determine  a  freehold  lease,  which, 
by  the  terms  of  it,  is  to  be  void  on  the  non-perfor- 
mance of  covenants,  it  seems  to  follow  that,  to  put  an 
end  to  this  licence,  the  grantor  should  have  given  notice 
of  his  intention  so  to  do.  The  giving  of  such  notice  in 
die  case  of  an  instrument  like  this  is  equivalent  to  an 
entry  or  claim  by  the  grantor  of  a  freehold  estate  to 
which  a  condition  is  annexed.  Till  such  notice  were 
given,  the  right  of  possession  in  those  claiming  under  the 
licence  was  so  far  continued  that  the  plaintifi^  who,  for 
any  thing  that  appears,  was  a  stranger  to  Ustmicke^ 
could  not  take  advantage  of  tlie  breach  of  condition. 
If  the  plaintiff  had  set  out  his  title,  and  shewn  that  he 
claimed  under  Ustwicke^  the  case  might  then  be  different. 

Parke  J.  The  question  is,  upon  the  construction  of 
this  instrument,  whether  the  grant  is  void,  or  voidable 
only  on  the  default  in  question.  If  it  be  void,  the  plain- 
tiff is  entitled  to  judgment;  if  it  be  voidable  only,  then, 
as  it  does  not  appear  that  the  grantor  did  any  act 
amounting  to  an  exercise  of  his  option,  the  defendant  is 
entitled.  It  is  not  necessary  to  decide  whether  the 
word  void  means  voidable  by  entry,  or  voidable  by 
any  other  act,  shewing  the  election  of  the  grantor, 
because  in  either  case,  Doe  v.  Bancks  (a)  shews  that  a 

(«)  4  27.4-^.401. 

lease 
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lease  containing  such  a  proviso  is  not  void  at  all  events,        1833. 
and  that  a  breach  of  it  cannot  be  taken  advantage  of        " 

°  Roberts 

by  a  stranger,  which  the  plaintiff  here  must  be  taken  to  ngaimt 
be,  for  we  cannot  infer  any  privity  between  him  and 
Ustwicke,  He  must  be  taken  on  these  pleadings  to  be 
in  lawful  possession,  but  he  may  have  been  so  as  the 
owner  of  the  other  two  third  parts ;  in  order  to  avoid 
the  licence,  it  ought  to  have  been  shewn  that  Usimckej 
or  somebody  claiming  under  him,  had  done  some  act 
to  determine  it.  That  not  being  shewn,  the  replication 
is  bad,  and  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


Meager  against  Smith.  a^^Z 

A  SSUMPSIT  for  work  and  labour;  money  counts,   Defendant  paid  ,<;/«;.  _ 

-^^  _  ,        -Tfci  .  A       1       money  into  /    , 

and  account  Stated.     Plea,  non-assumpsit     At  the  Court  in  an     f/ht^u^i 
trial,  before  Bolland  B*,  at  the  Glamoj-ganshire  spring  as-  und  labour  ge- 
sizes,  1832,  it  appeared  that  the  defendant  resided  near  fu™pJrticui«™ 
Swansea^  and  was  the  correspondent  of  Messrs.  Gautier  J^^JJJ/rJ]."^ 
and  Dubois^  who  were  merchants  residing  at  Brest.     In  "^^  piwntiff 

^  proved  the  work 

the  year   1831,  a  vessel  belonging  to  Messrs.  Gautier  mentioned  in 

tlie  paiticulars 

and  Dubois  arrived  at  Swanseay  to  be  laden  by  the  de-  to  have  been 

performed  on 

fendant.    She  was  laden  accordingly,  but  in  quitting  the  the  property 

of  G.,  by  the 
order  of  Af., 
and  gare  evidence  to  shew  that  M,  was  authorized  by  the  defendant,  and  also  proved  acts 
done  by  the  latter,  which  it  was  contended  were  a  recognition  of  his  own  liability  for  the 
work.     The  Judge  left  to  the  jury,  whether  sufficient  money  had  been  paid ;  whether  the 
defendant  had  rati6ed  A/.'s  order,  and  to  what  extent?    The  jury  having  found  for  the  de- 
fendant, declared,  in  answer  to  a  question  from  the  Judge,  that  Ai.  had  no  authority  to 
bind  the  defendant.     The  Court,  Parke  J.  dubitante,  refused  to  disturb  the  verdict,  it  not 
distinctly  appearing  that  the  opinion  last  expressed  by  the  jury  was  the  ground  of  their  verdict. 
Held,  per  Liiitettale  and  Porke  Js.,  that  payment  into  Court  shews  only  a  liability  for  some 
work  and  labour,  and  i«  merely  evidence  which  may  be  coupled  with  other  facts,  so  at  to 
shew  a  partial  or  total  liability  on  the  particular  claim ;  and  tliat  the  effect  of  such  payment 
is  not  altered  in  this  respect  by  the  rule  of  TVtn.  1  W,  4.,  which  requires  a  particular  of 
demand  to  be  annexed  to  the  declaration. 

Vol.  IV.  X  x  port,  t^.^.^  yV^ttV.  6ff. 
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18SS.  port,  she  took  the  ground  and  sustained  considerable  da- 
*■""■""""  mage.  The  vessel  was  repaired  by  the  plaintiff,  who  now 
agairut  sued  the  defendant  for  such  repairs.  The  plaintiff,  in  the 
bill  of  particulars  annexed  to  the  record,  enumerated 
specifically  the  repairs  done  to  the  vessel,  and  charged 
the  defendant  with  165/.,  and  credited  him  with  a  pay- 
ment of  70/.,  the  balance  being  95/.  The  defendant 
paid  10/.  into  Court  generally.  In  order  to  fix  the 
liability  upon  the  defendant,  it  was  proved  that  a  per- 
son named  MUk  had  directed  the  repairs  to  be  done; 
and  evidence  was  given  of  the  general  connexion  of 
Milk  with  the  defendant,  and  of  acts  on  the  part  of  the 
defendant,  which  were  insisted  upon  as  shewing  a  recog- 
nition of  his  own  liability  in  respect  of  the  work.  The 
learned  Judge  left  two  questions  to  the  jury :  first, 
whether  sufficient  money  had  been  paid  into  Court  to 
satisfy  the  balance  remaining  due  for  reasonable  re- 
pairs ;  and,  if  not,  secondly,  whether  the  defendant  had 
by  his  own  acts  ratified  the  order  given  by  Milky  and, 
supposing  him  to  have  done  so  at  all,  whether  the  ratifica- 
tion extended  to  repairs  sufficient  to  carry  the  balance 
beyond  the  amount  paid  into  Court  The  jury  found  a 
verdict  for  the  defendant.  Upon  this,  at  the  suggestion 
of  the  plaintiff's  counsel,  the  defendant's  counsel  ob- 
jecting, the  learned  Judge  asked  the  jury,  whether  they 
considered  that  Milk  had  no  authority  to  bind  the 
defendant,  or  that  the  money  paid  into  Court  was  suffi- 
cient to  cover  the  balance  due  ?  The  jury  answered, 
that  they  were  of  opinion  that  Milk  had  no  authority 
to  bind  the  defendant.  In  Easter  term  1832,  John 
Evans  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  payments 
made  were  admissions  of  Mills's  authority  to  bind  the 

defendant ; 


IN  THE  Third  Year  of  WILLIAM  IV.  675 

defendant;   and  that,  therefore,  the  jury  had  found  a        18S3. 
verdict  on  false  grounds. 


Matde  and  E.  V.  Williams  now  shewed  cause.  The 
question  was  properly  left  to  the  jury.  It  is,  however, 
true  that  if  the  jury  had  expressly  found  a  fact  inconsis- 
tent with  their  general  verdict,  the  verdict  could  not  have 
been  supported.  But  it  is  not  so  if,  as  here,  they  merely 
find  a  fact  which  is  not  of  itself  sufiBcient  to  support  the 
verdict  Besides,  the  payment  into  court  is  not  con- 
clusive evidence  of  the  liability  or  authority.  In  cases 
where  the  declaration  sets  out  a  special  contract,  the 
defendant  has  express  warning  as  to  the  nature  of  the 
claim,  before  he  pays  the  money  into  court.  But  it 
could  not  be  maintained  that,  if  the  declaration  con- 
tained only  a  common  count  for  goods  sold  and  deli- 
vered, and  money  were  paid  into  court,  the  plaintiff 
might  establish  a  case  by' simply  shewing  that  some 
goods  were  delivered  to  a  third  party.  It  will  be  said 
that,  in  the  present  case,  only  one  claim  has  been 
shewn  to  exist,  and  that  the  payment  must  be  applied 
to  this  one.  But  suppose  work  and  labour  had  been  per- 
formed for  the  defendant  four  or  five  years  ago,  to  the 
amount  of  the  10/.,  the  payment  might  have  been 
made  with  respect  to  that  work.  The  plaintiff  cannot 
use  the  payment  as  conclusive  proof  of  the  defendant's 
liability  for  any  work  which  the  plaintiff  may  have 
performed  at  any  time  or  place.  It  might  as  well  be 
treated  as  proof  of  the  execution  of  any  written  special 
agreement  which  the  plaintiff  might  allege  to  have  been 
made.  Besides,  there  are  two  questions  here ;  first,  whe- 
ther the  defendant  be  liable  at  all,  and,  if  he  be,  then, 

X  X  2  secondly. 
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18SS.  secondly,  to  what  extent  he  is  liable.  At  most,  the  pay^ 
ment  of  the  10/.  admits  the  liability  to  that  extent  only. 

nttaitut  In  Seaton  v.  Benedict  (a),  Gaselce  J.  says  "  Payment 
into  court  generally,  in  assumpsit^  admits  nothing  beyond 
the  amount  of  the  sum  paid  in.  Where,  indeed,  there 
is  a  special  contract,  the  payment  into  court  admits 
that  contract;  but  where,  as  in  the  common  indebitatus 
assumpsit^  the  demand  is  made  up  of  several  distinct  items, 
the  payment  admits  no  more  than  that  the  sum  paid  in 
is  due."  The  plaintiff  might  have  authorized  repairs  to 
the  extent  covered  by  the  10/.,  or  he  might  mean, 
although  not  actually  liable,  to  assent  to  a  liability  to 
that  extent;  but,  beyond  that,  to  recur  to  his  legal 
rights.  And  the  jury  may  have  answered  the  question 
in  either  sense.  As  to  tlie  payment  for  which  the 
plaintiff  gives  credit  in  his  particulars,  the  70/.  is  not 
shewn  to  have  been  paid  by  or  on  behalf  of  the  de- 
fendant ;  and,  even  if  that  were  shewn,  he  might  have 
paid  it  as  agent  of  Gautier  and  Dubois.  But  in  fact 
the  giving  of  the  credit  amounts  only  to  an  admission 
on  the  part  of  the  plaintiff. 

John  Evans  and  Whitcombe  contr^.  The  defendant, 
by  his  payment  into  Court,  admits  that  there  was  some- 
thing due  upon  the  repairs ;  and  all  that  the  jury  ought 
to  have  considered,  was  the  amount  due.  Such  a  case 
as  this  must,  since  the  late  rule  of  Court  (i),  be  treated 
exactly  as  if  the  declaration  set  forth  the  items  contained 
in  the  bill  of  particulars,  the  latter  being  now  a  part 
of  the  record.  The  language  used  by  Tindal  C.  J. 
in  Macarihy  v.  Smith  (c),  shews  that  the  parties  go  to 

(a)  5  Bmg,  52.  (6)    TVtn.  1  fT.  4.  2  P.  {■  Ad.  788. 

(cj  8  Bing.  146. 

trial 
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trial  upon  the  understanding  that  the  complaint  on  the        18SS. 
record  amounts  to  neither  more  nor  less  than  the  claim        " 

Mkaqir 

made  in  the  bill  of  particulars.     The  direction  of  the        agahtst 

Smith. 

learned  Judge  is  also  wrong.  He  left  it  to  the  jury 
to  say  whether  there  was  a  liability  beyond  the  sum 
paid.  But  there  could  not  be  a  shifting  liability ;  the 
defendant  must  have  been  liable  to  the  whole  demand 
or  to  no  part  of  it.  Again,  the  direction  to  the  jury 
was  such  as  to  induce  them  to  suppose  that  the  defend- 
ant's liability  rested  simply  on  Mills^s  right  to  bind 
him;  whereas  there  were  independent  acts  shewn  to 
have  been  done  by  the  defendant  which  of  themselvei^ 
amounted  to  a  recognition  of  liability. 

Denman  C.  J.  This  rule  must  be  discharged.  I 
think,  substantially,  all  the  material  points  were  sub- 
mitted to  the  jury.  I  had  rather,  indeed,  that  it  had  not 
been  left  as  a  question  whether  Mills  had  any  authority 
at  all  to  bind  the  defendant,  because  there  were  acts  of 
recognition  independent  of  any  thing  done  by  MiUs^ 
which  tended  to  shew  the  defendant's  liability.  But  it 
was  very  proper  that  the  jury  should  be  desired  to  con- 
sider whether  that  authority  extended  beyond  the  sums 
paid.  And,  if  it  did  not  go  beyond  that,  then  it  became 
a  proper  question  whether,  and  how  far,  the  defendant 
by  his  own  acts  had  made  himself  liable  to  the  demand. 
These  questions  were  all,  in  substance,  left  to  the  jury, 
and  they  found  a  verdict  for  the  defendant  After  the 
verdict,  the  jury,  in  answer  to  the  question  put,  nega- 
tived the  authority  of  Mills  altogether.  But  it  does  not 
follow,  that  the  jury  founded  their  verdict  upon  this  be- 
lief; it  may  have  rested  upon  one  of  the  other  grounds. 
Where  a  verdict  is  returned  upon  a  proper  summing  up, 

X  X  3  and 


Smith. 
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18SS.  and  an  endeavour  is  made  afterwards  to  disturb  that 
^~''~"  verdict  by  reference  to  something  which  has  operated  on 
againsi       the  minds  of  the  jury,  it  roust  be  shewn  distinctly  that 

they  went  upon  that  in  giving  their  verdict.     Here  that 

is  not  the  case. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
payment  of  money  into  Court  may,  under  some  drcum- 
stances,  amount  to  an  admission  of  liability.  It  cannot 
be  construed  only  as  a  purchase  of  peace,  unless  there  be 
a  stipulation  of  that  sort  at  the  time  of  the  payment ; 
which  does  not  take  place  when  money  is  merely  paid 
into  Court  In  that  case  it  amounts  only  to  a  formal 
admission  of  the  defendant  by  his  attorney,  that  so 
much  is  due  on  a  claim  of  the  nature  expressed  in 
the  declaration ;  that  i8»  in  the  present  case^  for  work 
and  labour.  It  is  no  more  an  admission  of  liability 
than  if  a  payment  had  been  made  on  a  similar  account 
before  action  brought.  In  the  present  case,  it  did  not 
necessarily  follow  from  the  payment  that  this  work  and 
labour  should  have  been  performed  upon  the  vessel. 
Nor  did  it  shew  a  liability  of  any  sort  beyond  the  sum 
paid  in.  Now  the  liability,  according  to  the  case  on  be- 
half of  the  plaintiff,  rests,  not  in  any  interest  of  the 
defisndant  in  the  vessel  repaired,  but  in  directions  given 
by  him.  So  that  it  becomes  material  to  ascertain,  whether 
the  admission  of  liability  extends  to  the  whole,  or  to  how 
much  of  the  claim.  It  may  appear,  either  that  there  was 
an  authority  to  the  extent  only  of  the  money  paid,  or 
that  there  was  an  authority  to  the  whole  extent  of  the 
work  performed.  The  defendant  might  be  willing  to 
undertake  a  liability  for  a  partial  repair,  though  not  for 
a  general  one.    That  is  a  question  for  the  jury.    It  is, 

however. 


Smith. 
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however,  urged  on  the  part  of  the  pIainti£P  that,  since  the        1833. 

new  rule,  the  case  must  be  treated  as  if  the  particulars  of       

demand  were  a  part  of  the  declaration;  for  instance,  as  if  againa 
the  declaration  had  alleged  certain  work  performed  on 
the  bowsprit,  and  so  on.  I  cannot  agree  to  this,  so  far  as 
regards  the  effect  of  payment  of  money  into  Court*  It 
might  be  that  the  full  particulars  were  not  originally 
annexed  to  the  record,  and  in  that  case,  there  being 
only  a  claim  for  work  and  labour  in  the  first  instance, 
the  defendant  might  choose  to  admit  that  he  owed 
10/.  for  some  work  and  labour,  and  pay  that  sum  into 
Court,  and  afterwards  might  demand  full  particulars, 
which,  when  delivered,  might  contain  what  he  con- 
sidered new  causes  of  action.  For  this  reason,  I  think 
it  safer  to  adhere  to  the  rule,  that  the  payment  of  money 
into  Court  does  not  bind  the  defendant  to  admit  the 
particulars  of  the  demand,  and  that  the  particulars  are 
not  necessarily  connected  with  the  payment.  I  am  of 
opinion,  therefore,  that  the  question  was  properly  left 
to  the  jury.  The  liability  would  be  established  by  Mills 
having  authority,  or,  in  default  of  that,  by  the  defendant 
ratifying  the  engagement ;  and,  if  the  liability  existed, 
the  question  would  be,  how  far  it  extended. 

Parke  J.  I  am  not  satisfied  that  the  jury  have  found 
their  verdict  on  the  right  ground;  and,  if  the  matter 
depended  upon  me,  I  should  send  the  case  to  a  second 
trial.  The  jury,  in  answer  to  the  question  put  to  them 
after  the  verdict,  negatived  Mills's  authority,  and  from 
the  mode  in  which  the  question  was  put^  and  their 
answer  to  it,  I  should  infer  that  they  founded  their  ver- 
dict altogether  upon  Mills's  want  of  authority;  whereas 
it  is  clear,  that  he  might  have  had  none,  and  yet  the 

X  X  4  defendant 
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1833.        defendant  have  been  liable  to  their  demand.     Under 
^.  these  circumstances.  I  should  have  wished  the  case  to 

Mbagik 

ogaitut  have  gone  to  a  second  trial,  that  the  jury  might  have 
decided  upon  both  questions;  first,  whether  Mills  had 
authority  to  bind  the  defendant;  and  secondly,  in  default 
of  that  authority,  whether  the  defendant  had  rendered 
himself  liable,  by  his  own  acts,  to  a  greater  amount  than 
the  money  paid  into  CJourL  With  regard  to  the  effect 
of  payment  of  money  into  Court,  there  is^no  doubt,  but 

m  that  if  such  a  payment  is  made  on  a  count  alleging  a 

special  contract,  it  operates  as  an  admission  of  that  con- 
tract :  if  on  a  general  indebitatus  count  for  wjork  and 
labour,  or  the  like,  on  which  the  plaintiff  might^recqver 
for  one  or  more  distinct  contracts^^  it  operates  as  an 
admission  of  a  liability  to  that  amount,  on  some  one  or 
more  of  such  contracts ;  its  effect,  in  both  cases,  is  the 
same  as  if  a  payment  had  been  made  by  the  defendant 
to  the  plaintiff  of  the  like  sum  before  action  brought. 
But  in  that  case,  supposing  it  had  clearly  appeared  in 
evidence,  that  there  was  in  reality  one  entire  indivisible 
contract  in  question  between  the  parties,  to  which  the 
payment  must  necessarily  be  referred,  such  payment 
would  have  operated  as  an  admission  of  that  contract, 
leaving  it  open  to  the  defendant  to  make  out  his  defence 
as  to  the  unsatisfied  part  of  it :  and,  in  like  manner, 
the  payment  into  Court  on  a  general  indebitatus  count 
for  several  things,  may,  I  conceive,  in  some  cases,  cou- 
pled with  the  evidence,  have  the  effect  of  an  admission 
of  a  particular  contract.  I  do  not  mean  to  say,  that 
the  payment  would  have  had  that  effect  in  the  present 
case :  but  as  the  only  transaction  in  question  between 
the  parties  was,  the  demand  for  the  repairs  of  the  ship 
on  one  particular  occasion,  the  payment  of  money  into 

Court 


Smru. 


IN  THE  Third  Year  of  WILLIAM  IV.  681 

Court  would  certainly  have  had  the  effect  of  an  admis-        J  833. 
sion  of  liability  to  a  part  of  that  demand :  the  defendant       7, 

,       .  MCAOIR 

being  at  liberty  to  contend  that  he  had  not  made  him-        t^gaintt 

self  liable  beyond  that  amount    I  cannot  help  thmking, 

that  the  jury  have  proceeded  on  a  wrong  ground;  and 

that  they  have  not  taken  into  consideration  at  all  the 

acts  of  the  defendant  as  tending  to  establish  his  liability, 

but  that  they  have  enquired  only  whether  MiUs  was 

the  agent  of  the  defendant;  and  assumed  that,  unless 

he  were,  the  defendant  would  not  be  liable.     On  that 

account  a  new  trial  would  have  been  more  satis&ctory 

to  my  mind. 

Rule  discharged. 


Everett  against  Youells.  w%dntfday, 

^  Jpril  24th. 

'^rHIS  was  an  action  of  assumpsit,  on  a  warranty  of  The  delivery  .r^^^y^^  -rj-j 

X  ^  .      .  of  food  to  a    /ZfCLfi.3St 

sheep,  tried  before  Vaughan  B.  and  a  special  jury,  juryman,  after 
at  the  Norfolk  spring  assizes,  1832.     Ine  verdict  was  shut  up  to 
for  the  defendant     Storks  Serjt.,  in  Easter  term  1832,  SJeir  ver^ct, 
{April  19th),  moved  for  a  rule  to  shew  cause  why  there  fo"^ungthe 
should  not  be  a  new  trial  (a);  first,  on  the  ground  that  7«niiftaiide,if 

\    *  ^  ^  D  It  do  Qot  appear 

the  verdict  was  against   evidence;   and   secondly,   on  that  such  re- 

^  "  freshment  was 

affidavits.     By  the  first  of  these,  it  appeared  that  the  supplied  by  a 

party  to  the 

trial   began  in    the   afternoon  of  Friday^  the   23d  of  cause,  or  that 
Marchj  and  occupied  the  rest  of  that  and  all  the  fol-  to  a  juryman, 
lowing  day ;  that  on  Saturday  evening,  at  eight  o'clock,  ^^edded^t^ 
the  jury  retired  from  the  box  to  consider  their  verdict,  *^ Affidatiti  of 

jurymen  are 
admissible  as  to  matters  which  pass  openly  in  Court,  but  where  there  ii  a  Judge's  report  on 
the  same  points,  that  b  conclusive.  <l 

{a)  Before  Lord  Tenterden  C.  X,  LUtUdale,  Parke,  and  PaiUton  Jt. 

and. 


ifoDSLU. 
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18SS.        ^^^9   ^^^  agreeing,   were   shut   up   till   the   following 

morning ;  and  that  about  three  hours  after  they  were  shut 

ngidnM  up,  a  servant  of  J.  A.j  Esq.,  the  foreman,  conveyed 
a  sandwich  to  him  by  stratagem.  The  second  affidavit 
(by  the  plaintiff's  attorney),  stated  the  deponent's  in- 
ibrmation  and  belief,  that  about  ten  o'clock  on  the  Sun- 
day morning,  the  jury  had  an  interview  with  the  Judge, 
who,  then  observed  to  them  on  the  subject  of  their  ver- 
dict, **  that  concession  ought  to  be  made  by  the  minority 
to  the  majority;"  shortly  after  which,  they  agreed  to  find 
for  the  defendant ;  and  the  deponent  said  he  was  in- 
formed and  believed,  that  in  consequence  of  the  Judge's 
explanation,  and  of  exhaustion  for  want  of  victuals,  three 
jurymen  whom  he  named,  (not  including  J.  A.)  were  in- 
duced, though  against  their  inclination,  to  yield  up  their 
own  opinion  and  agree  with  the  rest  of  the  jury  to 
find  for  the  defendant.  Storks  Serjt.  also  proposed  to 
put  in  affidavits  of  two  of  the  jurymen  to  a  similar 
efiect  with  the  last.  [Lord  Tenterden  C.  J.  I  doubt 
whether  these  are  admissible.]  They  do  not  come 
within  the  decided  cases,  where  jurymen  have  offered 
to  allege  their  own  misconduct;  and  a  ground  is  laid 
for  receiving  them,  if  the  Court  be  of  opinion  that  the 
verdict  was  against  evidence. 

Lord  Tenterden  C.  J.  The  delivery  of  food  to  the 
foreman  might  be  ground  for  imposing  a  fine,  but  it  is 
not  a  reason  for  setting  aside  the  verdict.  It  does 
not  appear  that  the  food  was  supplied  by  a  party  to 
the  cause,  nor  on  which  side  the  juryman  who  received 
it,  was  at  the  time;  that  one  juryman  only  held  out; 
or  that  the  delivery  of  refreshment  to  the  one  who 
held  out  turned  the  event  of  the  trial.      Unless   the 

affidavits 
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affidavits  would  shew  that  this  refreshment  had  the  effect        1883. 
of  carrying  the  verdict,   they  would  not  support  the        

Etkrett 
rule  (a).  agamtt 

YOVMUM, 

LiTTLEDALE  J.  COUCUrred.  J.i*"'cC'  'i   '^ 


Parke  J.  The  officer  who  attended  the  jury  may  be 
punishable  for  neglect ;  but  it  would  be  a  fearful  thing 
if  verdicts  could  be  set  aside  on  such  grounds  as  this. 

Patte^on  J.  concurred. 

The  rule,  therefore,  as  to  this  point,  was  refused ;  but 
a  rule  nisi  was  granted  on  two  of  the  grounds  stated ; 
one  of  them  being  the  alleged  misdirection  of  the  learned 
Judge,  which  was  said  to  have  influenced  a  part  of  the 
jury:  — Lord  Tenterden  at  the  same  time  observing 
that  the  statements  on  this  point  might,  perhaps,  go  the 
length  of  shewing  that  the  verdict  was  not  that  of  the 
whole  jury ;  but  that  this  would  be  a  very  dangerous 
ground  to  act  upon  in  setting  aside  a  verdict. 

The  report  of  the  learned  Judge  was  now  read ;  by 
which  it  appeared  that  the  expressions  he  had  used  were 
different  from  those  ascribed  to  him.  Kelly  and  Austin^ 
in  support  of  the  rule,  were  stopped  by  the  Court. 

F.  Pollock  and  Storks  Seijt.,  contra,  adverted  to  the 
affidavits  of  the  two  jurymen ;  contending  (which  was 
denied  on  the  other  side)  that  the  Court,  on  the  former 
occasion,  had  permitted  them  to  be  filed.  [Parke  J.  We 
cannot  hear  these  affidavits.]     A  juryman  is  competent 

(a)  See  Co.  LiU.  927  b.     Dune.  Trialt  per  Paii,  8th  edit  248— 25S. 

to 
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183S.        to  state  on  affidavit  what  passes  publicly  in  presence  of 
the  CJourt. 


Etbritt 
againsi 

YOUSLLS. 


Per  Curiam,  (a)  We  cannot  receive  statements  from 
the  jury  to  shew  on  what  grounds  they  acted.  Affidavits 
of  jurymen  may  be  admissible,  to  shew  what  questions 
they  put  to  the  judge  (though  that  would  come  better 
from  any  other  source),  or  they  may  be  used  to  supply 
the  defect  of  notes  by  counsel :  but  when  we  have  the 
Judge's  own  statement,  that  is  a  better  authority. 

The  Court,  therefore,  being  of  opinion  that  on  the 
report  there  appeared  no  misdirection,  nor  any  ground 
for  saying  that  this  was  not  the  verdict  of  the  whole 
jury ;  and  that  on  the  other  point  there  was  no  reason 
for  disturbing  the  verdict,  the  rule  was 

Discharged. 

(a)  Denman  C.  J.y  LUtledak  and  Parke  Ji. 
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1883. 


The  King  against  The  Justices  of  the   West  Thunday, 

Riding  of  Yorkshire. 

(In  the  Matter  of  Bower.) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  In  a  nou'ce  ^  Jfs/t^'/ 
.  appeal  againsty'vx/    A 

the  justices  of  the  West  Riding  to  enter  contmu-  an  order  for  yjil^* 
ances  upon,  and  hear,  the  appeal  oi  Joshua  Bcywer  against  footway  (under 
certain  orders  of  two  justices  for  diverting  certain  public  ^  3.)'it*tuf-  ' 
footways  in  the  township  of  Middleton,  in  the  parish  of  ^^'^"hJ'/P*^ 
RotkmelL  in  the  said  West  Riding     The  orders  were  P«"«"* » .•    ^ 

°  party  aggnered* 

three  in  number,  all  dated  the  28th  oi  May  1832;  and  ifitbesuted 

that  he  and  his 

Bcyaoer,  on  the  25th  of  June  1832,  gave  notices  of  appeal  tenanu,  oc- 
against  each  of  the  orders,  and,  among  other  objections,  farm  and  lands 
the  following  was  stated  in  every  notice.     *^  Because,  if  ^ay,  and  who 
the  said  order  should  stand,  and  the  said  road  be  stopped  ^^  a*nd*hinre 
up,  the  appellant  and  his  tenants,  occupiers  of  a  certain  V"*^*)?  J?  "^ 
farm,  lands,  &c.,  near  adjoining  the  said  road,  and  who  ^^f*^  persons, 

*^  °  and  the  public, 

have  heretofore  used,  and  have  a  right  to  use,  the  same,  will  be  put  to 

great  inconve- 

and  also  other  persons,  and  the  public,  would  be  put  to  nience. 

If      rr«i  •  J*  1         ^        •  •  Th*  statute 

great  mconvenience.        I  he  notices  did  not  otherwise  requires  **  ten 
state  that  the  appellant  was  aggrieved   by  the  orders.  M^appwl^u)  ° 

the  sessions 
against  such  order.  By  a  rule  of  the  West  Riding  sessions,  in  cases  of  appeal  **  net  other- 
wise directed  by  law,**  ten  days*  notice  is  to  be  given,  exclusive  of  the  day  of  notice  and  first 
day  of  the  sessions :  Held,  that  the  statute  meant  ten  days*  notice,  one  inclusive  and  the 
other  exclusive;  that  the  sessions  rule  did  not  apply  to  this  case,  or  if  it  were  intended  to 
do  so,  this  Court  would  use  its  discretionary  power  of  controlling  the  practice. 

Tlie  appellant  gave  notices  of  appeal  against  three  orders,  all  of  the  same  date ;  he 
attended  the  clerk  of  the  peace  to  enter  them,  and  the  entry  was  in  the  following  form. 
**  A,y  appellant  against  an  order  of  B,  and  C,  Esquires,  dated,  &c  for  stopping  up  footways 
in,**  &c.  He  paid  the  fee  as  upon  one  appeal.  At  the  sessions,  the  appellant's  coonsel  being 
called  upon  by  the  other  sloe  to  elect  which  appeal  he  would  proceed  with,  proved  his  notices 
upon  one,  which  was  dismis^  on  a  supposed  defect  of  notice,  and  the  order  confirmed,  as 
were  the  two  others,  nothing  being  said  of  the  appeals  against  these,  to  which  the  Mune  ob- 
jections would  have  applied.  On  motion  for  a  mandamus  to  enter  continuances  and  hear 
the  appeals,  it  appearing  that  the  preliminary  objection  taken  was  unfounded,  and  that  the 
af>pellant  had  in  reality  intended  to  enter  bis  appeal  against  all  the  orders,  this  Court  made 
the  rule  absolute  as  to  all  three. 

The  //  tiac.  in. 
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1838.        The  next  quarter  sessions  for  the  West  Riding  were 
held  on  the  5th  of  July;  on  which  day  the  appellant's 

The  Kmo 

agoAnu  attorney  entered  an  appeal  with  the  deputy  clerk  of  the 
The  West  peace,  in  the  following  form  —  **  Joshua  Bower^  appel* 
of  YoEKSH»K.  l&nt  against  an  order  of  J.  A.  and  J.  L  Esqrs.  for  stop- 
ping up  footways  in  the  township  of  Middletorij  dated 
S8th  May  1832."  And  he  paid  the  fee  which  is  usual 
for  entering  one  appeal,  the  deputy  clerk  of  the  peace 
not  being  apprised  at  the  time  that  more  than  one  order 
was  in  question  (a).  The  three  orders  being,  on  the  same 
day,  returned  to  the  sessions,  the  respondents'  counsel 
called  on  the  counsel  for  the  appellants  to  elect  which 
case  he  would  enter  upon ;  and  he  proceeded  to  prove 
his  notices  of  appeal  against  the  order  which  stood 
second.  An  objection  was  taken,  but  over«ruled,  that 
the  notice  did  not  state  the  appellant  to  be  a  party 
aggrieved.  It  was  then  objected  that  there  had  not 
been  ten  days'  notice  of  appeal  according  to  the  rules 
of  practice  of  these  sessions ;  one  of  which  is  as  follows : 
—  *^  Appeals.  In  all  cases  of  appeals  not  otherwise 
directed  by  law,  ten  days'  notice  in  writing  shall  be 
given  by  the  party  appealing,  his,  her,  or  their  attor- 
ney or  solicitor,  exclusive  of  the  day  of  service  and  the 
first  day  of  the  sessions  or  the  adjournment  to  which 
the  appeal  is  intended  to  be  made."  The  Court  held 
this  objection  valid,  and  dismissed  the  appeal  and  con- 
firmed the  order.  They  also  confirmed  the  other  two 
orders,  no  appeal  against  them  being  entered  upon,  nor 
any  evidence  offered  of  service  of  notice  as  to  them. 

(a)  The  ettorney  for  the  appellant  swore  that  he  Ber?ed  the  notices  of 
appeal,  and  «  as  such  attorney  did  duly  enter  the  said  appeal  at  the  clerk 
t  of  the  peace's  office." 

BlacJcbtime 
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Blackbwme  and  Dundas  now  shewed  cause.      This        18SS. 
is  a  notice  given  under  the  statute  55  G.  3.  c.  68.  5.  3.        """"* 
which  enacts  that  in  case  of  a  footway  being  stopped        of^amtt 
up  by  order  of  justices,  it  shall  be  lawful  for  *^  any  per-      xhe  Wett 
son  injured  or  aggrieved  by  any  such   order  or  pro-  ^^^mmx 
ceeding,"  to  appeal  to  the  justices  at  the  quarter  sessions 
next  after  the  expiration  of  four  weeks  from  the  first 
publication  of  notice  of  such  order,   ^^  upon  giving  ten 
days'  notice  in  writing  of  such  appeal  to  the  sui'veyor 
of  the  highways,"  &c. ;  and   the  said  court  of  quarter 
sessions  is  thereby  authorised  and  empowered  to  hear 
and  finally  determine  such  appeal.     First,  the  fact  of 
the  appellant  being  a  party  aggrieved,   is  not  shewn    • 
with  the  certainty  which  appears  to  be  requisite  on  a 
comparison  of  the  cases.  Rex  v.  The  Justices  of  Essex  (a), 
Bex  V.  The  Justices  of  the    West   Riding  (J),   Rex  v. 
The  Inhabitants  ofBlackawton  (c).     Secondly,  there  was 
not  ten  days'    notice    according   to    the   construction 
which   the   sessions   have   determined   should  be   put 
upon  those  words  in  the  statute.     By  the  expressions 
there  used  it  was  left  open  to  them  to  decide  whether 
the  ten  days  should  be  exclusive  or  inclusive,  and  they, 
to   prevent    disputes,   have   established   a  rule,  which 
ought  to  have  been   observed.      Thirdly,  one  appeal 
only  was  entered  or  proceeded  upon ;  on  two  others  the 
orders  were  confirmed,  and  as  to  these  at  least  there  is 
no  ground  for  the  application. 

Follett  contrk.  It  is  clearly  shewn  by  the  notice, 
though  not  stated  in  terms,  that  the  appellant  is  ag- 
grieved ;  on  this  point,  therefore,  the  language  of  the 

(a)  5  A  J  C.'43I.  (6)  7  B.  ^C.  678. 

(c)  IQB.^  C.792. 

Court 
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1833.        Court  in  Rex  v.  The  Justices  of  the  West  Riding  (a),  and 

--    «  Rex  V.  Blackawton  (6),  is  expressly  in  his  favour.    t2)f»- 

«^mi«/        ,71^;,  c.  J.     We  do  not  think  any  thing  of  that  objec- 

The  Justices  of  /  e  J 

The  West      tion.]     As  to  the  second  point,  even  the  rule  of  the 

Riding  .  .  r     i. 

of  ToRxmifts.   sessions  only  requires  ten  days'  notice,  exclusive  of  the 

day  of  service  and  first  day  of  the  sessions,  in  those 
cases  where  it  is  not  otherwise  directed  by  law.  Here 
the  statute  requires  ten  days'  notice ;  the  proper  con- 
struction of  which,  according  to  the  general  rules  of 
law,  is,  that  one  day  shall  be  reckoned  exclusively  and 
one  inclusively.  That  mode  of  construction  is  adopted 
in  the  new  rules  of  Court,  Hit.  2  W.  4.  (c),  and  was 
recognized  in  some  degree  in  Pellew  v.  The  Hundred  of 
Wonford(d\  as  applicable  where  the  computation  is 
made  from  an  act  done  by  the  party  against  whom  the 
time  runs.  That  is  so  here.  If  the  sessions  intended, 
by  their  rule  of  practice,  to  require  ten  days'  notice 
exclusively,  where  a  statute  only  prescribes  ^^  ten  dayi 
notice^"  the  question  then  will  be,  whether  the  justices 
ought  to  have  acted  upon  such  a  rule,  and  if  not,  this 
Court  will  exercise  its  discretionary  power  of  controlling 
their  practice,  as  in  Rexw.  The  Justices  of  Wilts  {e\ 
and  Rex  v.  The  Justices  of  Lanccishire  [g).  As  to  the  third 
objection,  it  is  not  denied  that  there  were  notices  of 
appeal  againt  three  orders:  the  appellant  was  called 
upon  in  Court  to  elect  on  which  appeal  he  would  pro- 
ceed ;  and  when  one  had  been  dismissed  in  the  manner 
stated,  it  became  useless  to  proceed  with  the  others. 

Denman  C.  J.     I  am  of  opinion,  that  this  rule  must 
be  made  absolute.     As  to  the  last  objection,  the  omis- 

(a)  7  B,  «Sr  C.  678.  (6)   10  B.  i;  C.  792. 

(c)  3  J?.  4-  Ad,  393.  (</)   9  i?.  4-  C.  134. 

{e)  10  East,  404.  [g)  T  B.  ^  C,  691. 

sion 
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&ion  to  proceed  on  the  appeal  to  the  first  and  third        1838. 
orders  is  explained  by  the  decision  of  the  Justices  on 

Tile  Kxxo 

the  second :  and  it  appears  suffidendy  on  the  affidavits        agamM 

The  JuitioM  of 

that  the  attorney  meant  to  tender  his  appeals  to  be  The  Weu 
entered  against  the  three  orders.  With  respect  to  the  ^f  Tomlsjuei. 
second  point,  the  rule  of  practice  at  the  sessions  is  inap- 
plicable here ;  for  it  applies  only  to  *^  cases  of  appeals 
not  otherwise  directed  by  law."  Here  it  is  directed 
by  the  statute  that  there  shall  be  ten  days'  notice  of 
appeal  to  the  sessions,  and  that,  according  to  the  prac- 
tice of  the  superior  courts  in  other  cases  where  such 
notice  is  required,  must  be  taken  to  mean  that  one 
day  shall  be  reckoned  inclusively  and  one  exclusively. 
It  was  not  competent  to  the  sessions  to  impose  such  a 
rule  as  is  here  contended  for ;  if  they  meant  it  to  be 
applicable  to  this  statute,  they  have  misconstrued  the 
clause  in  question ;  but  it  seems  to  me  that  they  have 
merely  left  the  act  as  they  found  it.  On  the  first  point 
their  decision  was  right. 

LiTTLEDALE  J.  The  words  **  ten  days*  notice"  in 
65  G.  3.  c.  68.  5. 3.  must  be  construed  as  such  words 
are  in  other  cases,  and  are  not  afiected  by  the  rule 
of  the  sessions.  It  does  in  this  case  sufficiently  appear 
by  the  words  of  the  notice  that  the  appellant  is  a 
party  aggrieved;  the  allegation  of  inconvenience  to 
the  public  in  general,  is  an  addition  which  make  no 
difference. 

Parke  J.  If  the  time  of  notice  was  already  fixed 
by  law,  the  rule  of  sessions  does  not  interfere  with  it ; 
and  if  the  rule  were  intended  to  have  that  effect, 
this  Court  might  exercise  a  control  over  it.     The  act 

Vol.  IV.  Y  y  says 
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18SS.        says  there  shall  be  *^  ten  days'  notice"  of  appeal  to 

^  the  sessions,  and  the  Court  cannot  adopt  a  better  rule 

againti       for  construinfir  the  words  than   that  which  has  been 

The  Jusocet  of  ° 

The  West  already  adopted  in  similar  cases.  If  the  legislature 
ofToAxsHiEi.  had  intended  a  different  practice  to  be  followed  in 
this  instance,  they  would  probably  have  said  ^'  ten 
clear  days.**  With  respect  to  the  appeals  against 
the  several  orders,  it  seems  that  the  intention  of  the 
appellant  was  to  enter  his  appeals  against  all  the 
orders.  If  that  was  not  done,  there  is  nothing  to  shew 
that  it  was  his  fault  On  the  first  point,  I  think  the 
decision  of  the  justices  was  right 

Rule  absolute. 


Thtsrtdey,  Ex  parte  Battine,  LL.D^ 

jtprU  25th.  '^ 

I  -acjs'     A  pennon  diir-     A    RULE  had  been  obtained,  calling  upon  the  Com- 

^.j//fi  ing  bis  Ma-  XJL       ^     ^  o     ir 

jesty*s  pleasure^  missioners  of  the  Insolvent  Debtors'  Court  to  shew 

ffranted  by 

order  in  coun-    cause  why  a  prohibition  should  not  issue  to  the  said 

cil  on  petition/  ^  .      ^  j.  .  i      •        « 

for  past  ser-  court  against  proceeding  on   an  order  made  by  them 

r^te"of1he  o"  ^^  ^7th  of  Naoember  1831,  for  the  assignment  of 

ch™Kd*on^e  P*^^  ^^  ^  Certain  pension  of  200i  per  annum  granted 

na^y  estimates,  jq  WiUiam  Bottifie,  LL.D.  by  the  Prince  Recent  in 

may  be  appro-  ''  ^ 

priated,  under    couucil   ou   the  8th  of  May  1812,  and  held   by  the 

the  insolvent  ,  '  *^ 

act 7 G. 4.         said  William  Battine  during  His  Majesty's   pleasure: 

€•  57.  t*  29.  ^       fi        r 

with'uie  coal  and  from  making  any  order,  or  taking  any  proceedings 
lords  of  the  ^^^  assigning  any  part  of  such  pension.  The  material 
ps^enfof  °'     '^^^  stkted  on  affidavit  for  and  agabst  the  rule  were  as 

creditors.  foUoWs:  — 

QuBre, 
Whether  this 

Court  could  ha^e  granted  a  prohibition  to  the  insolvent  debtors'  court  against  proceeding 
upon  an  order  for  such  appropriation^  if  it  bad  not  been  warranted  by  the  statute  ? 

In 


IN  THE  Third  Year  of  WILLIAM  IV.  691 

In  March  1812,   the  Prince  Regent,   by  order  in        1833. 
council,  referred  to  a  committee  of  the  privy  council       "— "" 

,  Ex  parte 

a  report  from  the  Lords  Commissioners  of  the  Ad-  Battinx. 
miralty  upon  a  certain  memorial  of  the  above  men- 
tioned  Dr.  Battine^  late  His  Majesty's  advocate  general 
in  his  office  of  Admiralty.  The  memorial  stated,  that 
Dr.  Battine  had  been  superseded  in  his  office,  and 
prayed  some  provision  on  retirement  in  remuneration 
of  his  past  services  during  twenty  years.  The  Lords  of 
the  Admiralty  had  in  their  report  submitted,  for  reasons 
assigned  by  them,  whether  it  would  be  proper  to  grant 
any  pension,  but  recommended  that  such  pension,  if 
granted,  should  not  exceed  200/.  per  annum.  Upon 
this  report  the  committee  of  privy  council,  on  the  8th 
of  May  1812,  represented  to  the  Prince  Regent  in 
council  that  it  might  be  advisable  io  grant  Dr.  Battine^ 
in  the  name  and  on  the  behalf  of  His  Majesty,  a 
pension  of  200/.  per  annum  to  commence  from  the 
day  he  ceased  to  hold  his  office,  and  to  be  charged 
on  the  ordinary  estimates  of  the  navy ;  and  on  the 
same  8th  of  May  the  Prince  Regent,  by  and  with  the 
advice  of  the  privy  council,  approved  of  the  proposal 
made  by  the  committee,  and  ordered  that  the  said 
pension  should  be  granted,  to  commence  and  to  be 
charged  as  recommended  by  the  committee;  and  the 
Lords  of  the  Admiralty  were,  by  that  order,  required 
to  give  the  necessary  directions. 

On  the  17th  of  Naocmber  1831,  Dr.  Battine  was  dis- 
charged from  custody  under  the  Insolvent  Debtors'  act, 
7  G.  4.  c.  57.  and  executed  the  usual  warrant  of 
attorney.  Before  his  discharge  it  was  determined  by 
the  Court  that  the  annual  sum  of  180/.,  part  of  the 
said  pension,  should  be  paid  to  the  assignees  of  the 

Y  y  2  insolvent's 
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18SS.        insolvent's  estate,  to  be  applied  in  discharge  of  the  debts 
till  that  Court  should  further  order;   and  they  coin- 

£z  pfuta 

Battinx.  municated  to  the  Lords  of  the  Admiralty  their  intention 
to  make  an  order  to  that  effect,  if,  upon  receipt  of  their 
communication,  the  said  Lords  should  consent  thereto 
in  writing,  according  to  the  statute.  The  Lords  of  the 
Admiralty  consented.  A  similar  communication  was 
made  to  the  commissioners  of  the  navy,  and  assented  to 
by  them. 

In  answer  to  an  enquiry  made  by  the  clerk  of  the 
Insolvent  Debtors'  Court  (with  reference  to  the  present 
proceeding)  Mr.  BarraWf  the  Secretary  to  the  Admiral^, 
stated  the  nature  of  Dr.  Battirufs  pension  as  follows:  — 

*^  Dr.  Battini^s  pension  of  200/.  per  annum,  enjoyed 
under  this  department,  is  a  naval  pension  for  civil 
services,  namely,  as  advocate  of  the  admiralty.  It  is 
charged,  like  all  other  civil  naval  pensions,  on  the  ordi- 
nary estimate  of  the  navy,  is  paid  by  the  treasurer  of  the 
navy  by  warrant  from  this  department^  and  differs  in  no 
respect  from  any  other  naval  pension  for  civil  services, 
except  in  its  amount  being  larger  than  is  authorized  by 
the  act  50  G.  3.  c.  117. ;  which  required  that  it  should 
be  sanctioned  by  His  Majesty's  order  in  council." 

Dr.  Battine  denied  that  the  pension  was  one  which 
the  Insolvent  Debtors'  Court  could  legally  appropriate 
in  the  manner  directed  by  7  G.  4*  c.  57*  s,  29.  {a) 

The 

(a)  7  G.  4.  c.  57.  $.  29.  "  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  act  contained  shall  extend  to  entitle  the  assignee  or 
assignees  of  the  estate  and  effects  of  any  such  prisoner,  being  or  bavii^ 
been  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk,  or  otherwise 
employed  or  engaged  in  the  service  of  His  Majesty,  in  the  customs  or  ex- 
cise, or  any  civil  office,  or  other  department  whatsoever,  or  being  or  having 
been  in  the  naval  or  military  service  of  the  East  India  Company,  or  an 
officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of  the 

Court 
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The  Solicitor-General  and   F.  Pollock  now  shewed        I8SS. 
cause.     Even  assuming  that  the  Insolvent  Court  has        ~~ 

^  Ex  pule 

acted  erroneously,  this  Court  ought  not  to  interfere  in  Battinx. 
the  manner  proposed.  The  Court  below  may  be  in 
error,  and  their  proceeding  void;  but  that  is  not  of 
itself  ground  for  a  prohibition.  [^Parke  J.  Not  if 
they  had  authority  to  decide  the  point  as  to  the  pension 
being  assignable.  But  if  they  had  not,  this  Court 
may  control  them.]  The  same  reasoning  would  have 
been  applicable  in  Ex  parte  Comin  (a),  where,  however, 
the  Court  did  not  decide  that  a  prohibition  lay  to  the 
Lord  Chancellor  sitting  in  bankruptcy.  If  the  pre- 
sent case  is  not  within  the  proviso  made  by  sect.  29* 
of  the  act,  the  pension  is  wholly  subject  to  the  autho- 
rity of  the  Court  below ;  and  there  is  no  other  excep- 


Court  of  Directors  of  the  said  company,  or  being  otherwise  in  the  enjoy* 
ment  of  any  pension  whatever  under  any  department  of  His  Majesty's 
government,  or  from  the  said  Court  of  Directors,  to  the  pay,  half  pay, 
salary,  emoluments,  or  pension  of  any  such  prisoner,  for  the  purposes  of 
this  act :  Provided  always  nevertheless,  that  it  shall  be  lawful  for  the  said 
Court  to  order  such  portion  of  the  pay,  half  pay,  &c.  of  any  such  prisoner, 
as  on  communication  from  the  said  Court  to  the  Secretary  at  War,  or  the 
Lords  Commissioners  of  the  Admiralty,  or  the  Commissioners  of  the 
Customs  or  Excise,  or  the  chief  officer  of  the  department  to  which  such 
prisoner  may  belong  or  have  belonged,  under  which  such  pay,  half  pay, 
&C.  may  be  enjoyed  by  such  prisoner,  or  the  said  Court  of  Directors,  he 
or  they  may  respectively,  under  his  or  their  hands,  or  under  the  hand  of 
his  or  their  chief  secretary,  or  other  chief  officer  for  the  time  being,  con- 
sent to  in  writing,  to  be  paid  to  such  assignee  or  assignees,  in  order  that 
the  same  may  be  applied  in  payment  of  the  debts  of  sudi  prisoner ;  and 
such  order  and  consent  being  lodged  in  the  office  of  the  paymaster  of  His 
Majesty's  forces,  &c.  or  of  any  other  officer  or  person  appointed  to  pay, 
or  payng,  any  such  pay,  half  psy,  &c.  such  portion  of  the  said  pay,  half 
pay,  &c.  as  shall  be  specified  in  such  order  and  consent,  shall  be  paid  to 
the  said  assignee  or  assignees,  until  the  said  Court  shall  make  order  to 
the  contrajy.** 

(a)  ZB,iA.  1S3. 

y  y  3  tiod 
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1883.        tion  in  the  act  to  limit  it     IParke  J.     That  is  so^  if  the 
clause  operates  merely  as  an  exception  to  a  general 

Kx  parte 

BATTiirx.  power  which  the  Commissioners  possess  under  the  act; 
but,  if  the  act  gives  them  only  a  special  authori^  over 
pensions,  while  it  confers  a  general  power  over  other 
kinds  of  property,  may  we  not  be  entitled  to  restrain 
them  if  they  exceed  the  limited  authority?]  It  is  for 
them  to  determine  whether  the  particular  instance  falls 
within  their  jurisdiction;  and  if  they  are  wrong,  it  is  not 
a  ground  of  prohibition,  as  if  they  had  taken  cogni- 
zance of  a  subject  matter  altogether  out  of  their  pro- 
vince. The  eleventh  section  of  the  act  gives  a  general 
power  over  the  insolvent's  estate ;  the  twenty-ninth  re- 
strains that  power ;  but  it  is  for  the  Commissioners  to 
interpret  the  restricting  clause.  Unless  they  are  to 
do  so,  how  are  they  to  make  the  orders  which  that 
section  requires  ?  and  it  cannot  be  said  that  as  often 
as  they  make  an  order  not  warranted  by  the  act,  the 
jurisdiction  is  exceeded.  This  order  has  been  made, 
subject  to  the  assent  of  the  admiralty,  as  directed  by 
sect.  29.  If  the  section  did  not  apply,  the  pension  was 
disposable  for  the  benefit  of  the  creditors  without  such 
assent.  Besides,  the  proceeding  was  taken  by  the  Court 
with  the  consent  of  the  party  himself^  for  his  own  benefit 
as  well  as  for  the  promotion  of  justice ;  and  is,  therefore, 
valid,  even  if  there  was,  strictly,  no  jurisdiction  to  make 
the  order. 

FoUettf  contra.  A  mere  pension  during  pleasure,  as 
this  is,  would  not  pass  by  the  general  assignment  under 
sect.  11.  Neither  is  it  reached  by  the  proviso  in  sect 
29.  That  applies  only  to  pensions  held  under  any 
department  of  His  Majesty's  government.     This  is  not 

so 
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so  held,  but  is  merely  an  allowance  granted  at  the  183S. 
will  of  the  Prince  Regent  on  the  petition  of  the  party. 
There  is  no  doubt  that  if  the  Court  below  was  acting  Battdix. 
within  its  jurisdiction,  a  prohibition  would  not  lie^ 
but  here  no  jurisdiction  exists,  unless  it  be  given  by 
the  twenty-ninth  section.  The  nature  of  the  pensiooi 
and  the  mode  in  which  it  is  granted,  render  that 
section  inapplicable.  {^Parke  J.  You  say  this  is  not 
a  pension  under  any  department  of  His  Majesty's  go- 
vernment ;  but  the  Lords  of  the  Admiralty  are  to  ex- 
ecute the  order  in  council  for  the  payment]  Still,  the 
question  is,  whether  this  be  a  pension  held  undex  the 
Admiralty ;  being  granted  by  order  in  council,  merely 
at  the  royal  pleasure.  It  is  a  matter  of  favour  only; 
and  differs  altogether  from  pensions  for  services,  held 
by  vote  of  parliament,  pursuant  to  the  several  acts 
which  regulate  such  pensions.  For  instance,  in  50  6.  S. 
c.  117.  ss.  2.  and  3.,  the  former  kind  of  pension  is 
expressly  distinguished  from  the  latter.  It  is  not  sub- 
ject to  the  same  regulations  and  deductions.  The 
pension  voted  by  parliament  under  that  act  is  in  the 
nature  of  a  continued  pay;  it  is  fixed  by  reference  to 
the  salary  which  the  party  enjoyed  in  his  office,  and 
to  the  length  of  his  service ;  and  where  granted  in  the 
offices  of  the  Secretary  at  War,  Master-general  of  the 
Ordnance,  or  Lords  of  the  Admiralty,  it  is  returned 
with  the  estimates  of  that  department  But  the  pension 
granted  by  the  King  in  council  has  nothing  analogous 
to  pay.  \Parke  J.  Would  not  sect.  1 1.  pass  every 
kind  of  pension,  but  for  sect  29.  ?J  It  would  not  pass 
an  officer's  half  pay,  Flarty  v.  Odium  {a\  [Parke  J. 
That  was  under  a  differently  framed  act.      Here  it  is 

(a)  3  T.  H.  681. 

Y  y  4  argued. 
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18S8.        argued,  from  the  restraining  section,  that  whatever  is 
•""^       not  within  that,  was  meant  to  pass  by  sect.  11.]    It  coald 

Ex  purte  . 

Bathiib.  not  have  that  eflfect  if  the  pension  did  not  come  withm 
the  descriptions  of  property  enumerated  in  sect.  11. 
As  to  the  supposed  assent  of  the  insolvent,  if  he  did 
what  was  required  by  the  Insolvent  Court  as  a  condition 
of  his  discbarge,  that  is  no  bar  to  the  present  applica- 
tion, if  the  matter  was  wholly  out  of  the  jurisdiction  of 
that  Court 

Denman  C.  J.  Without  touching  upon  the  very  im« 
portant  general  question,  whether  or  not  a  prohibition 
would  lie  to  the  Insolvent  Court  against  entering  upon  a 
case  of  this  kind  under  other  circumstances,  it  is  suffi- 
cient to  say  here,  that  I  think  this  pension  is  clearly 
within  the  twenty-ninth  section  of  the  act  The  eleventh 
section,  primfi  facie,  would  pass  all  those  matters  which 
are  afterwards  made  the  subject  of  exception  in  sect  29. 
Then,  by  that  section,  a  proviso  is  introduced,  that 
nothing  in  that  act  shall  extend  to  entitle  the  assignees 
of  the  estate  of  any  such  prisoner,  **  being,  or  having 
been,  an  officer  of  the  army  or  navy,  or  an  officer  or 
clerk,  or  otherwise  employed  or  engaged,  in  the  service 
of  His  Majesty,  in  the  customs  or  excise,  or  any  civil 
office  or  other  department  whatsoever,  or  being  other- 
wise in  the  enjoyment  of  any  pension  whatever  under 
any  department  of  His  Majesty's  government,  to  the  pay, 
half-pay,  salary,  emoluments,  or  pension  of  any  such 
prisoner,  for  the  purposes  of  this  act:  **  but,  nevertheless, 
that  a  part  of  such  pay  or  pension  may  be  appropriated 
to  the  purposes  of  the  act,  by  arrangement  made  with 
the  heads  of  the  department,  as  is  directed  in  that  clause. 
I  think,  in  this  case,  there  is  no  doubt  that  the  insolvent 

was 
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was  a  person  who  had  been  employed  in  the  service  of        18S5. 
His  Majesty  in  a  civil  office,  and  was  in  the  enjoyment  of       — 

£z  parte 

a  pension  under  a  department  of  His  Majesty's  govern-  Battiiib. 
ment.  The  Privy  Council  recommended  the  grant  to 
the  Prince  Regent,  to  commence  from  the  day  when 
Dr.  Battine  ceased  to  hold  his  office,  and  to  be  charged 
on  the  ordinary  estimates  of  the  navy.  The  order  in 
council  passed  accordingly,  and  the  Lords  of  the  Ad- 
miralty were  required  to  give  the  necessary  directions. 
Here,  then,  is  a  pension,  held  under  such  a  department, 
and  by  such  a  person,  as  are  expressly  named  in  the 
twenty«ninth  section.  Giving  that  section  a  reasonable 
and  ordinary  construction,  I  think  it  is  clear  that  the 
pension  was  such  as  might,  with  the  consent  which  the 
act  i*equired,  be  assigned  for  the  benefit  of  the  creditors. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
insolvent  had  certainly  been  a  person  employed  in  a  civil 
office  in  the  naval  department  of  His  Majesty's  govern- 
ment, and  enjoyed  a  pension  under  that  department. 
The  commissioners,  therefore,  might  properly  make  the 
order  for  paying  over  a  part  of  it,  with  the  assent  of  the 
Lords  of  the  Admiralty.  As  to  the  power  of  this  Court 
to  grant  a  prohibition  to  the  Insolvent  Debtors'  Court, 
it  is  not  necessary  to  express  any  opinion. 

Parke  J.  It  is  unnecessary  to  say  whether  or  not 
such  a  pension  as  this  would  pass  under  the  general 
assignment  directed  by  section  11.;  I  think  it  is  clearly 
within  the  proviso  of  section  29.,  as  granted  to  a  person 
who  had  been  in  His  Majesty's  service  in  a  civil  office, 
and  held  under,  and  included  in  the  estimates  of  a 
department  of  His  Majesty's  government. 

Rule  discharged  wiih  costs. 
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1883. 


TAitrxffiy. 
AprU  25th. 

."•^  -*-0     HwraleetU- 
l^t.J^l^    bliihed  at  nisi 
prius  in  pro- 
secutions for 
libd  in  a  neirt- 
papcr,  Tis.  that 
after  produc- 
tion of  the 
■tamp-office 
affidavit,  a 
paper  cor- 
responding 
with  it  in  title, 
printer's  and 
publisher's 
name,  and 
place  of  pub- 
lication, may 
be  put  in  and 
read  as  pub- 
lished by  the 
parties  therein 
named,  witli- 
out  other  proof 
on  this  point, 
applies  equally 
on  motions  for 
criminal  in- 
formation. 


The  King  against  Donnison  and  Another. 

A  RULE  nisi  had  been  obtained  for  a  criminal  in- 
formation against  these  parties  for  misdemeanors 
in  printing  and  publishing  certain  scandalous  libels. 
The  rule  was  drawn  up  on  reading  the  affidavits  of 
the  Earl  of  Lonsdale  and  other  persons,  and  a  paper 
partly  written  and  partly  printed,  thereto  annexed  (a), 
and  the  several  printed  papers  thereby  referred  to. 
Upon  cause  being  shewn,  it  appeared  that  some  news- 
papers, entitled  "  7%^  Whitehaven  Herald^^  pubh'shed  at 
Whitehaven^  and  bearing  the  names  of  the  printer  and 
proprietor,  had  been  put  in  with  (though  not  annexed 
to)  the  affidavits ;  but  the  latter  consisted  merely  of  the 
usual  copy  of  the  stamp  office  affidavit  (that  the  defend- 
ants were  the  printer  and  proprietor  of  a  newspaper 
called,  &c.  and  intended  to  be  published  at  Whitehaven)^ 
and  depositions  by  the  Earl  of  Lonsdale  and  other 
persons,  denying  that  the  Earl  had  been  guilty  of  par- 
ticular acts  of  misconduct ;  as  peculation,  breach  of  cer- 
tain trusts,  entertaining  ruffians  at  his  table,  &c.  They 
did  not  in  any  more  direct  manner  refer  to  the  news- 
papers or  any  part  of  them,  nor  did  they  charge  the 
defendants  or  any  other  person  with  having  asserted  or 
published  the  matters  stated  to  be  untrue;  but  the  news- 
papers did,  in  fact,  contain  such  imputations  upon  the 
Earl. 


Armstrong  now  shewed  cause.     The  rule  must  be 
discharged,  for  the  affidavits  do  not,  either  directly  or 


(a)  The  stamp  office  affidavit. 


by 
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by  reference,  impute  any  offence  to  the  parties  against        183S» 
whom  this  motion  is  made.     The  rale  states  that  the      xhTKni 
printed  papers  are  referred  to  by  the  affidavits,  but  that        agf*in*i 
proves  not  to  be  the  case;  they  make  no  reference  to  ^^^^^r     ^^ 
any  paper  or  passage.     The  act  38]  G.  3.  c»  78.  does  ^'^^'-^    cA^ 
not  meet  this  objection ;  that  merely  gives  facilities  in 
proving  who  are  the  printer  and  proprietor.     \_FoUettj 
amicus  curiae  mentioned  the  case  of  Bex  v.  Featherstone, 
editor  of  The  Western  Times  newspaper,  in  Trinity  term 
1830,  where  the  present  objection  was  taken,  and  the 
Court  enlarged  the  rule,  in  order  that  supplemental 
affidavits  might  be  made  {a)J] 

Sir  James  Scarlett  and  F.  PoUock  contrk.  On  apply- 
ing for  the  rule,  the  stamp  office  affidavit  was  produced, 
and  newspapers  were  put  in,  corresponding  with  it  in 
title,  place  of  publication,  and  printer's  and  publisher'a 
names.  That  by  38  G.  3.  c.  78.  s.  11.,  was  sufficient 
proof  that  the  papers  in  question  had  been  printed  and 
published  by  the  defendants ;  and  the  rule  is  drawn  up 
'^  on  reading  the  printed  papers,"  which  shews  that  the 
libellous  matter  was  read  to  the  Court  on  moving  for 
th^  rule. 

Per  Curiam  (&).  As  soon  as  the  stamp  office  affi« 
davit  is  proved,  the  statute  enables  the  prosecutor  to 
put  in  a  newspaper  corresponding  with  it,  and  to  use 
such  paper  as  evidence  against  the  defendant  (c).  That 
is  the  rule  at  nisi  prius,  and  by  parity  of  reasoning  it 

(jn)  In  the  affidavits  afterwards  made,  one  deponent  stated  that  he  had 
read  the  libellous  matter  in  a  certain  paper,  &c.  and  another  expressed 
his  belief  that  it  referred  to  the  party  complaining. 

(6)   Denman  C.  J.,  LUUedale  and  Parke  Js. 

(c)  Mayne  ▼.  Fletcher,  9  B.  <J'  C.  382. 

should 
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18S3.        should  be  so  here.     If  no  other  cause  is  shewn,  the  rule 
""""■"*        must  be  absolute. 

The  KiKO 

agahut  Rule  absolute  (a). 


DONNIIOF. 


(a)  But  quaere,  (although  the  newspapers  were  properly  before  the  Court 
as  eridence  against  the  defendants),  whether  the  affidavits  ought  not  to  have 
BpedficaUy  pointed  out  the  libellous  matter  complained  of,  and  which  the 
prosecutor's  affidavits  were  intended  to  contradict. 


Friday,  ElIZA  KeLLY  agatTlSt  JoHN  PARTINGTON. 

jlpril  26th.  '^ 

v^-Zy^  A  master  in       /^ASE  for  words  imputing  theft)  with  an  averment 

giving  the  cha-    v-^  ^  «  •  •  r     i 

HMrterofhis  that  one  James  Stenmngj  m   consequence   oi   the 

a  person  intend-  words,  refused  to  take  the  plaintiff  as  a  shop-woman.  At 
her  diwsed  ^^^  ^"*^^  before  Patteson  J.  at  the  sittings  in  Middlesex 
^ST*****^*^'  during  this  term,  it  appeared  that  Stenningf  who  was 
of  that  charge,    going  to  take  the  plaintiff  into  his  service,  enquired  her 

had  borrowed  character  of  the  defendant,  to  whom  she  had  been  shop- 
money  when  1     1        1  r      1  I  1  1 

she  came  into  woman  ;  and  the  defendant,  on  that  occasion,  charged 
repaid  it  before  her  with  having  secreted  money  taken  from  his  till,  and 
any  waAM.  In  *'^^  Stated  that  when  she  came  into  his  service  she 
reply  to  an  en-   borrowed  half  a  sovereiffn  of  her  mother,   and  that 

quiry  made  o  ' 

afterwards  by      before  she  had  been  there  two  months,  and  before  she 

a  relaUon  of 

the  servant,  he    received  any  wa^es,  she  paid  her  mother  the  money, 

admitted  that  J       ^     ^  t  j» 

the  time  when  and  made  her  a  present  of  a  sovereign.     The  plaintiff's 

wages  was  en-  brother-in-law  deposed  that  he  afterwards  called  upon 

which  he  pro- '  ^^^  defendant  for  an  explanation  of  the  words,  when  he 

refused  to\ute  repeated  the  same  charges.     The  witness,  with  reference 

what  the  time  ^q  ^^e  latter  Statement,  observed  that  the  defendant,  no 

was;  and  on  ^  ' 

the  same  party    doubt,  made  entries  in  some  book,  of  the  times  at  which 

nrmonstraung, 

and  observing 

that  the  servant,  in  consequence  of  her  loss  of  character^  might  bavie  gone  upon  the  town, 

he  answered,  «  What  is  that  to  us  ?" 

Held,  that  this  conduct  was  evidence  to  go  to  the  jury  (though  slight),  that  the  commu> 
nication  to  the  intended  master  was  made  maliciously. 

J't^./^E  lie 
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he  paid  his  servants'  wages,  and  that  on  reference  to  it        1883. 
he  would  probably  find  that  he  was  mistaken  in  what 

KXLLT 

he  had  asserted.  The  defendant  then  went  to  his  desk,  ajpdna 
took  out  a  memorandum  book,  and  looked  at  it;  after 
which  he  turned  to  the  witness,  and  asked,  '*  Do  you 
know  when  she  received  her  wages?"  the  witness 
answered  ^^No;''  but  he  would  go  by  the  defendant's 
account,  as  that  was  likely  to  be  correct.  The  defendant 
then  said  ^<  If  you  do  not  know,  I  am  not  going  to  tell 
you,''  and  put  the  book  into  the  desk  again.  The  wit- 
ness upon  this  made  some  allusion  to  intended  proceed- 
ings at  law,  and  said  he  considered  the  case  of  theft  as 
trumped  up ;  to  which  the  defendant  made  no  answer, 
but  ^^  grinned"  in  a  contemptuous  manner  at  the  witness; 
and  upon  his  remonstrating,  and  observing  that  if  the 
plaintiff  had  not  had  friends,  she  might  have  gone  upon 
the  town,  the  defendant  said  (speaking  of  himself  and 
his  wife)  ^^  What  is  that  to  us?"  Evidence  was  then 
given  in  contradiction  of  the  defendant's  statement  as  to 
the  time  when  the  plaintiff  repaid  the  half  sovereign.  Upon 
this  case.  Sir  James  Scarlett^  for  the  defendant,  sub- 
mitted that  there  was  no  ground  of  action,  inasmuch  as 
the  words  spoken  to  Stenuing  were  a  privileged  com- 
munication to  a  person  enquiring  the  character  of  a 
servant;  and  those  to  the  brother-in-law  were  spoken  to 
an  agent  of  the  plaintiff  by  way  of  explanation,  which  he 
bad  called  for  on  her  behalf;  and  there  was  no  proof  of  ex- 
press malice.  Patteson  J.  refused  to  nonsuit,  but  reserved 
leave  to  move;  and  the  defendant  having  given  some 
evidence  to  shew  grounds  of  suspicion  on  his  part, 
a  verdict  was  found  for  the  plaintiff,  damages  one 
shilling. 


Sir 


FAftTmOTOlC. 
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18Sd«  Sir  James  ScarkU  now  moved  to  enter  a  nonsuit,  and 

'Zi  contended  that,  on  the  above  facts,  there  was  no  evidence 

agcAnsi  togo  to  thejury  of  exprcss  malicc.  In  Child  v,  Affleck  {a)^ 
the  case  of  malice  was  much  stronger ;  but  the  plaintiff 
was  nonsuited,  and  this  Court  held  the  direction  right. 

Denman  C.  J.  Where  it  is  clear  that  the  words 
complained  of  are  nothing  more  than  a  communication 
from  one  jnaster  to  another,  informing  him  of  the 
character  of  a  servant,  the  case  certainly  ought  not  to 
go  to  a  jury.  But  where  there  are  other  circumstances 
from  which  malice  may  be  inferred,  the  question  is  for 
them  to  decide.  Here  there  were  such  circumstances, 
though  very  slight^  namely,  the  refusal  to  point  out  an 
entry  in  a  book,  when  that  became  the  means  of  proving 
or  disproving  a  charge  which  the  defendant  had  made ; 
and  the  answer,  ^*  What  is  that  to  us  ?  "  when  it  was 
suggested  that  the  plaintiff  might  have  gone  upon  the 
town.  I  think,  therefore,  we  ought  not  to  grant  a 
rule. 

LrrTLEDALE  J.  concurred. 

Parke  J.  There  was  a  slight  case  to  go  to  the  jury, 
and  no  more. 

Rule  refused. 

(a)  9B,i  C.  40J. 
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1833. 


The  King  against  The  Inhabitants  of         suurdi^, 

Tadcaster.  ^prasi 

/^N  appeal  against  an  order  of  two  justices,  whereby  a  paoperin/iJiv^/ii^ 

Jane  SilversideSf  and  her  five  diildren,  were  removed  a  dwelling 

from  the  township  of  Leeds  in  the  county  of  Yorkt  to  .^^^q^ 

the  parish,  township,  or  place  of  Tadcaster^  the  sessions  T^V^^^gi?* 

confirmed   the   order,   subject  to  the  opinion  of  this  be  took  of 

j9.  a  building     . 

Court  on  the  following  case :  —  u«ed  as  a  ibed/n  f^c  -  2 

The  appellants  admitted  that  WUiiam  SUversideSj  the  iame  ptnth.  ^^^^'  '^) 
late  husband  of  the  pauper  Jane  SilversideSf  gained  a  lepanted  and  ; 
setdement  by  apprenticeship  in  the  township  oi  TadcaS'  the  dweu'ing. 
ter,  and  the  respondents  admitted  that  he  afterwards  went  ^^*^of 
to  reside  in  the  township  o(  Leeds,  and  in  November  ^,P*/^"*: 

^  pied  both,  and 

1827  took  a  dwelling-house,  there  situate,  as  tenant  to  duly  paid  the 

rents,  until 

one  fV.  Wheelwright,  and  occupied  the  same  until  &p-  September 

n     ,  .  .  ,  ^830:   Held, 

temoer  1830,  at  the  yearly  rent  of  6L  lOs.,  which  rent  that  be  thereby 
was  duly  paid  for  all  that  period;  that  in  May  1828,  ^ntbyrentT 
William  Silversides  also  took  a  ImUding  used  as  a  shed,  u^^*S!^' 
where  he  carried  on  his  business  of  a  bricklayer  and  6  (?.  4.  c  57. 
mason,  situate  in  the  said  township  of  Leeds,  as  tenant 
to  one  Sobai  Myres,  and  occupied  the  same  until  Sep^ 
tember  1830,  at  the  yearly  rent  of  5L,  which  rent  was 
also  duly  paid  for  all  that  period.     The  dwelling-house 
was  wholly  separated  and  distinct  from,   and  uncon- 
nected with,  the  other  building,  there  being  a  separate 
and  disUnct  tenement  between  them,  belonging  to  and 
occupied  by  another  person.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  pauper  gained  a  settlement 
in  Leeds  by  renting  a  tenement  under  6  G.  4.  c.  57. 

Milner 
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ISSS. 

The  King 
against 

The  Inhabit- 
ants of 

Tadcastke. 


Milner  and  Baines  in  support  of  the  order  of  sessions. 
The  pauper  gained  no  settlement  in  Leeds,  The  set- 
tlement by  renting  a  tenement  arises  by  implication 
from  the  statute  IS  &  14  Car.  2.  c.  12.,  which  autho* 
rizes  two  justices  of  peace  to  remove  any  poor  person 
*' coming  so  to  settle,  as  aforesaid,  in  any  tenement  under 
the  yearly  value  of  10/.,*'  within  forty  days  after  he  shall 
so  come  to  settle;  and  in  the  reign  of  George  the  first 
it  was  held  in  Soulh  Sydenham  v.  Lamerton  (a),  that  the 
taking  of  an  entire  tenement  of  10/.  per  annum  con- 
ferred a  settlement  though  it  lay  in  two  parishes,  but 
that  two  distinct  tenements  making  together  10/.  per 
annum  in  different  parishes  would  not  That  decision 
was  virtually  overruled  in  Rex  v.  Neamham  (6),  where  it 
was  decided  that  a  settlement  was  gained  by  renting  a 
house  at  a  rent  of  S/«  per  annum  of  one  landlord, 
and  land  at  the  rent  of  8/.  of  another  landlord.  Such 
was  the  state  of  the  law  before  the  passing  of  59  G.  5. 
c.  50.,  which  enacts  ''  that  no  person  shall  acquire  a 
settlement  in  any  parish  by  reason  of  his  dwelling  for 
forty  days  in  any  tenement  rented  by  him,  unless  such 
tenement  shall  consist  of  a  house  or  building  being  a 
separate  and  distinct  dwelling-house  or  building,  or  of 
land  within  such  parish,  or  of  both,  bona  fide  hired  by 
him,  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for 
the  term  of  one  whole  year ;  nor  unless  such  house  or 
building  shall  be  held  and  such  land  occupied,  and 
the  rent  for  the  same  actually  paid  for  the  term  of 
one  whole  year  at  the  least,  by  the  person  hiring  the 
same."  Now  these  words  seem  to  import,  that  there 
should  be  one  tenement,  taken  at  one  time.    It  was  de- 


(a)  Str.51. 


(6)  Burr.  S,  C  756, 


cided. 
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cided,  however,  in  Rex  t.  North  CoUingham  («),  and        1883. 
Sex  V.  Stow  (6),  that  the  tenement  required  by  this  sta-      xiie  Kwo 
lute  miffht  consist  of  difierent  parcels  hired  at  different    ^'^f*?^^. 

°  ^  The  InhabiU 

times.  The  act  59  G.  3.  c.  50.  was  repealed  by  6  G.  4.  •nt«  ^jf 
r.  57.9  which  enacts,  that  **  no  person  shall  acquire  a 
settlement  by  reason  of  settling  upon,  renting,  or  pay- 
ing parochial  rates  for  any  tenement  not  being  his  or 
her  own  property,  unless  such  tenement  shall  consist  of 
a  separate  and  distinct  dwelling-house  or  building,  or 
of  land,  or  of  both,  bona  fide  rented  by  such  person  iii 
such  parish  &c.,  at  and  for  the  sum  of  10/.  a  year  at 

• 

the  least,  for  the  term  of  one  whole  year;  nor  unless 
such  house  or  building,  or  land,  shall  be  occupied  under 
such  yearly  hiring^  and  the  rent  for  the  same  to  the 
amount  of  10/.  actually  paid,  for  the  term  of  one  whole 
year  at  the  least ;  provided  always  that  it  shall  not  be 
necessary  to  prove  the  actual  value  of  such  tenement." 
This  Jatter  statute  differs  from  the  former,  inasmuch  as 
it  requires  the  house,  or  building,  or  land  to  be  occupied, 
not  by  the  party  hiring  the  same,  but  under  such  yearly 
hiring.  That  expression  imports,  that  the  occupation 
should  be  under  one^  not  several  contracts  of  hiring^ 
This  case  is  not  within  the  act,  because  the  two  buildings 
were  not  hired  at  the  same  time;  and  the  words  of  an 
act  of  parliament  are  to  be  construed  in  their  grammatical 
and  natural  sense^  unless  it  appears  clearly  from  the 
context  that  they  were  intended  to  be  used  in  some 
other  sense :  per  Parke  J.,  in  Rex  v.  Diteheat  (c). 

But,  secondly,  in  order  to  satisfy  this  statute,  the 
tenement  must  consist  of  a  dwelling-house,  or  build* 
ing,  or  of  land,  or  of  both.     It  will  be  said,  that  the 

(a)  IB.^C.  578.  (d)  ^  B»  ^  C  87. 

(c)  9JB.t  C.  186. 

Vol.  IV.  Z  z  word 
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1883.       word  both  applies  to  any  two  of  the  three  things  pre- 

viously  mentioned,  and  consequently  that  the  tenement 

against       mav  consist  of  a  dwellins-house  and  buildinir ;  but  as 

The  Inhabit-  ^  .       .  .      .  j      „. 

ants  of  the  word  buUding  necessarily  includes  in  it  a  dwelling- 
house,  the  statute  may,  therefore,  be  read  as  if  it  had 
said  ^^  a  separate  and  distinct  building,  or  land,  or  both ; " 
and,  if  so,  then  two  separate  and  distinct  buildings 
would  not  satisfy  the  meaning  of  the  statute. 

Cressrwell  contr^.  The  dwelling-house  and  shed  con- 
stituted a  tenement  within  the  meaning  of  6  G.  4*;  c.  57*, 
which,  in  terms,  requires  that  it  should  consist  of  a 
dwelling-house,  or  building,  or  land,  or  both.  No  suf- 
ficient reason  can  be  assigned  why  it  should  not  con- 
sist of  a  dwelling-house  and  building  as  well  as  of  a 
dwelling-house  and  land,  or  of  a  building  and  land. 
The  argument  on  the  other  side  assumes  that  only  two 
things  are  specifically  mentioned,  to  which  the  word 
both  can  refer;  a  dwelling-house  and  building  being 
one,  and  land  the  other ;  but  three  things  are,  in  fact, 
mentioned;  and  the  word  both^  which,  in  strictness,  can 
apply  to  two  only,  is  perhaps  improperly  used  in  the 
place  where  it  occurs  in  this  sentence.  But  why  may 
it  not  be  considered  as  repeated  three  times,  and  the 
clause  read  thus :  *^  unless  the  tenement  shall  consist  of 
a  dwelling-house  or  building,  or  both;  or  of  a  dwelling- 
bouse,  or  land,  or  both ;  or  of  a  building,  or  land,  or 
both."  By  so  reading  it,  effect  will  be  given  to  the 
word  both  in  its  natural  sense;  and  the  intention  of 
the  legislature  will  be  effectuated.  Besides,  building 
and  land,  for  this  purpose,  are  synonymous.  Lord  Coke 
says,  ^'  that  land  legally  includeth  all  castles,  houses, 
and  other  buildings;  for  castles,  houses,  &c.  consist 
upon  two  things,  viz.  land  or  ground,  as  the  foundation 

or 
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or  structure  thereupon ;  so  as  passing  the  land  or  ground,        1 833; 
the  structure  or  building  thereupon  passed  therewith  (a)/*  " 

The  Kma 

In  Rex  V.  Macclesfield  {b)y  Parke  J.  expressed  an  opinion,        agahut 

The  Inhabit- 
that  the  occupation  of  a  dwelling-house  and   another        ants  of 

distinct  building  in  the  same  parish,  would  confer  a 
settlement ;  and  there  can  be  no  reason  why  it  should 
not,  as  well  as  the  occupation  of  a  dwelling-house  and 
land.  Then,  as  to  the  different  parcels  of  the  tenement 
being  taken  at  difierent  times,  there  is  no  difference 
between  the  statutes  6  G.  4.  c.  57.  and  59  G.  3.  c.  50.,  as 
far  as  respects  the  present  case.  Before  the  59  G.  3. 
c.  50.,  a  settlement  might  be  gained  by  the  occupation 
of  a  tenement  under  different  hirings ;  and  in  Rex  v. 
North  Collingham  (c),  and  Rex  v.  Tonbridge  (d\  it  was 
held,  under  that  statute,  that  a  tenement  consisting  of 
two  parts,  hired  by  the  year,  at  different  times,  provided 
it  was  hired  at  the  aggregate  rent  of  10/.  per  annum, 
and  the  whole  was  occupied  for  one  whole  year,  would 
confer  a  settlement.  The  only  difference  (as  to  the 
present  question)  between  that  statute  and  the  6  G.  4. 
c.  57.  is,  that  the  first  required  the  holding  and  occu- 
pation for  a  year,  to  be  by  the  party  hiring ;  but  the 
second  only  requires  the  occupation  to  be  under  the 
yearly  hiring ;  and  in  Rex  t.  Ditcheat  (r),  and  Rex  v. 
Great  Bentley  (g),  it  was  held,  that  a  pauper  who  rented 
a  tenement  for  a  year  at  a  rent  exceeding  10/.  per  an- 
num, but  who  underlet  part,  gained  a  settlement  under 
the  latter  statute,  the  whole  being  occupied  under  the 
yearly  hiring.  To  remedy  the  inconvenience  resulting 
from  those  decisions,  the  1  W.4t.  c.  18.  requires  that  the 
house,  or  building,  or  land,  shall  be  occupied  under  the- 

(a)  Co.  Liu.  4  a.  (6)  ^JB.j;  Ad.  870. 

(e)  IB.  i  C.  578.  (d)  6  £.  i  C.  88. 

(«r)  9  Z?.  ^  C.  176.  (s)  10  iT.  j-  C  520. 

Z  z  2  yearly 
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18SS.        yearly  hiring  by  the  person  hiring  the  same.     It  is  im- 
material  whether  the  rent  be  payable  to  one  or  several. 

The  KiKO  ^  ^ 

against        and  there  need  not  be  a  concurrent  occupation  of  the 

The  Inbabii- 

aots  of        several  tenements  for  the  space  of  one  whole  year,  Hex 
V.  Ormesby  (a),  though  in  the  present  case  there  was. 


Denman  C.  J.     It  has  been  often  observed,  that  the 
word  tenement  in  the  decisions  upon  the  statute  13  &  14 
Car.  2.  c.  12.  has  received  a  much  larger  construction 
than  the  legislature  intended ;  but  those  decisions  are  so 
numerous,  and  have  been  acquiesced  in  so  long,  that  we 
must  abide  by  them,  unless  the  legislature  has  in  clear 
terms  altered  the  law  which  they  established.     Now,  if 
the  statute  59  G.  3.  c.  50.  or  6  G.  4.  c.  57.  was  intended 
to  alter  the  law  in  this  respect,  it  seems  to  me  that  the 
enactments  have  not  bit  this  precise  case.     Under  the 
first  of  those  statutes  it  was  held,  that  a  settlement 
might  be  gained  by  the  occupation  of  a  tenement  on 
different  hirings.     In  Bjex  v,  St(nxi[p\  a  pauper,  three 
weeks  after  Mayday  1820,  hired  a  house  and  land  in 
the  parish  of  Stourton  hy  Stow  for  a  year  from  the  pre- 
ceding May-dai/f  at  a  rent  of  15/.  and  at  the  expiration 
of  that  time  hired  it  again  for  another  year  at  the  same 
rent.  He  occupied  the  premises  from  the  time  of  the  first 
hiring  until  six  months  after  the  second  hiring,  and  paid 
the  rent  during  the  whole  period;  and  it  was  argued  that 
the  house  and  land  were  not  occupied  as  the  statute  re- 
quired, for  the  term  of  one  whole  year.     Abbott  C.  J. 
there  says,  ^^  It  has  been  contended,  the  legislature  must 
have  meant  the  hiring,  occupation,  and  payment  to  be 
for  the  same  year;  if  that  had  been  their  intention,  it 
would  have  been  easy  to  say  that  the  occupation  and 

(ri)  4  Z?.  ^  Ad,  214.  (A)  4  D»  »J  C  81. 

pnjTnent 
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payment  should  be  for  such  terra;"  and  Holroyd  C.J.         183S. 
says,    "If  it  had   been  intended   that  the  occupation 

•^  '  ^  ,  '^  ,  The  Kim© 

should  be  for  the  same  term  as  the  hiring,  the  legisla-        at^ntt 

The  Inhabit- 

ture  would  probably  have  introduced  the  words  ^rM^  ants  of 
said  term.  It  seems  to  me,  that  the  words  ^  nor  unless,' 
have  been  used  in  order  to  divide  the  sentence,  and  to 
exclude  the  construction  now  contended  for  on  behalf 
of  the  appellants."  Now  those  observations  apply  to 
the  present  case ;  for  the  words  of  6  G.  4.  r.  57.,  "  un- 
less such  house  or  building,  or  land,  shall  be  occupied 
under  such  yearly  hiring, "  do  not  make  any  difference 
in  this  respect.  I  am  of  opinion,  that  the  fact  of  the 
house  and  shed  having  been  hired  at  different  times  will 
not  prevent  the  gaining  of  a  settlement.  But  it  is  said, 
that,  as  the  statute  requires  that  the  tenement  shall  con- 
sist of  a  dwelling-house  or  building,  or  land,  or  both,  it 
is  not  satisfied  by  a  tenement  consisting  of  a  dwelling- 
house  and  building ;  but  I  think  the  mere  collocation  of 
the  words  "  or  both"  in  that  sentence  ought  not  to  pre- 
vent the  acquisition  of  a  settlement  by  the  occupation 
of  any  two  of  the  three  things  there  mentioned,  and 
consequently  that  a  settlement  was  gained  in  this  case 
by  the  occupation  of  the  dwelling-house  and  shed. 

LiTTLEDALE  J.  The  word  tenement  means  any 
thing  which  one  man  holds  of  another;  and  it  may 
consist  of  several  parts  not  contiguous  to  one  another, 
and  hired  at  different  times.  According  to  the  argu- 
ment, if  a  man  were  to  hire  three  fields  at  three  differ- 
ent times,  at  an  entire  annual  rent  of  10/.,  or  one  half 
of  a  field  at  one  time  and  the  other  half  in  six  months 
afterwards,  that  would  not  constitute  a  tenement  within 
the  meaning  of  the  statute ;  but  I  think  it  wholly  im- 
material whether  the  different  parocls  of  the  tenemeot 

be 
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1833. 

The  KiKG 
agaitut 

The  Inhabit- 
aotsof 

TAOCAnxE. 


be  hired  at  the  same  time  or  not.     That  being  so,  I 
am  of  opinion  that  the  pauper  was  not  prevented  from 
gaining  a  settlement  by  reason  of  the  house  and  shed 
having  been  hired  at  different  times.    .  But  then  it  is 
said  the  statute  requires  that  the  tenement  shall  consist 
of  a  dwelling-house,  or  building,  or  of  land,  or  of  botA^ 
and  that  the  word  both  can  apply  only  to  two  of  the 
things  previously  mentioned,  and  that  it  must  be  re- 
ferred to  a  dwelling-house  and  land,  or  a  building  and 
land,  but  not  to  a  dwelling-house  and  building.     The 
word  both  is  improperly  used  in  this  sentence.     But  as 
no  good  reason  can  be  assigned  why  a  tenement  (in 
order  to  confer  a  settlement)  should  not  consist  of  a 
divelling-liouse  and  building,  as  well   as   a  dwelling- 
house  and  land,  I  think  we  are  not  bound  by  the  in- 
accurate use  of  the  word  both,  to  hold,  in  this  case,  that 
the  legislature  meant  to  confine  the  meaning  of  the 
word  tenement  to  a  dwelling-house  and  land,  or  to  a 
building  and  land.     I  think  it  includes  a  dwelling-house 
and  buildingy  as  well  as  a  building  and  land,  and  that  it 
may  even  apply  to  all  three. 


Parke  J.  I  am  of  the  same  opinion.  I  am  not  sure 
that  we  shall,  by  our  decision  in  this  case,  give  effect  to 
the  intention  of  the  legislature ;  but  that  is  so  obscure, 
that  we  cannot  say  with  precision  what  it  is.  It  struck 
me,  in  Rex  v.  Macclesfield  (a),  that  the  occupation  of  a 
dwelling-house  and  another  distinct  building  in  the  same 
parish  would  confer  a  settlement.  If  that  were  not  so, 
a  distinct  dwelling-house  and  a  pig-sty  taken  at  an 
entire  rent  of  100/.  would  not  be  sufficient  for  the 
purpose.  I  think  the  hiring  of  a  distinct  dwelling-house 
and  of  a  distinct  building,  of  the  required  annual  value. 


(a)  2B,i  Ad.  870. 


is 
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is  sufficient  to  confer  a  settlement.     Then,  as  to  the  1833. 

house  and  shed  having  been  held  under  different  hirings,  """""^ 

The  Kino 

Rex  V.  North  Collingham  (a)  has  decided  that  a  tenement  mgainu 

held  under  two  distinct  hirings  was  sufficient  to  confer  ants  of 

a   settlement   under   50  G.  3.   c.  50.,    and   the  statute  '^^^^"**- 
6  G.  4*.  c.  57.  has  made  no  alteration  in  that  respect. 
The  pauper,  therefore,  gained  a  settlement  in  Leeds. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of         Saturday, 

WOODBRIDGE.  ^'^''*- 

/^N  appeal  against  an  order  of  two  justices,  dated  the  Togain  aset- 
8th  of  Febt-uari/  1832,  whereby  Joseph  Bird  was  In^an  offic^' 
removed  from  the  parish  of  5/.  Matthew  in  the  borough  J^id^^t'he*'* 
of  Ipswich  in  Suffolk,  to  the  parish  of  Woodbridge  in  the  jJ^^^j^J'*'' 
same  county,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case :  — 

The  pauper  was,  on  the  29th  of  September  1 820,  ap- 
pointed by  the  bailiffs  of  Ipswich  a  crane  porter  at  the 
common  quay  in  that  town.  The  business  of  the  crane 
porters  is  to  unload  vessels  arriving  at  the  common  quay; 
it  is  a  public  aimual  office,  and  the  pauper  served  it  for 
a  year.  The  quay  where  the  vessels  are  unloaded  is 
situated  in  the  parish  of  St,  Mary  at  the  quay,  at  Ipswich, 
but  during  the  whole  of  the  year  the  pauper  resided  in 
the  parish  of  St.  Matthew  in  the  same  town ;  and  the 
sessions,  thinking  the  office  was  executed  in  the  parish  of 
St.  Mary  at  the  qtiay,  were  of  opinion  that  no  settle- 
ment was  gained  in  St.  Matthew's.     If  the  Court  should 

(a)    IB,  4;  a  578. 

be 
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18S3.        be  of  the  same  opinion,  the  order  of  sessions  was  to  be 
"■"""       confirmed ;  if  of  the  contrary  opinion,  the  order  to  be 

The  KivQ  •'      ' 

agahui       Guashed* 

The  InbabiU 
EDtiof 

Austin^  in  support  of  the  order  of  sessions,  was  stopped 

bv  the  Court 

* 

jBfgg^5  Andrews  contra.  It  is  not  necessary  that  a 
party  should  reside  in  the  parish  where  he  executes  his 
office.  In  JRex  v.  Liverpool  {a) ^  the  pauper  resided  in 
the  parish  of  Liverpool^  but  served  the  office  of  sexton 
in  the  chapel  of  St.  James.  The  churchyard  was  partly 
in  the  parish  of  Walton  and  partly  in  the  parish  of 
Liverpool^  but  no  corpse  was  ever  buried  in  that  part 
of  the  churchyard  which  lay  in  the  parish  of  Liverpool ; 
and  it  was  held,  that  the  pauper  gained  a  settlement  in 
Liverpool;  yet  he  did  not  exercise  his  office  tlierein. 
[^Parke  J.  There  the  churchyard  was  in  two  parishes ; 
and  the  Court  held,  that  he  gained  a  settlement  in  that 
in  which  he  resided.  The  statute  S  W.^"  M.  c.  il,  s. 6., 
which  gives  the  settlement,  enacts,  that  if  any  person 
who  shall  come  to  inhabit  in  ant/ parish  shall  execute  any 
public  annual  office  in  the  said  parish  during  one  whole 
year,  he  shall  be  adjudged  to  have  a  legal  settlement  in 
the  same.  It  contemplates,  therefore,  that  the  party 
shall  reside  in  the  parish.] 

Denman  C.J.  The  words  of  the  statute  are  suffi- 
ciently explicit  to  shew  that  a  settlement  can  be  gained 
only  by  serving  an  office  in  the  parish  where  the  party 
resides.     The  order  of  sessions  must  be  confirmed. 

Order  of  sessions  confirmed. 

(a)  3T.  M.  118. 
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The  King  against  Matthew  Snowdon.         ^^^fSi\ 


ON  appeal  by  the  defendant  against  four  several  rates  Tbe  lenee  of 
toll  tmttnfp 

or  assessments,  made  for  the  relief  of  the  poor  of  and  of  a  toll- 
che  parish  of  &.  Nicholas  in  the  town  and  county  of  be  omipiet),  ii 
Nexcastle-upon-Tynej  for  the  months  of  cTS^fy,  August^  ^ poor  for  Se 
September^  and  October^  1831,  the  sessions  confirmed  the  JjL^iju"^^ 
rates,   subject  to  the  opinion  of  this  Court  on  the  ^'^J* 
following  case :  — 

The  mayor  and  burgesses  of  NeoocasHe-upon^Tjfne  are, 
as  well  by  prescription  as  by  virtue  of  divers  charters, 
and  particularly  a  charter  of  the  31  Eliz,.,  constituted  a  ' 
corporation  by  the  name  or  style  of  ^^  The  mayor  and 
burgesses  of  the  town  of  Newcastle-^ipon^Tyne^''  and 
have  been  seised  from  time  immemorial  of  the  town 
and  borough  of  Newcastle-upoti'Tyne  in  their  demesne 
as  of  fee,  and  hold  the  same  in  fee  farm  under  the 
crown,  at  the  yearly  rent  of  100/.  The  mayor  and 
burgesses  claim,  as  of  right  by  prescription,  to  demand 
and  receive  as  a  toll  thorough,  divers  tolls,  dues,  and 
duties,  called  the  thorough  toll  or  great  toll,  in  respect 
of  goods,  wares,  and  merchandizes,  not  the  property  of 
a  burgess  of  the  town,  brought  into  and  carried  out  of 
the  town,  in  consideration  of  their  keeping  in  repair  all 
the  public  streets  of  the  town  of  Newcastlc'iqHm'Tyne^ 
and  also  two  third  parts  of  the  bridge  over  the  river 
Tynej  called  Tyne  Bridge^  which  connects  the  town  with 
the  county  of  Durham. 

The  appellant,  who  is  not  an  inhabitant  of  the  parish 
of  St.  Nicholas^  is  lessee  under  the  mayor  and  burgesses  of 

Vol.  IV.  3  A  their 
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1833.       their  toll-house,  situate  in  the  parish  of  5/.  Nichola^^ 
""""■"       the  north  end  of  Tyne  Bridge  (one  of  the  ancient  aveoues 

The  Kmo  •^  ^    ^ 

against  leading  into  and  out  of  the  town),  and  of  such  of  the 
above-mentioned  tolls  as  are  collected  at  that  avennck 
The  joint  annual  value  of  both  tolls  and  toll-house  u 
500/.,  but  the  annual  value  of  the  tolUhouse,  ivhen  sept- 
rated  from  the  tolls,  is  only  10/* 

By  an  act  passed  in  1822,  the  mayor,  burgesses,  and 
their  lessee  of  the  said  tolls  were  authorized  to  tike 
from  all  persons  who  should  bring  or  convey  into  or 
out  of  the  town,  by  any  of  the  avenues  or  passages 
leading  into  or  out  of  it,  any  goods,  Sec,  liable  to  the 
said  tolls,  such  tolls  as  the  said  mayor  and  burgesses 
were  then,  by  law,  entitled  to  receive  in  respect  of  the 
said  thorough  toll  or  great  toll ;  and  the  act  also  autho- 
rized **  the  mayor  and  burgesses,  and  their  lessee  of  the 
said  tolls,  to  erect,  set  up,  and  maintain  at  all  and  eveiy 
or  any  of  the  avenues  or  entrances  leading  into  or  out  of 
the  town,  at  which  the  said  tolls  should  be  demandable^ 
any  convenient  or  proper  toll-house  or  building,  with 
suitable  conveniences  for  the  accommodation  of  any 
person  or  persons  to  be  employed  in  the  collection  of  the 
said  tolls,  dues,  and  duties ; "  and  it  enacted  *<  that 
every  collector  appointed  to  receive  the  tolls,  should  place 
his  Christian  name  and  surname,  painted  on  a  board 
in  legible  characters,  in  some  conspicuous  part  of  each 
toll-house  immediately  on  his  coming  on  duty,  and 
continue  the  same  so  placed  during  the  whole  time  be 
should  be  upon  such  duty." 

The  toll-house  in  question  is  occupied  by  the  servant 
or  collector  of  the  appellant,  and  the  appellant's  name 
is  put  up  in  front  of  the  toll-house.  The  tolls  are  not 
actually  paid  to  and  received  by  the  collector  in   the 

toll- 
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toll-house,  but  are  collected  from  the  parties  liable  to  183S. 
pay  the  same  upon  the  street  in  front  o^  and  as  they 
pass,  the  toll-house.  The  total  annual  produce  of  the  „^^'*f 
tolls  received  at  all  the  avenues  or  entrances  into  the 
town,  the  title  to  which  is  founded  on  the  consideration 
of  repairing  the  streets,  amounts  to  4000/.,  and  it  does 
not  appear  whether  or  not  the  appellant  makes  any 
profit.  The  rent  under  which  the  appellant  holds 
these  and  other  tolls  is  paid  half  yearly  into  the  Tenon 
Chamber^  the  legal  place  of  receipt  of  the  corporation 
revenue.  A  separate  account  is  kept  of  the  sums 
received  in  respect  of  the  whole  of  the  tolls  called 
the  thorough  toll,  and  likewise  a  separate  account  of 
the  sums  expended  in  repairing  the  streets,  the  con- 
sideration on  which  the  title  to  those  tolls  is  founded ; 
but  in  no  one  year  has  the  aggregate  amount  of  the 
sums  received  for  these  tolls  been  sufficient  to  defray 
the  expence  of  keeping  the  streets  in  repair;  and  no 
regard  is  paid  to  the  sum  received  in  regulating  the 
amount  expended  on  the  streets,  the  deficiency  being 
supplied,  as  a  matter  of  course,  out  of  the  general  fund 
of  the  corporation.  The  appellant  is  rated  in  all  the 
four  rates  or  assessments  as  follows;  viz.  **  SnawdoUf 
Matthew.  Toll-house  situated  at  the  north  end  of  Tyne 
Bridge^  and  the  tolls  payable  there,  500/." 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  appellant  were  rateable  for  the  toll-house 
and  tolls,  or  either  of  them.  If  for  the  toll-house  alone, 
then  the  four  rates  or  assessments  appealed  against  were 
to  be  amended,  by  striking  out  in  each  ^'  and  the  toUs 
payable  there/*  and  substituting  the  figures  10/.  for  the 
figures  500/.     If  he  were  rateable  for  neither  the  tolls 
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18S8*  nor  the  toll-house,  then  the  order  of  sessions  was  to  be 
■"— *"  quashed.  If  he  were  rateable  for  the  tolls  either  alone, 
againti  ot  together  with  the  toll-house,  the  order  of  sessions 
was  to  be  confirmed,  with  such  amendment,  if  any, 
with  respect  to  the  amount  on  which  the  rate  was  made, 
as  the  C!ourt  should  see  fit. 

Aglionby  and  T.  Greenwood  in  support  of  the  order 
of  sessions.     The  mayor  and  burgesses  of  Newcastle 
being  seised  in  fee  of  the  town,  the  soil  of  the  streets  is 
in  them.     The  toll,  therefore,  paid  to  them  for  passing 
over  their  soil  is  a  toll  traverse,  and  their  lessee  is 
rateable  in  respect  of  such  tolls  constituting  the  profits 
of   the  land.      This    is   something   like  Rickards  v. 
Bennett  (a),   where  in    trespass    against  a  lord  of  a 
manor,  he,  in  his  plea,  set  out  various  burdens  borne 
by  him ;  and  then  prescribed,  not  by  reason  of  those 
burthens,  but  generally  as  lord  of  the  manor,  for  a 
toll  npon  all  goods  bought  and  delivered,  or  bought 
elsewhere  and  brought  into  and  delivered  in  a  town 
within  the  manor,  which  from  time  immemorial  had 
been  parcel  of  the  manor;    and  it  was  held,   after 
verdict,  that  this  was  good  as  a  claim  of  toll  traverse, 
although  the  burthens   set  out  did   not  constitate  a 
sufficient  consideration  for  a  toll  thorough.      It  is  true 
the  sessions  have  found  that  it  is  called  and  that  the 
corporation  claim  it  as  a  toU  thorough  ;  but  it  is  mani- 
festly a  toll  traverse,  being  taken  for  passage  over  the 
soil  which  is  in  the  corporation.     [^Parke  J.     Assuming 
it  to  be  a  toll  traverse,  the  lessee  is  not  an  occupier  of 

(a)  IB.^C.  223. 
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any  part  of  the  soil,  in  respect  of  which  the  tolls  arise.]       1888* 
The  act  of  parliament  authorizes  the  corporation  or       ~ 
their  lessees  to  take  from  all  persons,  who  shall  bring       tigakui 
or  convey  into  or  out  of  the  town,  by  any  of  the  avenues 
or  passages  leading  into  or  out  of  it,  any  goods,  icc^ 
such  tolls  as  the  corporation  are  by  law  entitled  to  re- 
ceive in  respect  of  the  toll  called  thorough  toll  or  great 
toll,  in  consideration  of  their  keeping  in  repair  the  public 
streets.     It  also  authorizes  the  corporation  to  erect  and 
maintain  toll-houses,  and  requires  every  collector  of  the 
said  toll  dues  and  duties,  to  place  his  Christian  and 
surname,  painted  on  a  board,  in  legible  characters  on 
the  said  toll-house.     Here  the  appellant's  name  was 
affixed  to  the  toll-house,  and  he,  by  his  servant,  occu- 
pied the  toll-house,  and  received  the  tolls;  and  he  is 
rateable  for  both.     If  this  were  a  toll  thorough,  the 
question  might  be  difierent ;   but  in  Rex  v.  Eyre  (a), 
where  it  was  held  that  the  lessee  of  the  tolls  of  a  public 
bridge  was  not  rateable  to  the  poor  in  respect  of  them, 
it  was  not  stated  that  he  was  the  occupier  of  a  toll- 
house.    Here  the  lessee,  by  his  servant,  was  the  occu- 
pier of  a  toU-house  erected  at  one  of  the  avenues  where 
toll  was  demandable.   IParke  J.  That  occupation  makes 
him  liable  to  be  rated  in  respect  of  the  profits  of  the 
toll-house;  but  if  that  were  pulled  down,  or  he  did  not 
occupy  it,  he  would  be  entitled  to  receive  the  tolls. 
Assuming  the  toll  to  be  a  toll  traverse,  it  would  be  paid 
for  passing  over  the  soil  of  another.     The  lessee  of  the 
tolls  here  does  not  occupy  any  portion  of  the  soil  in 
respect  of  which  the  toll  is  payable ;  he  is  rateable, 
therefore,  for  his  house,  but  not  for  the  tolls.] 

3  A  3  The 
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IS33.  a  period  of  neariy  two  years,  he  slept  in  the  appellant 

„  parish.    The  question  for  the  opinion  of  this  Court  was, 

The  KiMo  '^  .     ^  "^  1     !_•  • 

ofmna  whether  this  was  a  service  under  such  a  yearly  hiring  as 

AucsLAMD.  would  confer  a  settlement  ? 


Ingham  in  support  of  the  order  of  sessions.  This 
was  clearly  a  hiring  for  a  year,  and  not  exceptive.  The 
case  falls  within  Rex  v.  Byker  (a).  There  the  pauper 
was  hired  by  indenture,  for  a  year,  as  a  driver  in  a 
colliery  at  the  wages  of  I5.  1(V/.  for  a  good  day's  work 
not  exceeding  fourteen  hours,  and  2d.  a  day  more  when 
that  time  was  exceeded  ;  and  he  was  to  forfeit  IO5.  6d. 
for  every  act  of  disobedience,  and  2s.  6d.  a  day  for  lying 
idle,  or  for  absence  on  working  days,  to  be  deducted 
out  of  his  wages ;  and  there  was  a  covenant,  that  in  case 
the  master,  about  Christmas^  should  wish  to  repair  any 
engine  belonging  to  the  colliery,  he  might  stop  the 
workings  for  any  period  not  exceeding  seven  days, 
without  paying  any  wages ;  and  it  was  held  that  this 
was  a  conditional  and  not  an  exceptive  hiring.  Here, 
if  the  agreement  was  conditional,  the  condition  has  not 
been  acted  upon :  but  it  appears  clearly  to  have  been 
absolute.  The  case  is  even  stronger  than  Bex  v.  Bj/ker^ 
for  the  pitmen  agree  to  work  constantly  during  the 
whole  year,  which  gives  the  masters  a  right  to  their  sei^ 
vice  at  all  times,  subject  only  to  the  implied  exception  of 
hours  for  food  and  rest,  Bex  v.  All  Saints  Worcester  (6). 
And  the  daily  work  is  to  be  *^  a  reasonable  day's  work, 
to  the  satisfaction  (^  the  masters^  In  Bex  v.  Gates* 
head{c\  which  will  be  relied  on  by  the  other  side,  it  was 

(a)  2  Ji.  «J  C.  1 14.  (6)  \B,^A.  322. 

(c)  2^.  ijf  C.  117,  note. 

Stipulated 
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stipulated  that  each  man  should,  on  each  working  dajfj        1838. 
do  such  a  quantity  of  work  as  should  be  deemed  equal  to  a 
full  dajfs  works  and  not  leave  the  pit  until  that  quantity        MgnmM 
was  completed,  or  in  de&ult  thereof,  he  should  forfeit     Avcki^mb. 
25.  6d. ;  and  the  Court  held  it  to  be  an  exceptive  con- 
tract, because  the  pauper  was  not  to  be  under  the  con* 
troul  of  the  master  for  the  whole  of  every  day*     In  that 
case,  as  reported  in  8  DaaHing  and  Ryland^  SSS*  note  &, 
there  was  an  express  exception  in  the  contract,  for  the 
labourers  were  to  work  for  the  whole  year  except  ten 
days  during  the  Christmas  holidays.    If  that  be  correct, 
the  case  differs  essentially  from  this.    The  proviso  there 
(which  appears  also  in  Bex  v.  Bykevj  but  not  in  the 
present  case,)  that  the  jurisdiction  of  the  justices  should 
not  be  ousted,  was  held  to  be  immaterial. 

Stephen  Temple  contra.  This  was  an  exceptive  hiring^ 
for  the  agreement  did  not  give  the  master  a  controul 
over  the  servant  during  the  whole  year.  If  it  was 
not  an  exceptive,  it  was  a  conditional  hiring.  But  in 
Bex  V.  Byker  (a),  Bayley  J.  says,  **  If  the  bargain  be 
originally  made  for  an  entire  year,  and  terms  are  intro- 
duced applicable  to  a  continuance  of  the  relation  of 
master  and  servant  during  the  whole  year,  but  there 
is  also  a  provision,  that  in  a  given  event  it  shall  be 
competent  to  the  parties  to  put  an  end  to  or  suspend 
the  service  for  a  part  of  the  year;  still  a  settlement 
is  gained  if  the  service  is  actually  performed  for  a  whole 
year^  and  neither  party  avails  himself  of  the  condition. 
A  conditional  hiring  is,  for  this  purpose,  the  same  as  an 
absolute  hiring,  unless  the  condition  is  acted  upon." 

(a)  2B.^C.  12a 

Here 
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1833.        ceeded,  and  the  pauper  was  to  ibrfeit  2s.  6d.  per  day 
for  lying  idle,  to  be  deducted  out  of  his  wages.     It  was 
agttifui        contended,  that  that  was  an  exceptive  contract,  because 
AocKLAKD,     the  master  could  not  compel  the  pauper  to  work  more 
than  fourteen  hours  a  day,  and  also  because  the  pauper, 
on  the  payment  of  25.  6d.  per  day,  was  at  liberty  to 
absent  himself.     But  the  Court  held,  that  the  fourteen 
hours  was  only  mentioned  in  the  master's  covenant  to 
regulate  the  amount  of  the  wages,  and  that  the  relation 
of  master  and  servant  continued  during  the  whole  twenty- 
four  hours  of  every  day,  and  consequently  during  the 
whole  year;  and  that  the  clause  as  to  forfeitures  was  in- 
tended not  to  give  the  servants  a  liberty  to  absent  them- 
selves, but  merely  to  enforce  regular  attendance.     The 
same  observation  applies  to  the  clause  of  forfeiture  in  this 
case.     In  Rex  v.  Gateshead  it  was  stipulated,  that  each 
man  should,  on  each  working  day,  do  such  a  quantity  of 
work  as  should  be  equal  to  a  full  day's  work,  and  should 
not  leave  the  pit  until  that  quantity  was  completed,  or, 
in  default  thereof,  should  forfeit  2s.  6d.     There,  as  soon 
as  each  man  completed  his  full  day's  work,  he  Was  at 
liberty  to  quit,  and  was  no  longer  under  the  controul  of 
his  master.     According  to  the  report  of  that  case  in 
3  Dowlifig  Sr  Bylandj  it  was  part  of  the  contract  of  hiring, 
that  the  labourers  were  to  work  for  the   whole  year, 
except  ten  days  during  the  Christmas  holidays,   when 
they  were  not  to  work,  nor  to  be  liable  to  any  penalties 
for  not  working.     If  that  were  a  correct  statement  of 
the  contract,  there  would  be  a  clear  exception  of  ten 
days.     It  appears,  however,  from  the  reasoning  of  the 
Judges  there  given,  that  the  hiring  was  held  to  be  ex- 
ceptive, not  because  the  pauper  was  not  bound  to  work 
for  his  master  during  the  ten  days,  but  because  he  was 

not 
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not  bound  to  work  during  the  whole  of  every  day,  but        1833. 
during  such  part  of  the  day  only  as  might  be  required 
to  complete  a  full  day's  work.     The  contract,  as  stated        ngmtui 
in  2  Bamervall  4*  Cresswell,  117.9  was,  that  the  master     aucklav*. 
should  find  work  for  the  men  during  the  whole  year, 
and  forfeit  2s.  6d.  for  every  day  that  he  should  oblige 
them  to  be  idle,  except  at  the  Christmas  holidays,  which 
were  not  to  exceed  ten  days.     According  to  that  state- 
ment, the  stipulation,  as  to  the  ten  days,  would  appear 
not'  to  be  an  exception  in  the  contract  of  hiring,  in- 
tended to  give  a  privilege  to  the  servant,  but  to  be  a 
provision  introduced  for  the  benefit  of  the  master;  and, 
considering  the  reasons  on  which  the  judgment  of  the 
Court  was  founded,  that  must  be  taken  as  the  correct 
report  of  the  case.     I  thmk,  therefore,  this  case  fidls 
within  Rex  v.  Byker^  and  that  a  settlement  was  gained 
in  the  parish  of  &t  Heltns  Auckland.     The  order  of 
sessions  must  be  confirmed. 

LiTTLEDALE  J.  If  the  cases  referred  to  had  never  been 
decided,  I  should  not  have  had  the  slightest  doubt  on 
this  case.  By  the  agreement  of  the  4th  of  February  1815, 
the  pauper  agreed  to  hew,  pit,  and  work  coal  till  the  4th 
of  February  1816,  and  to  work  constantly  at  the  colliery 
or  to  forfeit  Is.  for  each  and  every  day  he  should  absent 
himself  or  not  work  a  reasonable  day^s  work.  Now,  the 
latter  stipulation  bound  the  pauper  to  pay  Is.  per  day,  if 
he  did  not  perform  his  part  of  the  contracts  There  was 
a  contract  to  work  for  a  whole  year  and  every  day  in  the 
year,  and  the  master  had  a  right  to  call  on  the  pitmen  so 
to  work.  The  mere  agreement  to  pay  Is.  per  day  as  a 
forfeiture  does  not  make  the  contract  exceptive,  because 
neither  party  can  be  supposed  to  have  contemplated, 

at 
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at  the  time  when  the  contract  was  entered  into,  that 
there  should  be  an  absence  or  neglect  to  work. 

Parke  J.     I  felt  some  little  difficulty,  at  first,  in 

distinguishing  this  case  from  Rex  v.  Gateshead  (a),  but 

I  think  it  &lls  within  Rex  v.  Byker  (6).     In  the  first 

of  those  cases  there  was  a  stipulation  that  each  man 

should,  on  each  working  day,  do  a  full  day's  work,  and 

that  he  should  not  leave  the  pit  until  that  quantity  of 

work  was  completed,  and  that,  on  default  thereof,  he 

should  forfeit  2s.  6(L     It  was  therefore  stipulated  by 

implication,  that  the  men  were  not  to  be  under  the 

controul  of  the  master  on  days  which  were  not  working 

days,  nor  on  any  day  as  soon  as  a  full  day's  work  was 

completed. 

Order  of  sessions  confirmed  (c). 

(a)  ^B.^C.  117.  note.  (6)  Ibid.  114. 

(c)  See  A.  y.  0$teU  cum  Gawihorpe,  aotd,  216. 


An  embank- 
ment  company 
was  by  an  act 
of  parliament 
(not  limited 
in  duration) 
empowered  to 


RowE  against  Shilson  and  Anothen 

1 NDEBITATUS  assumpsit  for  tolls.    At  the  trial  be- 

fore  Parke  J.,  at  the  spring  assizes  for  the  county  of 

Devoriy  1832,  a  verdict  was  found  for  the  plaintiff,  subject 

to  the  opinion  of  this  Court  upon  the  following  case :  — 

make  a  road» 

and  to  erect  turnpikes  upon  or  acroM  **  any  lanes  or  ways  leading  or  that  miglu  thereafter 
lead  6Ht  of  the  same;**  and  to  uke  tolls  at  such  turnpikes.  By  subsequent  acts,  another 
company  was  empowered  to  make  a  railway,  and  it  was  enacted,  that  all  persons  should 
have  free  liberty  to  use  the  same,  with  carriages  properly  constructed,  upon  payment  only 
of  such  rates  and  tolls  as  should  be  demanded  by  the  railvaay  company,  not  exceeding  the 
sums  mentioned  in  that  act.  The  railway  was  afterwards  made,  and  it  crossed  the  embank- 
ment  company's  road : 

Held,  first,  that  the  railway,  though  made  and  opened  to  the  public  by  act  of  parliament, 
was  a  **  way  **  within  the  meaning  of  the  firs^  mentioned  act  Secondly,  that  the  clause  in 
favour  of  the  public  in  the  railway  act,  did  not  take  away  the  vested  right  of  the  embank- 
ment company  to  their  tolls ;  and,  consequently,  that  they  might  take  toll  of  persons  crossing 
their  road  upon  the  railway. 

By 
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By  act  of  parliament  42  G.  3.  c.S2.  certain  persons  183S. 
were  incorporated  by  the  name  and  style  of  **  The  _^ 
Company  of  Proprietors  for  embanking  Part  of  the  agamu 
Laify  near  Plymouth*'  (a) ;  and  the  embankment  was 
accordingly  made  by  the  company.  By  an  act  43  G.  3. 
c.  XV.  the  company  were  empowered  to  make  and  main- 
tain a  road  from  Effbrd  Quay  in  the  said  county  to  the 
borough  of  Plymouth ;  and  it  was  also  enacted  as  fol- 
lows: — <*  That  it  shall  and  may  be  lawful  to  and  for  the 
said  company  to  erect  or  cause  to  be  erected  such  and  so 
many  turnpikes  to  receive  the  tolls  hereby  granted  upon 
or  across  the  said  road,  and  on  or  near  the  sides  thereof 
or  in,  near,  upon,  or  across  any  lanes  or  ways  leading 
or  that  may  hereafter  lead  out  of  the  same,  as  they  shall 
think  proper."  And  that  in  consideration  of  the  great 
expences  the  said  company  must  incur  by  making,  main- 
taining, and  supporting  the  said  road,  it  was  enacted 
*^  that  it  should  be  lawful  for  the  said  company  to  demand 
and  take  or  cause  to  be  demanded  and  taken  at  the  said 
turnpikes,  amongst  other  tolls  therein  mentioned,  for 
every  waggon,"  &c.  And  that  the  company  might  let 
the  tolls  to  farm.  The  road  was  soon  after  made  pur- 
suant to  the  act. 

By  an  act,  59  G.  3.  c.  cxv.,  for  making  and  maintain-, 
ing  a  railway  or  tram-road  from  Crabtree,  in  the  parish 
of  Egg  Bucklandy  in  the  said  county,  to  communicate 
with  the  prison  of  war  on  the  forest  of  Dartmoor^  in  the 
said  county,  reciting  that  such  railway  would  be  of 
material  benefit  and  convenience  to  the  neighbourhood 
and  the  country  at  large,  a  company  was  incorporated 
for  making,   completing,   and   maintaining  the  same» 

(a)  See  Lowey,  dmetl,  Z  B.  ^  Ad,  863. 
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1833.        under  the  name  of  <<  The  Plymouth  and  Darimooi'  Rail- 
way  Company,"  and  was  invested  with  certain  powers 

Sf^^^  for  that  purpose.  The  act  provided,  among  other 
things*  that  when  the  said  railway  should  cross  any 
turnpike-road  or  public  highway,  the  ledge  or  flank  of 
such  railway,  for  the  purpose  of  guiding  the  wheels  of 
the  carriages,  should  not  exceed  one  inch  in  height 
above  the  level  of  such  road :  and  it  is  thereby  further 
enacted,  in  consideration  of  the  great  charge  and  ex- 
pence  which  the  said  company  must  incur  and  sustain 
in  making  and  maintaining  the  said  railway  and  other 
the  works  thereby  authorised  to  be  made  and  maintained ; 
that  it  shall  and  may  be  lawful  for  the  same  company, 
from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
demand,  take,  recover,  and  receive,  for  the  use  of  the 
same  company,  for  the  tonnage  of  all  goods,  wares,  mer- 
chandizes, and  other  things  which  shall  be  carried  or 
conveyed  upon  the  said  railway,  or  upon  any  part  thereof 
certain  rates  and  duties  therein  mentioned :  And  it  is 
thereby  further  enacted  thai  all  persons  shall  have  free 
liberty  to  pass  upon  and  use  the  said  railway,  with  carts, 
waggons,  or  other  carriages,  properly  constructed,  as 
thereinafter  mentioned,  and  to  employ  the  said  com- 
pany's wharfs  and  quays  for  loading  and  unloading  such 
goods  and  other  things,  upon  payment  only  of  such 
rates  and  tolls  as  shall  be  demanded  by  the  same 
company,  not  exceeding  the  respective  sums  therein 
mentioned,  subject  to  the  rules  and  regulations  which 
shall,  from  time  to  time,  be  made  by  the  said  com- 
pany, by  virtue  of  the  powers  therein  granted.  The  rail- 
way was  completed  by  the  company  at  a  great  expencci 
the  time  being  somewhat  varied  afterwards  by  an  act  of 
2  G.  4.,  which  it  is  unnecessary  to  notice  further. 

By 
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By  an  act,  1  G.  4.  c*  liv.,  reciting  that  a  branch  rail-        1833. 
way>  to  join  the  Plymouth  and  Dartmoor  railway,  and  to        "^"^ 

Rows 

communicate  with  certain  places  there  mentioned,  would  agamti 
be  of  public  utility,  the  Railway  Company  were  empowered 
to  make,  complete,  and  maintain  such  branch  railway, 
and  to  execute  and  perform  all  such  works,  matters,  and 
things  as  should  be  requisite  and  convenient  for  that 
purpose.  And  it  was  enacted,  that  the  said  statute  of 
59  G.  3.,  and  the  several  powers,  authorities,  directions, 
restrictions,  provisions,  rates,  duties,  and  other  matters 
and  things  therein  contained,  should  be  used  and  exer- 
cised by  the  said  Railway  Company,  and  be  applied, 
enforced,  and  put  in  execution  for  making,  completing, 
preserving,  and  maintaining  the  said  branch  railway, 
and  also  for  making,  erecting,  doing,  and  performing 
all  such  other  works,  matters,  and  things  as  they  should 
think  necessary  or  expedient  for  the  benefit  of  such  rail- 
way, and  for  defraying  the  expenses  thereof;  and  should 
and  might  also  be  used  and  exercised  by  the  owners  and 
proprietors  of  lands  lying  near  or  adjoining  to  the  said 
branch  railway,  in  such  and  the  like  manner,  and  as 
fully  and  effectually,  as  if  the  several  powers,  autho- 
rities, restrictions,  provisions,  rates  of  tonnage,  and  other 
matters  and  things  contained  in  the  same  act,  had  been 
repeated  and  re-enacted  in  the  body  of  that  present  act, 
and  as  if  the  branch  railway  and  other  works,  by  the 
same  act  authorized  to  be  made,  completed,  and  main- 
tained, had  been  described  in  the  said  act  passed  in  the 
fifty-ninth  year  aforesaid,  as  part  of  the  works  to  be 
made  and  done  by  virtue  of  that  act. 

The  branch  railway  was  made  accordingly,  and  it 
crossed  the  Embankment  Companjr's  road  in  two  places ; 
at  one  of  which,  on  the  side  of  their  turnpike-road,  the 
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1838.        company  erected  a  toll-bar.     The  toll,  fixed  by  the 
""■"'        act  48  G.  8.  c.  XV.,  was  demanded  on  behalf  of  the  com- 

Rowx 

agairui  pany's  Icssee  (the  plaintiff  in  this  cause),  from  a  senrant 
of  the  defendant,  who  passed  with  a  waggon  on  the 
railway  across  the  Embankment  Company's  road,  and 
through  the  turnpike-gate.  He  had  paid  the  regular 
tolls  for  passing  along  the  railway.  If  the  Court  were  of 
opinion  that  the  plaintiff  was  entitled  to  recover,  a  ver- 
dict was  to  be  entered  for  him  for  such  sum  as  they 
should  think  proper;  otherwise  a  nonsuit.  This  case 
was  now  argued  by 

R,  Bayly  for  the  plaintiff;  who  relied  upon  the  words 
of  the  act  48  G.  8.  c.  xv.  (empowering  the  Embankment 
Company  to  make  the  road  and  receive  tolls),  and  con- 
tended that  the  branch  railway  in  question  was  a  way 
leading  into  and  out  of  the  Embankment  Company's 
road,  within  the  meaning  of  that  act,  and  across  which 
they  were  authorized  to  place  bars  for  the  receipt  of 
toll ;  that  there  was  nothing  in  the  acts  for  making  the 
principal  and  the  branch  railway  to  supersede  this  right 
of  the  company ;  and  that  there  could  be  no  argument, 
on  the  ground  of  hardship,  against  the  right  of  taking 
toll  for  merely  crossing  a  road,  since  the  general  ex- 
emption in  this  case  only  existed  by  an  express  provision 
in  the  Turnpike  Act,  8  G.  4.  c.  126.  5. 82.,  and  that,  by 
4  G.  4.  c.  95.  5.  90.,  did  not  extend  to  roads  maintained 
under  acts  of  parliament  passed  for  an  unlimited  period, 
which  was  the  case  with  the  Embankment  road. 

Butt  contrl.     A  railway  like  this  is  a  public  highway. 
Rex  V.  The  Severn  and  Wye  Railway  Company  (a) ;  and 

(a)  2B,  ^A.  646. 
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the  acts  establishing  it  have  given  the  public  a  right  to  pass  1883. 
along  it,  "  upon  payment  only  of  such  rates  and  tolls  — 
as  shall  be  demanded  by  the  Railway  Company,  not  ex-  fS*^ 
ceeding  the  sums  mentioned  "  in  the  act  59  G.  8.  c.  cxv. 
That  right,  according  to  the  settled  rule  on  such  sub- 
jects, cannot  be  fettered  with  a  new  pecuniary  imposition, 
unless  by  clear  and  unequivocal  words  of  an  act  of  par- 
liament. Now,  by  the  act  just  referred  to,  the  only  tolls 
to  be  paid  on  the  railway  are  those  demandable  by  the 
Railway  Company.  It  is  true,  that  at  that  time  the 
branch  was  not  formed ;  but,  by  1  G.  4.  c.  liv.,  all  the 
provisions  of  the  former  act  are  made  applicable  to  the 
branch  road,  as  if  that  road  had  been  therein  described; 
and  beyond  this  there  is  nothing  in  the  act  of  1  G.  4.  to 
impose  any  charge  on  the  public  in  respect  of  the  branch 
road.  Besides,  the  words  (48  G.  8.  c,  xv.)  enacting  that 
the  Embankment  Company  may  erect  turnpikes  on  their 
road  '^  in,  near,  upon,  or  across  any  lanes  or  ways  lead- 
ing, or  that  may  hereafter  lead,  out  of  the  same,  as  they 
shall  think  proper,"  does  not,  by  the  terms  used,  apply 
to  public  highways,  established  by  act  of  parliament 

Denman  C.  J.  There  is  no  doubt  that  parties  who 
seek  to  burden  the  public  with  an  imposition  of  this 
kind  must  establish  a  clear  title  to  do  so.  The  authority 
here  relied  upon  is  in  the  words  of  48  G.  8.  c»  xv., 
enacting,  that  it  shall  be  lawful  for  the  Embankment 
Company  to  erect  turnpikes,  for  receipt  of  tolls,  upon  or 
across  the  road  to  be  made  by  them,  and  on  or  near  the 
sides  thereof,  or  in,  near,  upon,  or  across  any  lanes  or 
ways  leading,  or  that  may  thereafter  lead,  out  of  the  same^ 
as  they  shall  think  proper;  and  to  demand  and  take  at 
such  turnpikes  the  tolls  mentioned  in  the  act.     I  think 
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1838.        this,  if  nothing  followed,  would  give  a  clear  right  of 
"^  taking  toll  for  passage  upon  roads  crossing  the  Embank- 

agamsi  ment  Company's  road.  It  is  said,  indeed,  that  the  clause 
does  not  apply  to  roads  made  by  public  authority ;  but 
there  is  nothing  in  the  words  themselves  to  support  such 
a  distinction ;  and  although  the  road  in  question  is  made 
by  public  authority,  it  is  for  the  advantage  of  the 
company  who  obtain  the  act  Then,  does  the  statute 
59  G.  3.  c.cxv.  make  any  alteration  in  the  case?  That 
only  enacts,  that  all  persons  shall  have  liberty  to  use 
the  railway  with  carriages  properly  constructed,  upon 
payment  only  of  such  rates  and  tolls  as  shall  be  de- 
manded by  the  Railway  Company,  not  exceeding  the 
sums  mentioned  in  the  act  That  appears  to  me  not  to 
take  away  the  former  right  of  the  embankment  company, 
but  only  to  prescribe  what  amount  of  toll  shall  be  taken 
by  the  proprietors  of  the  railway.  If  it  had  been  intended 
by  the  statute  to  do  what  would  certainly  be  a  violent 
act,  namely,  to  deprive  the  Embankment  Company  of 
tolls  which  they  before  enjoyed  in  the  manner  here 
suggested,  that  purpose  would,  I  think,  have  been  more 
clearly  expressed. 

LiTTLEDALE  J.  I  thiuk  the  clause  imposing  the.  tolls 
in  43  G.  3.  c.  xv.,  extends  to  all  roads,  whether  made  by 
private  individuals  or  by  authority  of  parliament.  If  it 
was  meant  that  any  kind  of  road  to  be  thereafter  made 
should  be  exempted  from  the  tolls  granted  to  the  Em- 
bankment Company,  that  should  have  been  done  by 
express  words.  I  am  also  of  opinion,  that  those  tolls 
are  not  taken  away  by  the  subsequent  act,  which  gives 
liber^  to  all  persons,  with  carriages  of  a  certain  de- 
scription, to  use  the  railway,  on  payment  only  of  the 
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tolls  there  mentioned.  The  object  of  that  enactment  is  18S8. 
only  to  point  out  what  persons  shall  use  the  railway, 
and  what  they  shall  pay  the  Railway  Company  for  so  ^^^ 
doing.  It  is  true  that,  if  plaintiff's  claim  is  well  founded, 
they  cannot  cross  the  Embankment  Compaxifs  road 
without  paying  other  tolls;  but  we  cannot,  on  that 
account,  say  that  the  Railway  Act  takes  away  the  tolls 
before  granted  to  the  Embankment  Company. 

Parke  J.  I  am  of  the  same  opinion,  though  I  have 
entertained  some  doubts.  I  agree  in  what  has  been  urged, 
that  the  Embankment  Company,  as  a  private  body,  could 
not  acquire  the  rights  in  question  against  the  public 
unless  the  legislature  expressly  gave  them.  The  clause 
which  has  been  relied  upon  by  the  plaintiff  in  43  G.  S. 
c.  XV.  does  clearly  give  such  rights ;  the  only  question 
is,  how  far  they  operate  upon  roads  afterwards  made. 
There  is  no  doubt  that  if  the  Railway  Company  had  by 
contract,  without  the  intervention  of  parliament,  ac- 
quired the  power  of  making  their  road  to  lead  into  the 
embankment  road,  that  would  have  been  a  way  within 
the  express  meaning  of  the  clause  in  question.  But  it 
is  necessary  to  go  a  step  further.  A  railway  leading 
into  that  road  is  made  by  an  act  of  parliament,  which 
confers  certain  rights  upon  the  public :  and  the  question 
then  is,  as  to  the  effect  of  the  former  act  upon  such  new 
public  way.  Upon  this  point  I  had  some  doubt ;  but  I 
am  of  opinion  that  unless  the  subsequent  act  expressly 
takes  away  the  vested  right  which  the  Embankment 
Company  had  in  the  tolls  before  granted,  the  public  are 
not  entitled  to  cross  their  road  without  paying  toll. 
Then,  what  is  there  to  give  the  public  that  right?  The 
liberties  they  are  to  enjoy  in  respect  of  the  principal 
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18SS.  railway  are  stated  in  the  act  59  G.  3.  c.  cxv. ;  and 
although   that  clause   is   not  expressly  re-enacted,   as 

a^inxM  to  the  branch  road,  in  1  G.  4.  c.  liv.,  yet  this  latter  statute 
provides  that  the  several  powers,  authorities,  directions, 
restrictions,  provisions,  rates,  duties  and  other  matters 
and  things,  contained  in  the  first  Railway  Act  shall  be 
used  and  exercised  by  the  Railway  Company,  and  shall 

be  applied,  enforced,  and  put  in  execution,  for  making, 
completing,  preserving  and  maintaining  the  branch 
railway,  and  for  doing  what  shall  be  necessary  for  the 
benefit,  and  for  defraying  the  expenses  thereof,  as  if  the 
several  powers  and  authorities,  rates  and  other  matters, 
contained  in  the  former  act,  had  been  re-enacted  in  this, 
or  as  if  the  branch  railway  had  been  described  in  that 
act.  The  latter  act,  therefore,  incorporates  and  ex- 
plains the  clause  in  question  in  59  G.  3.  c.  cxv.  I  think 
that  clause  was  merely  a  bargain  between  the  Railway 
Company  and  the  public,  that  the  public  should  use  the 
railway  upon  certain  terms,  but  not  subject  to  any  greater 
tolls  than  were  stated  in  the  act.  The  company  were  to 
be  prevented  from  enhancing  the  duties  above  the 
original  rate.  But  this  does  not  enable  persons  to  cross 
the  road  of  another  company  without  paying  the  rates 
'before  claimable  by  them ;  and  unless  the  act  did  take 
away  the  vested  right  of  that  company,  the  public  would 
not  be  entitled  to  resist  the  present  demand.  On  the 
whole,  therefore,  I  agree  that  the  plaintiff  ought  to 
recover. 

Postea  to  the  plaintiff. 
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Ogle  against  Story,  Gent.,  One,  &c.  Afom%, 

4prtf  29tb. 

A  SSUMPSIT  for  money  bad  and  received,  &c.     At  ^-  purchased 

XX  ^    ^  premises  which 

the  trial  before  Lord  Tenterden  C.  J.,  at  the  sittings  were  mortgaged 

•0-       1         t\        m  '    *  in  f    1  Xo  B,  with  a 

in  London  after  Trinity  term  1832,  the  facts  of  the  case  proviso  for  re- 
appeared to  be  as  follows :  —  The  plaintiff  had  pur-  the^te*of  the 
chased  an  estate  upon  which  one  FuUwood  held  a  mort-  JJJ^^^f  **** 
gage,  with  a  proviso  for  re-conveyance  to  the  mortgagor,  p""<^^p»i  »"^ 
his  assigns,  &c.,  at  the  costs  and  expenses  of  the  mort-  «»!^  ^^  Pf®- 

*  mises,  and  was 

gagor,   on   payment  of  principal  and   interest.     The  topayofftho 

mortgage  OL 

plaintiff  afterwards  contracted  to  sell  the  estate,  clear  the  compieti^a 

of  the  mortgage,  to  a  Mr.  Pembertonf  and  a  day  was  chase;  but  i?.*s 

appointed  for  completing  the  purchase.     The  plaintiff  held'^etUl^ 

sent  a  release  of  the  mortgage  to  the  defendant,  who  ^^^^  dellw 

was  the  mortgagee's  solicitor,  for  approval,  and  also  ^««n<o^jttW 

requested  several  times  to  know  what  would  be  the  was  also  paid. 
^  ^  The  bill  con- 

amount  of  his  bill  of  costs  on  the  re-conveyance  of  the  tained  some 

Items  fairlj 

premises ;  but  no  bill  was  sent  till  the  parties  met  for  chargeable  on 

i«/»i  1  •■!        mi       ^®  occasion  as 

the  completion  of  the  purchase,  as  appomtcd.  The  costs  due  from 
defendant's  clerk  then  attended,  and  brought  with  him  and  othe^*^* 
the  deeds  which  Ftdlwood  held  as  mortgagee^  and  the  proMriy*^ 
defendant's  bill  of  costs.     The  plaintiff's  brother,  who  •***•  ^  ^^ 

'^  mortgagee: 

acted  as  his  solicitor,  observed  that  the  bill  was  larse,      ^^^  ***^ 

°       the  attorney 

and  that  its  correctness  could  not  be  ascertained  then ;  might  enforce 
and  he  asked  if  payment  was  required  at  that  time,  deeds  against 
The  clerk   said  his   instructions  were   to  receive  the  extent  of  the 
money.    The  plaintiff's  solicitor  than  said  that  he  would  ^./baring 
pay  it  if  he  was  obliged  to  do  so,  but  should  reserve  ^"  i^oMhe*** 
the  right  of  taxinir  it  on  a  future  occasion.     The  bill  P"«P®««  jf  "^ 

D  D  leasing  the 

deeds,  could 
not  recorer  back  firom  the  attorney  the  amount  unduly  chaifod. 
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18SS.        was  then  paid,  the  purchaser,  with  the  assent  of  all  par- 
ties, giving  one  check,  in  part  of  the  purchase-money, 
for  FuUwooa^s  principal  and  interest,  and  the  defend- 
ant's couts.     The  clerk  gave  the  following  receipt:  — 
**  Received  of  Mr.  Pemberton^  by  the  direction  of  J.  W. 
OgUy  Esq.  (the  plaintiff),  the  sum  of,"  &c.  "  for  costs,  as 
by  bill  annexed."  The  deeds  were  then  handed  over,  and 
the  purchase  completed.    The  plaintiff  having  afterwards 
ascertained  that  the  bill  was  not  such  as  a  mortgagor 
could  fairly  have  been  called  upon  to  pay  (which  was  ad- 
mitted at  the  trial),  brought  this  action  to  recover  back 
the  excess,  which  he  had  been  compelled  to  pay  in  order 
to  obtain  possession  of  the  deeds.     For  the  defendant  it 
was  insisted,  that,  as  an  attorney  holding  deeds  of  his 
client,  he  had  a  lien  upon  them  for  the  whole  of  his  bill 
of  costs,  against  all  the  world;  that  it  was  immaterial  to 
him  by  whom  the  bill  was  paid,  but  without  payment  he 
was  not  bound  to  hand  them  over,  or  even  bring  them  to 
the  meeting ;  that  the  complaint  was,  not  so  much  that 
the  bill  was  exorbitant,  as  that  a  mortgagor  ought  not 
to  pay  it :  if  the  bill  was  in  itself  excessive,  that  was  a 
question   between  FuUwood  (the  mortgagee)   and   the 
defendant;  and  the  present  action  if  maintainable  by 
the  plaintiff,  should  have  been  brought  against  Ftdlwood 
himself.    Lord  Tenterden^  however,  was  of  opinion  that 
the  plaintiff  was  entitled  to  recover,  and  he  directed 
a  verdict  accordingly,  but  gave  leave  to  move  to  enter 
a  nonsuit.     A  rule  nisi  having  been  obtained  for  that 
purpose. 

Sir  James  Scarlett  and  Piatt  now  shewed  cause.  The 
defendant  could  not  enforce  any  lien  for  more  than  the 
amount  he  was  entitled  to  receive  from  the  plaintiff; 

and 
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and  that  amount  is  measured  by  the  terms  of  the  mort-  18SS. 
gage  deed.  When  the  mortgage  was  redeemed,  the 
deeds  in  question  were  no  longer  FuHwoodCs.  As  soon  ^onur 
as  his  principal,  interest,  and  reasonable  costs  were 
paid,  he  was  bound  to  hand  them  over.  The  defendant 
then  could  not  claim  to  retain  one  man's  title-deeds  for 
another's  debt.  His  lien  upon  them  was  commensurate 
with  FtdhwocCs  right.  Whether  the  defendant's  charges 
were  just  or  not,  as  between  him  and  FuUwoodj  is 
nothing  to  the  plaintiff.  The  defendant  might  have 
desired  the  plaintiff  to  settle  the  costs  with  FiMwoodf 
who  could  not  have  claimed  more  of  the  plaintiff  than 
the  proper  costs  as  between  those  parties ;  but,  instead 
of  that,  he  has  chosen  to  stand  in  FuUwochTs  place,  and 
veceive  the  costs  himself  from  the  plaintiff.  He  was 
not,  then,  entitled  to  demand  more  than  would  have 
satisfied  FuUwood.  He  made  himself  in  fact,  his  agent 
in  that  transaction.  IParke  J.  Fullxcoad  had  a  legal 
interest  in  the  deeds,  and  might  pledge  them.  He  did 
pledge  them  with  his  own  attorney  for  the  amount  of 
his  bill.  Could  not  the  attorney  retain  them  till  that 
was  paid?J  He  knew,  when  he  received  them,  what 
was  the  extent  of  the  depositor's  interest.  If  the  de- 
fendant is  not  liable  in  the  present  action,  there  is  no 
opportunity  of  taxing  his  bill ;  and  that  might  be  alleged 
by  Ftdtwoodj  if  the  plaintiff  sued  him  on  account  of 
these  charges. 

F.  PoUock  and  Kelly^  contrk,  were  not  heard. 

Denman  C.  J.  It  is  not  contended  that  the  mort- 
gagte^had  not  a  right]  to  pledge  these  deeds.  Then  a 
party  who  takes  property  subject  to  a  mortgage,  must 

ask 
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OOLB 

ogfonM 

SxOftT* 


188^.  ask  where  the  title-deeds  are:  he  must  take  care  to 
secure  bunself.  It  makes  no  difference  that  the  person 
with  whom  they  were  pledged  was  the  mortgagee's 
attorney.     The  rule  must  be  absolute* 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
plaintiff  should  have  ascertained  before  in  whose  hands 
the  deeds  were. 

Parke  J.  The  defendant  had  a  lien  for  the  amount 
to  which  he  was  entitled  against  Ftdlwood.  He,  as  mort- 
gagee of  the  property,  was  competent  to  pledge  the 
deeds  with  the  defendant  for  that  sum.  The  fact  is, 
that  the  plaintiff  has  overpaid  FuUwood;  and  he  should 
have  taken  his  remedy  against  him. 

Rule  absolute. 


J 
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1833. 


John  Nurse  and  Mary,  his  Wife,  J.  Harris,  M<mday, 
and  Two  Others,  against  C.  Wills,  Gent. 
One,  &c. 

HTHE  declaration  stated,  that,  by  agreement  between  DecUmoion  ^^t^/-^  ,y^ 

the  plaintiffs  and  the  defendant, — reciting  that  one  wife,  sutcd  thirt^^^    ^* 

James  Lang  had  been  arrested  at  the  suit  of  the  plain-  ^/^^  ^ 

tiffs;  that  the  defendant  had  become  bail  to  the  sheriff;  ^^^^[^^^ 

that  the  bail  bond  had  been  forfeited;  that  iflngr  had  recitingthat 

'  ^  one  J.  L,  had 

confessed  the  action,  and  dama£:e  sustained  by  the  plain-  *^n  «rregied 

'  ^  /  r  at  the  suit  of 

tif{s  to  the  amount  of  200/.,  and  had  consented  that  the  plaintiffs; 

that  the  de- 

judgment  should  be  entered  up,  and  execution  should  fendanthad 
issue  for  the  debt  and  costs  due  to  the  plaintiffs  from  the  sheriff";  that 
Langj  —  it  was  agreed  between  the  plaintiffs  and  the  been  forfeited  • 
defendant,  and  the  defendant  undertook  and  promised,  2^^*^*^'"^' 
in  consideration  that  the  plaintiffs  should  not  nor  would  cognovit  for 

^  ^  the  debt  and 

enter  up  judgment^  or  sue  out  execution^  or  proceed  further  "^t^ — »* 

was  understock 

ill  the  suitf   or   take   any  further  steps  therein   against  and  agreed 

between  the 

Langf  the  sheriff,  or  the  bail,  until  a  certain  day,  —  that  plaintiffs  and 
the  defendant  should  render  Ltang  on  that  day,  so  that  t£  de^ndant 
the  plaintiffs  might  have  the  full  security  of  his  body,  or,  ^^-^rf,  in 
in   default,   should  pay  to  the  plaintiffs  137/.  15s.  2d.,  ^rt'S^^n- 

tiffs  would  not 
enter  up  judgment,  or  sue  out  execution  against  J,  L.  until  a  certain  day,  that  he,  the 
defendant,  would  render  /.  L.  on  that  day,  or,  in  default,  pay  the  debt  and  costs.  Arer- 
ment,  that  the  plaintiffs  had  not  entered  up  judgment  or  sued  out  execution  against  J,  L, 
before  the  day.  Breach,  that  the  defendant  did  not  render  /.  L.  on  the  day,  or  pay  the 
debt  and  costs : 

Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiffs. 

First,  that,  as  the  agreement  was  stated  to  be  with  the  plaintiffs,  the  promise  must  be 
taken,  after  verdict,  to  have  been  made  to  them. 

Secondly,  that  it  sufficiently  appeared  that  the  wife  had  a  joint  interest,  because  the 
recital  in  the  agreement  of  a  cognovit  by  J.  X.  to  aU  the  plaintiffs,  was  an  admission  bj 
the  defendant  of  such  joint  interest. 

Thirdly,  that,  though  the  agreement  by  the  wife  was  void,  it  might  be  rejected  as 
surplusage,  and  that  the  count  would  then  be  good,  as  stating  a  promise  to  paj  the  debt 
and  costs  to  the  plaintiffs,  in  consideration  that  they  would  not  enter  up  judgment,  or  sue 
out  execution  until  a  given  day. 

being 
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18Sd.  being  the  debt  and  costs  aforesaid.  The  declaration 
*""""  then  proceeded  to  state  a  further  agreement  between  the 
asianut  plainti£&  and  the  defendant,  that  the  time  for  rendering 
Lang  8hoald*be  extended  to  the  first  day  of  Easter  term, 
it  being  fully  understood,  and  the  defendant,  in  con- 
sideration of  the  jn-emises  and  of  such  extension,  pro- 
mising and  agreeing  that  he,  the  defendant,  would  render 
I^ng  on  the  last-mentioned  day,  or,  in  default  thereof, 
would  pay  to  the  plaintiffs  the  above-mentioned  sum, 
being  the  debt  and  costs  aforesaid.  The  declaration 
then  stated  a  further  agreement  between  the  said  parties, 
in  similar  words,  to  extend  the  time  until  the  first  day 
of  Trinity  term.  It  then  stated,  that  the  plaintiffs  had 
not  entered  up  judgment,  nor  sued  out  execution,  nor 
proceeded  further  in  the  said  suit,  until  the  first  day  of 
TVinity  term,  nor  hitherto ;  and  assigned  for  a  breach, 
that  the  defendant  had  not  rendered  Lang,  nor  paid  the 
plainti£&  the  said  sum  of  money. 

In  a  second  count,  the  two  extensions  of  time  were 
omitted ;  and  it  was  stated  that,  in  consideration  that  the 
plaintiffs  should  not  nor  would  enter  up  judgment  or 
sue  out  execution,  or  proceed  further  in  the  suit 
against  Lang,  the  sheriff,  or  the  bail,  until  the  20th  of 
February,  the  defendant  undertook,  &c.  that  he  would 
then  duly  render  Lang  into  custody,  or,  in  default,  pay 
the  said  sum  to  the  plaintiffs,  being  the  debt  and  costs 
in  the  said  action ;  and  a  similar  breach  was  assigned. 

Judgment  having  been  signed  after  a  verdict  for  the 
plaintifis,  with  general  damages,  a  rule  nisi  was  ob- 
tained for  arresting  the  judgment,  on  the  ground  that 
one  or  both  of  the  counts  were  bad ;  first,  because  the 
promises  upon  the  extensions  of  time  mentioned  in  the 
first  count  were  not  averred  to  have  been  made  to  the 

plaintiffs: 
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plainti£&:  and  secondly,  because  the  consideration  for         1838. 
the  promises  in  each   count,  supposing  them  rightly 
stated,  was  an  agreement  by  the  wife,  jointly  with  her        Sf  "^ 
husband  and  others,  and,  as   she  was  not  capable  of 
making  a  contract  in  point  of  law,  she  ought  not  to  have 
joined  in  the  action. 

KeUy  and  Haj/ward  now  shewed  cause.  It  may  be 
collected  from  the  decisions  that,  wherever  the  action 
will  survive  to  the  wife,  the  husband  and  wife  may 
join.  Now,  here,  Lang^  by  his  cognovit,  admitted  the 
joint  interest  of  the  husband  and  wife,  and  that  would 
have  survived  to  her.  In  debt  on  bond  made  to  the 
wife  during  coverture.  Hi/well  v.  Maine  (a),  or  in  as- 
sumpsit on  a  promissory  note  given  to  the  wife  during 
coverture,  Philliskirk  v.  Pluckwell  (ft),  husband  and  wife 
may  join.  So,  where  husband  and  wife  have  recovered 
judgment  on  a  bond  made  to  the  wife  dum  sola, 
husband  and  wife  may  join  in  an  action  on  such 
judgment,  or  husband  may  sue  alone,  for  that  which 
was  before  a  chose  in  action  transit  in  rem  judicatam, 
and  is  of  another  nature  from  what  it  was  before  the 
coverture,  Wodverston  v.  Fynnimore  (c). 

The  Solicitor  General  and  White^  contra.  The  first 
count  is  bad ;  first,  because  no  promise  to  the  wife  is 
alleged :  there  is  nothing  but  a  promise  resulting  in 
law,  and  that  is  to  the  husband.  In  Buckley  v.  Collier  {d) 
it  was  held,  that  the  husband  must  sue  alone  for  work 
done  by  the  wife  during  coverture,  unless  an  express 
promise  to  the  wife  be  alleged.     [Parke  J.     That  was 

(a)  5  Lev,  403.  See  1  ^10.  N.  P.  288.  n.  (12.)    (d)  2  AT.  {•  &  393. ' 
(c)   Trin.  18  &  19  G.  2.  1  Selwyn,  N.  P.  288.       (d)  1  Salk.  114. 

on 
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18dd.       on  demun'er :  here,  the  agreement  is  stated  to  have  been 
"!  between  the  plaintiffs  and  defendant,  and  that  being  so, 

against        the  promise,  after  verdict,  must  be  taken  to  have  been 
made  to  them.]     It  does  not  appear  that  the  wife  here 
had  any  joint  interest  which  would  have  entitled  her  to 
maintain  the  original  action.     [Parke  J.    The  cognovit 
is  given  to  all  the   plaintiffs  and   that   being   recited 
in  the  agreement  to  which  the  defendant  is  a  party,  is 
a  sufficient  admission  of  the  joint  interest  of  the  wife.] 
Assuming  that  to  be  so,  this  differs  entirely  from  the 
case  of  a  bond  or  promissory  note  given  to   the  wife 
while  sole,  because  she  is  then  capable  of  contracting ; 
the  action  here  is  brought  on  a  contract  which  the  wife, 
under  coverture,  was  incapable  of  making,  for  a  married 
woman  cannot  contract ;  a  promise,  express  or  implied, 
gives  no  interest  to  her ;  the  whole  results  to  the  hus- 
band, and  the  action  ought  to  be  brought  in  his  nfime. 
Bidgood  V.  Way  (a).     A  feme  covert  cannot  even  have 
goods  with  her  husband,  Abbot  v.  Blqfield  (&).     In  this 
case  it  is  necessary  to  state  a  consideration  for  the  pro- 
mise, and  that  distinguishes  it  from  Philliskirk  v.  Pluck" 
VDell{c)j  where  it  was  held,  that  husband  and  wife  might 
sue  on  a   promissory   note   made   to  the  wife   during 
coverture.     Here,  the  forbearance  to  enter  up  judgment, 
or  sue  out  execution,  was  the  act  of  the  husband,  and 
not  of  the  wife.     In  Ibtmsey  v.  George  (rf).  Lord  Ellen- 
borough  said,  "  A  consideration  of  forbearance  by  the 
husband  is   a   consideration   arising  during  coverture, 
and   expressly   moving  from   the    husband,    who    has 
the   power  of  immediately  enforcing   the   claim;    and 
is,  therefore,  sufficient  to  support  a  promise  made  to 

(a)   2BI,  tUp,  1236.  (6)   Cro,  Jac.  614. 

(c)  2M.^S.  393.  (rf)  \M,i^S.  176. 

him 
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him   alone,   who    is  the  instrument  of   forbearance/'        18SS. 
IParke  J.       May  not    what    is    alleged     to    be    the       T! 
contract  of  the  wife  be  treated  as  wholly  void?    In        ^>inti 
Bradiford  v.  Buckingham  {a\  assumpsit  was  held  to  lie 
by  husband  and  wife,  on  a  promise,  in  consideration 
that  she  would  cure  a  wound,  it  being  alleged  that  she 
had  cured  it.]     There  the  cure  was  the  act  of  the  wife. 
Here,  the  forbearance  is  the  act  of  the  husband.     If  the 

• 

agreement  with  the  wife  be  rgected  as  surplusage,  the 
right  of  the  wife  is  entirely  gone.  In  Yard  v.  Eland  (ft), 
where  a  debtor  to  the  wife  as  executrix,  promised  to 
pay  to  the  husband,  in  consideration  of  the  husband's 
giving  time,  it  was  held  that  the  husband  ought  to  sue 
alone^  because  the  wife  was  not  a  party  to  the  agreement 
between  him  and  the  defendant  So,  here,  if  the  agree- 
ment with  the  wife  be  considered  as  struck  out  of  the 
declaration,  she  }s  improperly  joined,  not  being  a  party 
to  the  husband's  promise  to  forbear. 

Cur,  adv.  vuU* 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  substance  of  the  two  counts  in 
the  declaration,  his  Lordship  proceeded  as  follows:  — 

It  was  argued  that  both  the  promises  on  extensions 
of  time  in  the  first  count  were  insufficiently  stated; 
because  no  promise  io  the  plaintiffi  was  averred  in 
either ;  but  on  the  argument,  the  Court  intimated  its 
opinion,  that,  as  the  agreement  in  both  cases  was  stated 
to  be  with  the  plaintiffi,  the  promise  must  be  taken, 
after  verdict,  to  have  been  made  to  them. 

It  was  then  objected  that,  even  supposing  the  promise 
to  have  been  made  to  the  plaintiffs,  the  count  was  bad 

(a)  Cro.  Jac.  805.  (6)  1  Ld.  Baym.  S€S. 

in 


744  CASES  IN  EASTER  TERM 

1838.        in  law.     It  was  not  disputed  that,  where  a  wife  is  the 
7!  meritorious  cause  of  action,  or  there  is  a  consideration 

ogaintt        movinfir  from  her.  the  husband  and  wife  may  join ;  that 

Willi.  ^  ^  \ 

they  might  have  joined  in  an  action  upon  a  judgment 
obtained  by  both;  —  but  it  was  insisted,  first,  that  a 
joint  interest  in  the  wife  was  not  stated  with  sufficient 
clearness:  and  secondly,  that,  as  the  consideration  in 
this  case  was  an  agreement  by  the  wife  (jointly  with  her 
husband  and  others),  and  as  she  was  incompetent  to 
agree  in  point  of  law,  the  consideration  was  altogether 
void. 

The  first  objection  was  disposed  of  by  the  Court  in 
the  course  of  the  argument :  it  is  clear  that  the  cognovit 
by  ZMng  to  all  the  plaintiffs^  which  is  recited  in,  and 
admitted  by,  the  agreement,  is  a  sufficient  admission  by 
the  defendant  of  a  joint  interest  in  the  wife. 

With  respect  to  the  second  objection,  the  agreement 
by  the  wife  is  undoubtedly  void ;  but  it  does  not  follow 
that  the  count  is  therefore  bad.  It  states  an  agreement 
by  all,  and  then  a  promise  by  the  defendant,  in  consider- 
ation of  the  plaintiffs  not  taking  out  execution  until  a 
certain  time.  Supposing  all  mention  of  the  agreement 
had  been  omitted,  and  the  count  had  stated  that  the 
defendant  had  promised  to  pay  to  the  plaintiffs,  in  con- 
sideration that  they  should  not  nor  would  take  out 
execution  until  that  time,  and  that  no  execution  was 
accordingly  taken  out,  would  not  such  a  count  have  been 
good?  Or,  supposing  that  the  mention  of  the  wife's 
agreement  had  been  omitted,  and  that  of  the  other 
parties  stated,  and  that  the  consideration  for  the  promise 
had  been  alleged,  as  before,  to  be  the  forbearance  of  the 
plaintiffi  to  sue  out  execution ; — would  such  a  count  be 
objectionable?     In  either  case,  the  forbearance  by  all  is 

a  sufficient 
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a  sufficient  consideration  for  the  promise ;  and  it  is  not 
rendered  less  sufficient  by  the  addition  of  the  agreement 
of  all,  which,  in  point  of  law,  would  be  binding  on  all 
the  plaintiff,  except  the  wife.  The  same  reason  applies 
to  the  other  parts  of  the  first  count,  which  state  the 
agreement  of  all  to  extend  the  time,  and  the  promise 
by  the  defendant  in  consideration  of  the  premises, 
that  is,  of  such  agreement  and  of  such  extension.  In 
each  part,  there  is  a  sufficient  consideration  moving  from 
the  wife,  as  well  as  the  other  plaintiffs,  namely  the  for- 
bearance by  all,  and  the  extension  of  the  time  by  all;  and 
this  cannot  be  vitiated  by  the  additional  averment  that 
all  agreed  \  which,  on  the  face  of  the  declaration,  would 
amount,  in  law,  to  the  agreement  of  all  but  the  wife. 
For  these  reasons,  we  are  of  opinion  that  the  first  count 
is  good,  and  if  so,  the  second  is  equally  unobjectionable. 

Judgment  for  the  plaintiffs. 


'      745 
1833. 


NaRSK 
ngoinsi 
Witu. 


William     Tucker,     surviving     Executor    of  Tueiday, 
George  Tucker,  against  Emmeline  Tucker, 
Executrix  of  Charlotte  Tucker. 


DEB  r  on  bond  of  the  16th  of  Naoember  1774,  m  the  s.  gave  a  bond, 
.  _,  mix       conditioned  for 

penal  sum  ot  400/.,  given  to  Ueorge  Tticker  the  Uie  payment  of 
testator,  by  the  testratrix  Charlotte  Tucker^  then  Charlotte  ^i|^*  made^ 

C  his  exe- 
cutrix and 
residuary  legatee,  and  died.  C  proved  the  will,  assented  to  the  bequest,  and  died,  not 
having  fully  administered,  leaving  E»  executrix  of  the  executrix  C,  in  trust  for  her  {£.*%) 
own  benefit.  A  sum  due  on  the  bond  in  the  first  testator's  time  remained  un[Mad.  C, 
during  her  lifetime,  in  consideration  of  a  marriage  about  to  lake  place  between  her  and 
the  father  of  S,j  gave  a  bond  to  a  trustee,  conditioned  for  payment  of  a  sum  of  money  to 
tlie  u%e  of  S.  if  C.  should  marry  and  survive  her  intended  husband.  She  did  marry  and 
survive  him,  and  the  money  not  having  been  paid  in  her  lifetime,  the  trustee's  executor 
sued  E.f  tlie  executrix  of  C.^  upon  that  bond : 

Held,  that  in  this  action  the  claim  of  E,  upon  &*s  bond  could  not  be  set-off. 

Quaere,  Whether  an  equitable  demand  can  be  set-off  at  law?  Per  IMUedale  J.,  it  cannot 

Vol.  IV.  3C  Smale,       /^^^.  >>; 
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18SS.        Swafc,  but  who  afterwards  intermarried  with    William 
-  TuckeTj  and  survived  him.     The  bond,  which  was  set 

Tucn» 

againsi  out  ou  Oyer,  recited  that  a  marriage  was  about  to  be 
solemnized  between  William  Tucker  and  Charlotte  Smale^ 
and  that  the  said  Charlotte^  in  consideration  thereof  and 
of  the  settlement  to  be  made  upon  her  by  the  said 
William^  had  agreed,  in  case  such  marriage  should  take 
effect,  and  she  should  survive  the  said  William^  to  pay 
to  George  Tucker^  his  executors,  &c,  within  twelve 
months  of  WillianCs  death  the  sum  of  200^,  upon  trust, 
for  the  sole  use,  benefit,  &c.  of  Sarahj  daughter  of  the 
said  William^  her  executors,  &c.;  and  the  bond  was  con- 
ditioned for  the  payment  of  that  sum  to  George  Tucker 
as  agreed,  upon  trust  for  such  use,  &c.,  in  the  above 
events.  The  defendant  pleaded  non  est  factum,  and 
several  other  pleas,  the  last  of  which  was  a  set-off  in 
substance  as  follows :  — 

^'  That  the  said  Sarah  Tucker,  by  her  writing  obligatory 
on  the  23d  of  Mai/  1791,  acknowledged  herself  bound 
to  one  William  Tucker,  deceased,  in  the  penal  sum  of 
490/.,  on  condition  that,  if  she  duly  paid  certain  annual 
sums  during  the  periods  there  specified,  to  the  said 
William  Tucker  in  his  lifetime,  and  to  his  executors,  See., 
after  his  death,  the  said  writing  obligatory  should  be 
void.  That  there  was  due  from  the  said  Sarah  Tucker 
to  the  said  William  Tucker,  on  the  25th  of  March  1796, 
the  sum  of  160/.;  that  he,  by  his  will,  bequeathed  all 
his  personal  estate  to  the  said  Charlotte  Tucker^  and 
appointed  her  executrix;  that  he  died  in  1817;  that 
she  proved  the  will  and  assented  to  the  bequest ;  that  at 
the  commencement  of  this  action  200/.  only  was  due 
upon  the  writing  obligatory  in  the  declaration  men- 
tioned ;  and  that  at  that  time  "  there  was,  and  still  is, 

due 
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due  and  owing  to  tlie  said  defendant  as  executrix  of  the        I8SS« 
said  Charlotte  Tucker^  who   was  executrix  of  the  said 

TUCKBE 

William  Tucker^  in  trust  for  the  benefit  of  herself,  the  ogainu 
said  defendant,  as  executrix  of  the  said  Charlotte  Tucker^ 
for  and  on  account  of  the  said  sum  of  160/.  and  interest 
thereon,  a  large  sum  of  money,  to  wit  the  sum  of  440/., 
which  said  sum  of  money  so  due  and  owing  upon  the 
said  writing  obligatory  of  the  said  Sarah  Tucker  exceeds 
the  monies  due  and  owing  from  the  said  defendant^ 
executrix  as  aforesaid,  to  the  said  plaintiff,  executor  as 
aforesaid,  upon  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  by  the  condition  thereof,  &c" 

To  this  plea  there  was  a  special  demurrer,  assigning 
several  grounds,  and,  among  others,  that  it  does  not 
appear  by  the  p\ea  that  any  interest  was  due  or  payable 
to  the  defendant  as  executrix,  &c.  for  the  said  sum  of 
160/. ;  that  it  is  not  alleged  in  the  plea  from  whom  the 
440/.  therein  mentioned  is  due  to  the  defendant,  execu- 
trix as  aforesaid ;  that  it  appears  by  the  plea  that  the 
said  supposed  debt  of  440/.,  if  any  such  there  be,  is  due 
to  the  defendant  as  executrix  of  the  said  Charlotte 
Tucker,  who  was  executrix  of  tlie  said  William  Tucker^ 
and  is  attempted  to  be  set  off  against  a  debt  due  from  the 
said  defendant  as  executrix  of  the  said  Charlotte  Tucker  g 
and  that  the  said  plea  attempts  to  set  off  against  the 
debt  claimed  by  the  plaintiff,  a  debt  which  cannot  by 
law  be  set  off  against  it.    Joinder  in  demurrer. 

Erie,  in  support  of  the  demurrer.  A  mere  equitable 
interest  cannot  be  set  off;  and  the  attempt  here  is  to 
set  off  one  equitable  interest  against  another.  The 
defendant  in  her  plea  treats  the  plaintiff  as  trustee 
for  Sarah  Tucker,  in  respect  of  the  claim  advanced  in 

3  C  2  this 
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18SS.       this  action;  and  she  also,  in  the  same  pleading,  ac* 
— "■""       knowledges  the  debt  which  she  sets  off  to  be  due  to 
ajgairut       herself  in  trust     Now,  in  the  first  place,  she  has  no 
right  to  treat  Sarah  as   the   real   plaintiff  on  a  bond 
given  to  George  Tucker  as  trustee  for  Sarah,  Bottondey  v. 
Brook  {a)  and  Budge  v.  Birch  {b)  will  be  cited  on  the 
other  side ;  but  in  those  cases  the  interest  of  the  cestui  que 
trust  was  not  merely  equitable.     In  Bottomley  v.  Brook 
the  bond  was  given  to  the  plaintiff  by  the  direction  of 
E.  Chancellor^  to   secure  to  her.  Chancellor^  a  sum  of 
100^,  which  she  had  lent  the  defendant,  the  obligor, 
and  for  which,  therefore,  she  had  a  legal  cause  of  action. 
The   trust  was   founded   on  a  liability  known   to   the 
courts  of  law,  and  capable  of  being  enforced  there.    The 
same  observations  apply  to  Budge  v.  Birch.     And  the 
law  laid  down  in  those  cases   has  been   looked   upon 
with  jealousy  since.    In  Wake  v.  Tinkler  (r).  Lord  EHen- 
borough  said  he  was  '^  much  more  inclined  to  restrain 
than  to  extend    the   doctrine  of   those   cases;"    and 
Bayley  J.  said  ^^  We  have  nothing  to  do  in  this  place 
with   any  other  than   legal    rights."      In  Carpenter  v. 
Thornton  (c?),  it  was  held  that  a  decree   in   chancery, 
founded  merely  on  an  equitable  obligation  and  not  upon 
any  legal  liability,  could  not  be  enforced  by  action  at 
law.     Secondly,  the  claim  which  is  the  subject  of  set  off 
in  this  case  is  not  in  respect  of  any  thing  actually  due  to 
any  supposed  cestui  que  trust.     Charlotte  was  executrix 
and  residuary  legatee;  if  she  had  got  in  all  the  property 
and  discharged  the  debts,  and  there  had  then  been  a 
residue,  her  legatee  might  have  been  a  cestui  que  trust 
for  that  residue ;  but  this  is  not  shewn  to  have  been 

(a)  1  T.  R.e2\.  (6)  1  T.  R.622. 

(c)  16  East,  36.  (dj  3  B.  i  A,  52. 

done^ 
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18S3.        ruled.     iParke  J.     In  Schdey  v.  Meams  (a),  a  case  b 
-  referred  to  by  counsel  which  is  said  to  have  overruled 

'V'*^        themO     It  was  also  said  in  argument,  in  Coppin  v. 

TVCKXE* 

Craig  (&),  that  the  decision  in  Bottomley  v.  Brook  had 
been  much  questioned;  but  both  cases  are  treated  as 
authority  in   Wake  v.  Tinkler  {c) ;  and  Ashhursi  J.  so 
considers  them  in  Winch  v.  Keeley  {d\  where  they  are 
first  cited.     In  the  present  case,  as  in  Boitomley  v.  Brook 
and  Budge  v.  Birch,  the  plaintifi*  has  the  legal  interest 
and  no  other;   the  beneficial  interest  is  in  the  cestui 
que  trust,  and  that  interest  was  taken  notice  of  by  the 
C!ourt  in  the  two  last-mentioned  cases.    The  courts  of 
law  did  not  formerly  notice  trusts,  but  of  late  years, 
when    they   have   come   in    question,    the  disposition 
has  been,  not  to  send  parties  to  the  other  side  of  the 
hall  if  the  justice  of  the  case  was  manifest.     Carr  v. 
Hinchliff'{e)j  and  other  cases  of  the  same  class,  shew 
that  the  Court  will  take  notice  of  the  real  debtor,  where 
the  action  is  brought  in  the  name  of  another  party,  and 
will  allow  a  defendant  to  set  ofi*  a  debt  due  to  him  from 
any  person  who  may  be  identified  with  the  plaintiff; 
Coppin  V.  Craig  {b)  is  a  similar  case.     [Parke  J.    The 
plaintiff  in  Carry.  Hinchliff' had  allowed  another  person 
to  appear  as  the  real  contracting  party.     That  is  the 
ground  of  decision  there,  and  in  other  similar  cases, 
as  George  v.  Clagett  (g\  Babone  v.  Williams  (A).]     As  to 
the  argument  that  the  defendant  here  is  setting  off  a  debt 
due  in  auter  droit,  the  law  on  that  subject  is  not  dis- 
puted; but  the  defendant  does  not  claim  as  executrii, 

(a)  7  goMi,  153.  (6)  7  TautU.  243. 

(c)  16  Easi,  36.  (rf)  1  T.  R,  619. 

(«)  4  P.  j-  C.  547.  (g)  7  T.  R.  359. 

(A)  7  r.  i?.  36a  note  (a), 

to 
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to  set  off  what  would  be  assets  of  the  testator:  her  case        18S3. 
is  that  she  has  a  beneficial  interest  of  her  own,  which       ^ 

TOCKJCR 

entitles  her  to  set  off  in  her  own  right.  agninsi 


Denman  C.  J.  It  is  enough  to  say  that  the  set-off 
contended  for  in  this  case  goes  beyond  the  authorities 
of  Botlomley  v.  Brook  (a)  and  Budge  v.  Birch  (J).  Char^ 
lotte  Tucker  was  only  an  executrix  who  was  residuary 
legatee  and  had  assented  to  the  bequest;  non  constat 
that  she  or  the  defendant  might  have  any  beneficial  in- 
terest at  all  in  the  debt  attempted  to  be  set  off 

LiTTLEDALE  J.  I  think  Bottomley  v.  Brook  (a)  was 
not  properly  decided,  and  that  under  the  statutes  of  set- 
off the  Court  can  only  notice  an  interest  at  law.  In  George 
v.  Clagett  (c),  the  defence  was  not  a  set-off  under  the 
acts  of  parliament,  but  was  an  answer  to  the  action  upon 
the  general  issue,  that  the  defendant  did  not  undertake 
or  promise,  &c.  So  it  is  where  the  contract  has  been 
made  with  a  factor,  who  was  the  representative  of  the 
party  afterwards  suing,  and  who  might  himself  have 
been  the  plaintiff  in  the  cause.  But  in  the  action  upon 
this  bond  the  defendant  could  have  no  benefit  of  set-off 
except  under  the  statutes,  and  the  present  case  is  not 
within  them. 

« 
Parke  J.      Thb  case  must  be   governed   by  the 

statute  2  G.  2.  c.  22.  s.  13.,  which  enacts,  "that  where 
there  are  mutual  debts  between  the  plaintiff  and  defend- 
ant, or  if  either  party  sue  or  be  sued  as  executor  or 
administrator,  where  there  are  mutual  debts  between  the 

(a)  1  T,  R.  621.  (b)  1  T.  R.  622.  (c)  7  T.  R.559. 
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testator  or  intestate  and  either  party,  one  debt  may  be 
set  against  the  other,  and  such  matter  may  be  given  in 
evidence  upon  the  general  issue,  or  pleaded  in  bar,"  so 
that  in  the  former  case  notice  be  given  of  the  particular 
sum  or  debt  intended  to  be  insisted  on.  Tbe  object 
was  to  prevent  cross  actions.  If  the  words  of  tbe 
statute  had  been  looked  at,  Doitcmlof  v.  Brook  (a),  and 
Budge  V.  Birch  (&),  wotild  hardly  have  been  decided  as 
they  were.  At  all  events  the  doctrine  of  tliose  cases  is 
not  to  be  extended ;  and  the  present  case  certainly  goes 
beyond  those,  for  there  was  no  debt  due  from  Charlotte 
Tucker  to  Sarah  Tucker^  before  the  bond  was  given  to 
the  plaintifTs  testator  as  her  trustee. 

Judgment  for  the  pkuntiil 


(a)   1  r.  R.  621. 


(6)   1  T.  R.  622. 


Tuetday, 
May  1st. 

I 
u.  .*/oBy  the  usage 
•Y< '/.r,''iothedtyof 
Londtnit  a  per- 
son receiving  a 
check  with  his 
banker's  name 
written  across 
It,  pays  it  in  at 
the  banker's. 


BoDDiNGTON  and  Davis  agcunst  Schlenckeiu 


A  SSUMPSIT  for  non-payment  of  a  check,  made  by 

the  defendant,  payable  to  the  plaintiffs  or  bearer. 

Plea,  non-assumpsit     At   the   trial  before  Lord  Ten- 

terden  C.  J.  at  the  sittings  in  London  after  Trinity  term 

1832,  the  facts  appeared  to  be  as   follows:  —  Messrs. 


if  he^^fT^lt   ^^^i^o^  and  Davis  sold  sugars  to  the  defendant,  to 
in  Ume,  pre-      \y^  paid  for  on  the  28th  of  March  1831.     On  Saturday. 

sents  It  at  the  ^  " 

clearing-house, 

and  obtains  payment  the  same  day.     A  debtor  paid  his  creditor  by  a  crossed  check,  and  the 

latter,  on  the  same  day,  transmitted  it  to  bis  banker.     The  banker  negligently  (as  was 

alleged)  omitted  to  present  it  at  the  clearing-house  in  time  for  that  day  (when  it  would 

hare  been  paidj,  and  on  the  next  it  was  dishonoured,  tbe  firm  on  which  it  ¥ras  drawn  baring 

stopped  payment : 

Held,  that  the  supposed  negligence  of  the  banker,  though  it  might  render  him  liable  to 
his  customer,  did  not  discharge  the  drawer ;  tbe  bolder  of  the  check  being  entitled,  by  tbe 
generji  law,  to  present  it  the  day  after  he  receires  it;  and  no  custom  of  the  city  being 
proTed,  a«  between  debtor  and  creditor,  that  a  crossed  check,  if  received  by  tbe  latter  and 
tent  by  him  to  his  banker  in  sufficient  time,  must  be  cleared  tbe  same  day. 

i'l^Uc.jn^P^  the 
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the  26th  of  that  month,  between  one  and  half-past  one,        1833. 
the  defendant  gave  them  in  payment  a  check  dated  the        """"" 

"  '  BODDINOTOK 

same  day,  drawn  by  him  on  Messrs.  John  JBofid^  Sons        a^otiuf 

SCBLXKCKIB. 

and  Patiisalf  for  830/.  Across  the  face  of  the  check  he 
had  written  the  name  of  Martin  and  Co.,  who  were  the 
plaintiffs'  bankers.  A  check  so  crossed,  if  presented  by 
any  person  but  the  banker  whose  name  is  written  across, 
is  not  paid  without  further  enquiry.  On  the  same  26th 
of  March  the  plaintiffs  paid  the  check  into  the  hands 
of  Mr.  Stone  at  the  house  of  Martin^  Stone,  and  Co., 
about  seven  minutes  before  four  o'clock.  Martin  and 
Co.  did  not  present  it  at  the  clearing  ho'use  in  time  to 
be  paid  that  day,  but  it  was  presented  to  Mr.  Pattisal, 
and  he  put  his  initials  upon  it.  If  it  had  been  presented 
in  time  for  payment  that  day,  it  would  have  been  paid ; 
Bondy  Sons  and  Pattisal  never  opened  their  house  after 
the  26th :  they  stopped  payment  on  the  28th;  the  check 
was  therefore  not  presented,  and  was  never  paid,  of 
which  the  defendant  had  due  notice.  Bond  and  Co. 
afterwards  became  bankrupt. 

The  clearing-house  at  which  the  bankers'  clerks  meet 
to  exchange  their  checks  is  in  Lombard  Street ;  Martinis 
and  Co.  is  in  the  same  street  The  practice  is,  that 
each  banker  sends  to  the  clearing-house  the  checks  upon 
other  bankers  which  he  receives  in  the  course  of  the 
day  ;  they  are  there  delivered  to  a  clerk  of  the  firm  on 
which  they  are  drawn  (each  house  having  a  clerk  in 
attendance  there  for  the  purpose),  and  he  enters  them 
in  a  book  to  the  credit  of  the  bankers  paying  them  in. 
When  the  clock  at  the  clearing-house  strikes  four,  no 
more  checks  are  taken ;  and  at  the  end  of  the  day  the 
clerks  settle  their  balances ;  if  a  check  comes  too  late 

for 
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1888.        for  the  clearing  house,  it  is  usually  sent  to  the  bankers' 
on  whom  it  is  drawn,  and  they  mark  it  with  their  ini- 

BOODINQTOK 

ttioifui  itals,  which  is  considered  an  undertaking  to  pay  it  the 
next  day;  it  not  being  usual  for  bankers  to  pay  each 
other  after  four.  The  defendant  gave  evidence  for  the 
purpose  of  shewing  that,  by  an  established  usage  in  that 
business,  a  banker,  receiving  a  check  upon  another,  was 
bound  to  pass  it  at  the  clearing-house  the  same  day,  if 
there  were  time ;  and  that,  under  the  circumstances  of 
this  case,  Martin,  Stone  and  Co.  had  time  to  clear  the 
check  in  question.  On  this  point  it  was  stated  that  a 
check  paid  in  at  a  banker's,  and  requiring  to  be  cleared, 
must  be  entered  in  two  books  at  least,  before  it  is  sent 
out ;  it  has  then  to  go  to  the  clearing-house  and  to  be 
there  entered  in  a  third ;  if  Martin  and  Co.  bad  had 
only  a  single  check  to  clear,  it  would  have  been  in  time 
though  paid  in  as  late  as  seven  minutes  before  four ;  but 
Mr.  Stone  stated  that,  on  the  26th  of  March  1831,  they 
had  ninety-one  checks  paid  in  shortly  before,  and  after, 
four  o'clock,  including  the  check  on  Bond  and  Ca; 
and  that  all  of  these  were  too  late  to  be  cleared.  The 
question  when  a  check  should  be  considered  as  too  late, 
or  in  time  to  be  cleared,  did  not  appear  to  be  settled  by 
any  positive  rule;  but,  under  the  present  circumstances, 
Campbell  for  the  defendant  contended  tliat  Martin  and 
Co.  had  been  guilty  of  laches  in  not  passing  the  ched: 
at  the  clearing-house,  and  that  having,  after  such  de- 
fault, accepted  the  undertaking  of  Bond  and  Co.  for  pay- 
ment on  the  Monday,  they  had  made  the  check  thar 
own  and  discharged  the  defendant.  Lord  Tenterden, 
in  summing  up,  told  the  Jury  that  the  plaintiffs  must 
suffer  for  the  neglect  of  Martin  and  Co.  their  agents,  if 

tbev 
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they  had  not  done  their  duty;  and  that  the  question        1833.  . 
was,  whether  or  not  the  check  was  paid  in  to  MartMs        — 

BOBDINOTON 

and  Co.  in  time  for  them  to  have  sent  it  to  the  clearing-  ^  agamn 
house.  He  observed  upon  the  evidence  of  Mr.  Stone^ 
that  if  that  gentleman  spoke  the  truth,  there  was  not 
time  to  pass  the  check,  and  then  there  was  no  laches  on 
the  part  of  Martin  and  Co.,  and  the  defendant  was 
not  relieved  from  liability.  The  jury  found  a  verdict 
for  the  defendant.  In  the  following  term  Sir  James 
Scarlett  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection ;  con- 
tending, that  as  the  plaintiffs  themselves  were  not  obliged 
to  present  the  check  till  Monday^  their  agent  could  not 
have  been  guilty  of  laches  in  not  procuring  payment  on 
Saturday;  and  this  should  have  been  stated  to  the  jury. 

The  Solicitor-General  and  Comyn  now  shewed  cause. 
Martin  and  Co.  were  guilty  of  negligence,  and  the  loss 
must  fall  upon  them,  not  the  defendant.  It  is  true 
that,  by  the  general  custom,  if  a  party  keeps  a  check 
in  his  own  hands,  he  need  not  present  it  till  the  follow- 
ing day ;  but  there  is  a  custom  also,  that  if  he  receives 
a  crossed  check  and  hands  it  to  his  banker,  the  banker 
(if  it  comes  in  sufficient  time)  must  present  it  the  same 
day ;  the  custom,  and  that  only,  rules  in  each  case.  Its 
existence  is  a  matter  of  fact  to  be  determined  by  the 
jury.  [Pai^eJ.  Assuming  the  custom,  each  way,  to 
be  as  it  is  stated,  the  debtor  has  no  right  to  presume 
that  one  course  or  the  other  will  be  adopted ;  it  is  at  the 
option  of  the  part^  receiving  the  check.]  If  a  bill  of 
exchange  is  payable  at  a  day  certain,  the  holder  has  his 
option  whether  he  will  present  it  for  acceptance  or  not 
in  the  mean  time:  but  if  he  does,  and  acceptance  is 

refused, 
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183S.       refused,  he  must  give  notice  to  the  drawer  or  indoner^ 
j^  or  lose  his  remedy  by  omitting  to  do  so.     What  is  due 

agahui       diligence,  in  general,  may  be  a  mixed  question  of  law 
and  fact;  but  where  this  depends  upon  the  custom  of 
trade  in  a  particular  place,  the  jury  must  decide  it 
AppUton  y.  Sweetapple{a\  Hankey  v.  Trotman(b).   Local 
customs  have  been  held  good  with  respect  to  insurances 
and  may  at  least-  have  equal  authority  in  the  case  of 
bills.     ILittiedale  J.     How  far  do  you  say  the  custom 
in  this  case  extends  ?]     To  all  the  bankers  in  the  city 
who    use   the  clearing-house.      Robsan   v.  Bennett  {c\ 
which  may  be  cited  on  the  other  side,  is  no  authority 
against  the  defendant,  but  rather  the  contrary ;  for  there 
the  custom  of  the  city  bankers  was  complied  with  as 
far  as  the  circumstances  allowed ;  the  plaintiffs'  bankers 
did  not  receive  the  check  till  after  four,  and  they  sent  it 
that  day  to  be  marked  for  payment  by  the  bxuikers  on 
whom  it  was  drawn,  and  presented  it  on  the  following 
day  at  the   clearing-house.     Lord    Tenterden^    in    the 
present   case,    considered   the   custom   as   established, 
and   only  left  it  to  the  jury  whether  there   had   been 
sufficient  time  to  clear  the  check.     \^Par1ce  J.     There 
may  be  a  custom  of  the  nature  contended  for,  as  be- 
tween the  banker   and   his   customer,   but  whether  it 
prevails   between  the   creditor   and   debtor  is    a    very 
different  question ;  and  that  distinction  should  have  been 
pointed  out  to  the  jury.]     The  check  was  a  bill  of  ex- 
change payable  on  demand ;  if  the  bankers  received  it, 
and  neglected  their  duty  in  presenting   it,  they  have 
their  remedy  against  the  drawer ;  but  they  are  bound  to 
give  credit  to  the  customer  from  whom  they  took  it,  and 

(a)  Bajftey  on  JSillt,  S39.  (6)  1  IT.  BL  I.  (c)  2  Taunt.  388. 

be, 
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he,  therefore,  must  be  considered  as  having  received  188S. 
payment  from  the  party  who  drew  and  delivered  it  to  _  """" 
him.  £Parke  J.  If  the  customer  had  given  the  bankers  agamtt 
a  biJl  payable  on  the  same  day,  with  a  special  direction 
to  present  it  at  ten  o'clock,  in  which  case  it  would  have 
been  paid,  and  they  had  not  presented  it  till  five,  would 
that  have  discharged  the  drawer?  The  question  is, 
whether  this  supposed  general  custom  amounts  to  any 
thing  more  than  such  a  direction  by  the  customer.]  A 
banker  is  not  a  mere  porter,  he  is  a  holder ;  he  would 
have  a  lien.  A  porter  or  clerk  has  no  interest  in  the 
sum  delivered  to  him ;  he  is  to  carry  the  very  paper  or 
money — he  is  the  mere  conduit  But  a  banker  receives 
a  bill  or  check  as  his  own,  subject  to  an  account  for  the 
proceeds.  Martin  and  Co.  were  to  place  the  amount  of 
the  check  to  the  plaintiffs'  credit.  If  the  plaintiffs'  ac- 
count with  them  had  been  overdrawn,  Martin  and  Co. 
would  have  received  the  amount  of  this  check  for  their 
own  benefit.  ^Parke  J.  You  have  to  make  out  an  ex- 
ception in  the  case  of  bankers  receiving  a  crossed 
check,  to  the  general  rule  that  a  check  may  be  pre- 
sented the  day  after  it  is  received.]  The  question 
turns  entirely  on  mercantile  usage,  and  that  con- 
tended for,  and  which  has  been  recognized  by  the  jury, 
is  not  unreasonable.  The  custom  of  the  clearing- 
house (and  presentment  there  at  all  is  merely  matter 
of  custom)  is  perfectly  understood  between  the  debtor 
and  the  creditor ;  the  latter  knows,  if  a  check  is  sent 
to  him  crossed,  that  the  earliest  payment  is  to  be 
obtained  by  presenting  it,  through  his  banker,  at  the 
clearing-house  the  same  day.  If  he  takes  the  step 
authorized  by  custom  for  obtaining  that  early  payment, 
he  must  abide  the  consequence  as  between  himself  and 
the  debtor,  if  he  fails  to  do  all  that  the  custom  requires. 

If 
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1888.        If  the  banker  is  in  fault,  the  consequence  falls  on  hin 
^  ^"""        and  he  must  seek  his  remedy  against  the  debtor. 

BODDHfOTOW  "       ^ 

rngtAnU 

SCHIJUICXUU 

Sir  James  Scarlett  (with  whom  was  F.  Bobinson 
contr^*  The  Liord  Chief  Justice  misdirected  the  jar 
in  not  telling  them  that  the  plaintiffs  had  a  right  i 
present  the  check  at  any  time  during  Monday.  (He 
he  was  stopped  by  the  Court.) 

Demman  C.  J.  I  am  of  that  opinion ;  and  I  mi 
also  say  that,  in  order  to  support  the  defendant's  cas 
the  custom  relied  upon  ought  to  be  much  better  est 
blished,  as  between  debtor  and  creditor. 

i 

LiTTLEDALE  J.  The  rule  in  question  may  exist,  i 
between  the  banker  and  his  customer,  and  may  1 
regarded  as  a  convenient  practice  setded  between  then 
rather  than  as  a  custom.  I  must  say,  although  it  is  iu 
now  the  subject  for  our  consideraUon,  that  I  think  sevc 
minutes  not  a  reasonable  time  for  a  banker  to  ent< 
a  check  and  send  it  to  the  clearing-house,  or  else  to  I 
liable  for  the  consequences  in  case  of  default.  But,  i 
all  events,  the  custom  contended  for  is  not  establishc 
as  between  the  creditor  and  his  debtor.  Bgddingtanja 
Co;;^  holders  of  the  check,  had  a  right  to  present  it 
any  period  of  the  day  after  that  on  which  they  receive 
it.  That  has  been  held  a  reasonable  time ;  and  I  < 
not  see  upon  what  principle  it  can  be  contended  thi 
under  the  circumstances  of  this  case,  the  rule 
established  ought  not  to  prevail.  Boddington  and  C 
if  they  had  held  the  check  in  their  own  hands,  were  i 
bound  to  present  it  before  Monday;  and,  if  they  h 
not,  the  defendant  would  have  been  in  the  same  siu 
tion  as  he  is  now. 

Par] 
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Parke  J.  There  is  no  doubt  that  the  receiver  of  a  1883. 
check  has  till  the  close  of  the  banking  hours  on  the  ""^"" 
following  day  to  present  it  It  is  said,  however,  that  agaUut 
there  is  a  particular  custom  qualifying  this  rule.  The 
question  on  that  point  was  not  distinctly  submitted  to 
the  jury,  inasmuch  as  the  difference  between  the  usage 
as  affecting  the  relation  of  creditors  and  debtors,  and 
that  of  customer  and  banker,  was  not  pointed  out:  if 
it  had  been,  I  should  say  that  the  jury  had  come  to 
a  wrong  conclusion  on  the  evidence.  The  custom  con- 
tended for,  if  it  could  be  supposed  set  out  on  the  re- 
cord, would  appear  a  very  complicated  one.  It  would 
be  a  custom  as  between  debtor  and  creditor,  that  if  the 
creditor  receives  a  crossed  check  from  his  debtor,  he  is 
not  bound  to  present  it  till  the  following  day ;  but  that 
if  he  hands  it  to  his  own  banker  on  the  same  day, 
within  a  reasonable  time  before  four  o'clock  for  the 
banker  to  send  it  to  the  clearing-house,  and  the  banker 
neglects  to  do  so,  the  creditor  is  answerable  for  that 
neglect,  as  between  himself  and  the  debtor,  and  the 
debtor  is  discharged :  or  that  the  banker  becomes  a 
holder  in  this  special  situation,  that  if  he  does  not  pre- 
sent the  check  at  the  clearing-house  before  four,  the 
debtor  is  discharged,  and  the  banker  must  take  the 
consequences  of  the  non-payment.  No  such  custom 
was  established,  and  it  seems  to  me  that  the  whole  of 
the  evidence  comes  to  this  point :  that  if  the  holder  of 
a  crossed  check  delivers  it  to  his  banker  on  the  day  he 
receives  it,  within  a  convenient  time  before  the  clearing 
hours,  the  banker  is  liable  as  between  him  and  his  cus- 
tomer for  neglecting  the  usual  practice,  as  he  would  for 
disobedience  of  a  special  direction  to  present  it  for  pay- 
ment on  that  day ;  but  the  respective  situations  of  the 

debtor 
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against 

SCBLXXCXIB. 


debtor  and  creditor  are  not  altered.     It  comes  to  ti 

case  I  put  during  the  argument,  that  if  the  holder  of 

bill  places  it  in  his  banker's  hands  on  the  day  on  whl 

it  is  payable,  with  directions  to  present  it  at  ten  o'cloc 

and  he  does  not  present  it  till  five,  in  consequence 

which  it  is  not  paid,  that  does  not  discharge  the  draw< 

It  has  been  decided  that  the  holder  of  a  check  may  pr 

sent  it  at  any  time  he  pleases  during  banking  hours  < 

the  day  after  he  receives  it;  and  it  is  much  the  Ix 

to  abide  by  that  general  rule  as  between  creditor  ai 

debtor. 

Rule  absolute  {i 

(a)  The  defendant  paid  the  amount  of  the  check,  and  the  cause  i 
not  tried  again. 


In  an  action 
against  B,  and 
C,  to  recover 
the  bahmce  of 
a  banking  ac- 
count which 
commenced  in 
1822  and 
ended  on  the 
l9lLoi  November 
1S31,  the  right 


Wilson  and  Others  against  William  Hirst  tl 
Elder,  and  William  Hirst  the  Younger. 

A  SSUMPSIT   on  the   money  counts,  and   accou 

stated,  and  for  interest.  Plea,  general  issue, 
the  trial  l>efore  Alderson  J.,  at  the  York  Spring  assii 
1832,  it  appeared  that  the  action  was  brought  to  recov 
the  balance  of  a  banking  account.  The  balance  in  t 
pass-book  on  the  1st  of  November  1831  was  483/.  12s.  4 
of  the  plaintiffs  fo^  which  sum  the  plaintiffs  sought  a  verdict.     Th 

to  recover  de-  *^  ^ 

pended  on  the     right  to  recover  turned  upon  the  question,  at  what  rs 

rate  of  interatt        "  *^  ^ 

which  thej        interest  ought  to  be   calculated.     The  account   co 

were  entitled 

to  charge  by  the  understanding  between  the  parties  during  their  transactions  togetl 
The  defendants,  to  prove  their  case  on  this  point,  proposed  to  call  I),^  who  stated  on 
voir  dire,  that  he  was  a  partner  with  B.  and  C.  from  1822  to  the  2od  of  June  1851.  i 
that  the  partnership  accounts  as  between  himself  and  them  were  still  unsettled.  Dctw 
the  witness's  retirement  and  November  1831,  considerable  sums  bad  been  paid  in  and  dra 
out  by  the  defendants,  but  the  general  balance  had  not  been  materially  altered.  Since 
witness's  retirement,  B,  and  C  had  asked  time  of  their  creditors  to  pay  their  debts.  Gen 
releases  inter  alia  of  <'all  demands"  from  B»  and  C.  to  7A,  and  from  />.  to  J3,  and 
were  executed :  Held,  that  by  these  releases  Z).  was  rendered  a  competent  witoess. 

nien( 
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menced  in  1822  or  1823,  and,  in  the  pass-book,  in-        1838. 
terest  at  5  per  cent,   was  charged  throughout     The        IT 
defendants  proposed  to  prove  that  in  1 825,  after  a  re-        agqmti 

XllRlTa 

monstrance,  the  plaintiffs  agreed  to  charge  only  4  per 
cent.;  that  in  1826  it  was  increased  again  to  5  per 
cent,  and  that  in  1827  the  plaintiffs  promised  that  they 
would  charge  what  Messrs.  Beckett  of  Leeds  charged,  and 
they  offered  to  prove  that  Messrs.  Beckett  charged  only 
4  per  cent  interest.  To  establish  this  case,  the  defend- 
ants called  Joseph  Hirsts  who  being  examined  on  the  voir 
dire,  stated  that  he  was  a  partner  with  the  two  defend- 
ants during  the  period  when  the  above  transactions 
occurred,  and  that  the  partnership  accounts,  as  between 
the  then  partners,  were  still  unsettled.  On  his  examin- 
ation in  chief  he  stated,  that  he  ceased  to  be  a  partner  on 
the  22d  or  23d  of  June  1831,  at  which  time  the  balance 
due  to  the  plaintiffs  did  not  materially  differ  from  the 
balance  on  the  1st  of  November  1831.  Since  the  retire- 
ment of  the  witness  from  the  partnership,  sums,  to  the 
amount  of  about  2000/.,  had  been  paid  by  the  defend- 
ants to  the  banking-house  of  the  plaintiff;,  and  nearly 
the  same  amount  drawn  out  by  the  defendants.  The 
defendants  had  since  asked  time  from  their  creditors 
to  pay  their  debts.  General  releases  from  the  de- 
fendants to  the  witness,  and  from  the  witness  to  the 
defendants,  had  been  given.  The  release  from  the 
witness  to  the  defendants  was  of  all  actions,  causes  of 
action,  suits,  bills,  bonds,  writings  obligatory,  debts, 
dues,  duties,  accompts,  sums  of  money,  judgments,  ex- 
tents, executions,  quarrels,  controversies,  trespasses,  da- 
mages, and  demands  whatsoever,  both  in  law  and  equity, 
or  otherwise  howsoever,  which  against  the  defendants,  or 
either  of  them,  Joseph  Hirst  ever  had  or  might  thereafter 
Vol.  IV.  S  D  have, 


II 
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1833.       have,  &c.     It  was  objected  that  he  was  not  a  compet 
""""^       witness,  on  the  ground  that  a  verdict  against  the  defe 

WiLSOK 

offainst  ants  would  diminish  the  assets  of  the  partnership,  wl 
was  the  security  the  witness  had  against  the  debts  ( 
from  the  firm ;  and  it  was  urged,  that  the  firm  were 
difficulties,  and,  if  so,  tlien  this  interest  must  conti 
till  all  the  debts  due  from  the  firm  were  paid,  and  ' 
mot  affected  by  the  releases.  It  was  said,  that  this  ! 
been  so  determined  by  Lord  TerUerden  at  Nisi  Pr 
but  the  name  of  the  case  was  not  mentioned,  and  it 
not  acted  upon  as  an  authority.  The  learned  Ju 
thought  that,  on  principle,  the  objection  was  valid, 
that  the  question  could  not  depend  on  the  insolvenc 
the  firm,  even  if  that  had  been  more  distinctly  made 
He  rejected  the  witness,  and  the  plaintiff  bad  a  ven 
A  rule  nisi  having  been  obtained  for  a  new  trial, 
the  ground  that  the  testimony  had  been  improperlj 
jected,  in  the  course  of  this  term. 

CoUman  and  Cresmett  shewed  cause.  Joseph  I. 
was  not  a  competent  witness.  The  effect  of  his  t 
mony  might  be  to  increase  the  surplus  of  the  part 
ship  funds,  in  which  he  was  interested,  and  the  rel 
given  by  him  to  his  partners  does  not  extingubh 
right  to  that  surplus;  because  it  is  something  whic 
to  arise  in  future,  and  it  is  laid  down  in  Vin.  Abr. 
lease^  G.  18.,  that  a  future  right  or  possibility  which 
be  released  ought  to  have  foundation  and  original 
ception,  and  to  be  a  necessary  and  common  possibi 
as  stated  in  Lampefs  case  (a),  Hoe^s  case  (5),  Brisc 
Aier  (c),  Neale  v.  Sheffield {d).   There  ought  to  have  I 

,    (a)  \0Rep.5Oh.  {b)  5Iicp.70b. 

(c)  2  RolU  Abr.  407.  tit  Release  (A)  pi.  25.    (</)  Kefp.  idS. 
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in  addition  to  the  release,  an  assignment  by  Joseph  Hirst       1888. 
of  all  his  interest  in  the  partnership  effects.     Besides,  if      ~^^ 
the  defendants  obtained  a  verdict,  and  the  plaintifi        againtt 
should  afterwards  bring  an  action  against  Joseph  Hirst^ 
the  judgment  entered  up  on  that  verdict  would  be  an 
answer  to  such  action :  for  if  an  action  is  brought  against 
two  of  three  partners,  and  the  defendants  recover  a  ver- 
dict, and  afterwards  a  new  action  is  brought  against  the 
third  partner  for  the  same  demand,  he  mi^  plead  the 
former  judgment  in  answer  to  the  action;  because  other- 
wise, if  a  verdict  should  be  recovered  against  him,  he 
might  call  on  his  partners  for  contribution,  and  they 
would  thus  be  made  circuitously  to  pay  the  plaintiff,  after 
having  obtained  a  verdict  in  the  action  brought  directly 
against  them.     It  is  clear,  therefore,  that  the  witness 
has  a  direct  personal  interest  in  the  event  of  the  verdict, 
as  he  will  thereby  be  furnished  with  an  available  defence 
against  any  demand  by  the  plaintifis  against  him.     It 
may  indeed  be  said  that  he  has  another  defence;  be- 
cause, according  to  the  principle  of  ClaytorCs  case  (a), 
the  balance  due  when  the  witness  ceased  to  be  a  partner, 
must  be  considered  as  discharged  by  the  subsequent 
payments  which  the  defendants  have  made  to  the  plain- 
tiffs.  But  this  is  no  answer  to  the  objection.   It  depends 
on  circumstances  whether  that  will  be  a  defence  or 
not ;  and  in  consideration  of  law  it  cannot  but  be  an 
advantage  and  benefit  to  him  that  a  verdict  should  be 
obtained   by   the    defendants,   since    that  verdict  will 
form  a  clear  legal  answer  to  a  demand  which,  it  is 
admitted,  did  once  exist  against  him,  and  to  which  it  is 
by  no  means  certain  that  be  has  any  other  defence ;  for 


fa 


(a)  1  Mer.  585. 

3D  2  the 
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1833  the  rule  in  Claytoris  case  (a)  is  but  a  rule  of  evidenc 

"■"*  and  such  evidence  is  liable  to  be  controverted  even  1 

againtt  slight  circumstanccs. 


HiAST. 


F.  Pollock  and  Starkie  contra.  Joseph  Hirst  was 
competent  witness,  first}  because,  from  the  course 
dealing  between  the  plaintifis  and  the  defendants,  a] 
the  payments  made,  the  debt  due  to  the  plaintiffs  wh 
the  witness  was  a  partner,  according  to  the  rule  Ix 
down  in  ClaytorCs  case  (a),  is  discharged ;  and  as  Jose 
Hirst  is  no  longer  liable  to  the  demand  of  the  plaintii 
there  is  no  objection  to  his  testimony.  But  assumi 
that  to  be  otherwise^  he  is  not  incompetent  on  1 
ground  of  interest.  If  he  be  interested  at  all,  it  mi 
be  either  because  if  the  plaintiffs  recover  a  verdict 
may  be  liable  to  an  action  by  his  partners  for  cont 
bution,  or  because  the  judgment  and  execution  in  t 
suit  would  diminish  the  partnership  funds,  in  which 
has  an  interest,  or  because  he  might  still  be  liable 
equity  notwithstanding  the  release.  But  the  release  gi^ 
by  the  defendants  would  be  an  answer  to  any  act 
brought  by  them  against  him  for  contribution.  A 
then,  as  to  the  judgment  and  execution  in  this  i 
diminishing  the  partnership  funds,  out  of  which  the  jc 
creditors  are  to  be  paid,  in  which  case,  it  is  said  th 
creditors  may  resort  to  him ;  assuming  that  to  be 
he  will  then  become  a  creditor  of  his  partners,  but  I 
will  not  render  him  incompetent.  If  the  joint  fu 
are  sufficient,  or  more  than  sufficient,  to  pay  the  d^ 
of  the  firm,  he  clearly  would  be  a  competent  witn 
But  if  those  funds  be  insufficient,  and  the  joint  credii 

(a)  1  l/er.  585. 

re 
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resort  to  him,  then  he  becomes  a  creditor  of  his  partners,        1 833. 
and  they  must  pay  him.     The  possibility  of  their  being 
unable  to  do  so  is  a  mere  contingency,  and  cannot  afiect        t^nst 
his  competency. 

Thirdly,  it  may  be  said  that  he  is  still  liable  in 
equity  to  the  joint  creditors ;  but  he  will  be  so  only  in 
the  case  of  the  insolvency  of  his  two  partners.  That  - 
is  a  mere  contingency,  and  is  not  to  be  presumed,  and 
no  evidence  was  given  to  shew  that  they  were  insolvent* 
In  Carter  ▼•  Pearce  (a),  a  co-obligor  in  a  bond  to  the 
ordinary  under  the  22d  &  2Sd  Car.  2.  c.  10.,  was  held  to 
be  a  competent  witness  to  prove  a  tender  by  the  admini- 
tratrix,  and  it  was  said  by  the  Court,  that  the  bare 
possibility  of  an  action  being  brought  against  a  witness 
is  no  objection  to  his  competency  ;  and  Buller  J.  said, 
that  in  order  to  render  a  witness  incompetent,  it  is 
necessary  to  prove  that  he  must  derive  a  certain  benefit 
from  the  determination  of  the  cause  one  way  or  the 
other.  It  may  be  questionable  whether  evidence  of  the 
insolvency  of  the  partners  would  disqualify  the  witness : 
but  here,  at  all  events,  he  does  not  become  immediately 
liable,  but  only  on  failure  of  funds.  The  case  resembles 
that  of  a  creditor,  who  is  equally  liable  to  loss  from  failure 
of  a  debtor's  funds.  In  Simons  v.  Smith  (£),  Lord  Ten^ 
ierdeuj  in  an  action  against  one  of  several  partners,  held 
that  the  defendant  could  not,  by  a  release,  make  him  a 
competent  witness;  and  in  Chei^e  v.  Koops  (c).  Lord  Al' 
vanley  expressed  an  opinion,  that  a  co-partner  could  not 
be  made  competent  by  a  release  from  the  defendant, 
because  there  was  an  interest  which  could  not  be  re- 
leased in  the  manner  proposed ;  for  if  the  defendant  died 

(a)  1  7.  R.  163.  (6)  Ry,  ^  M.  99. 

(c)  4Etp.  N.  P.C.U2. 
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18  83.  or  was  insolvent^  the  plaintiff  would  have  a  right  to  a  bil 
'""^^  in  equity  to  compel  all  the  partners  to  contribute ;  h 
agaiiut  however  reserved  the  point,  and  offered  to  allow  the  wif 
ness  to  be  released ;  but  the  defendant  not  being  present 
no  release  was  given.  In  both  those  cases,  the  liabilit; 
of  the  witness,  as  a  partner,  was  admitted.  Here  it  i 
denied.  The  case  of  the  witness  must  be  taken  as  s 
the  time  of  the  dissolution  of  the  partnership.  He  wa 
then,  at  most,  a  debtor  or  a  creditor  of  the  defend 
ants  as  to  the  balance  which  should  afterwards  appea 
to  be  due  on  either  side  on  the  winding  up  of  th 
affairs.  A  suit  in  equity  would  not  lie  to  compel  hii 
to  pay  any  part  It  may  be  qqestionable,  whether  thi 
Court  will  notice  an  equitable  liability,  contingent  a 
the  default  of  funds  on  the  part  of  the  defendants.  T 
constitute  such  a  liability,  there  must  first  be  a  failure  < 
the  joint  funds ;  and  secondly,  of  separate  funds,  j 
court  of  law  will  not  notice  equitable  defects  of  titli 
Boyman  v.  Gtdch  (a),  Alpass  v.  Watkins.  {b) 

Cur.  adv.  vol 

Denman  C.  J.,  in  the  same  term,  delivered  the  judj 
ment  of  the  Court.  After  stating  the  facts  his  Lordshi 
proceeded  as  follows.  On  shewing  cause  against  the  rul< 
it  was  contended  on  the  part  of  the  defendants  among  othe 
things,  that  from  the  course  of  the  dealing  between  th 
plaintiffs  and  the  partnership,  and  the  receipts  and  paj 
ments  that  had  taken  place,  the  debt  due  to  the  plaintif 
whilst  the  witness  was  a  partner  had  been  dischargee 
according  to  the  rule  in  Clayton^s  case  (c),  and  that  as  tl 
witness  was  no  longer  liable  to  the  plaintiffs*   demand 

(a)  7  mngh.  Z19,  {h)  8  T.  R.  516.  (c)   1  Uer,  585. 

the] 
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there  could  be  no  objection  to  bis  testimony ;  but  though  18S3. 
the  payment  of  money  on  account  generally,  without 
making  a  specific  appropriation,  would  in  many  cases  go  agtiitui 
to  discharge  the  first  part  of  an  account,  yet;  that  rule 
cannot  be  taken  to  be  conclusive ;  it  is  evidence  of  an 
appropriation^  only ;  and  other  evidence  may  be  adduced 
which  may  vary  tl^e  application  of  the  rule,  and  there- 
fore we  cannot  say  to  a  certainty  that  the  debt  owing 
by  the  witness  to  the  plaintifis  has  been  discharged^ 
and  indeed  the  defence  proceeds  upon  the  ground  that 
the  monies  paid  in  are  not  to  be  appropriated  to  the 
payment  of  this  debt,  but  only  to  part  of  it,  viz.  that 
part  in  which  there  is  no  overcharge  of  interest. 

But  we  are  of  opinion  that  the  mutual  releases  which 
have  been  executed  by  the  defendants  to  the  witness, 
and  by  him  to  the  defend^ts  have  made  him  a  com- 
petent witness. 

It  was  contended  on  the  part  of  the  plaintifis  that  the 
witness  comes  to  increase  the  surplus  of  the  partner- 
ship efiects,  and  that  he  is  interested  in  that,  and  that 
his  release  does  not  release  his  right  to  that  surplus,  as 
it  is  something  which  is  to  arise  in  future;  and  cases  were 
cited  to  shew  that  things  which  rest  in  contingency  and 
possibility  are  not  released  by  this  general  form,  which 
only  applies  to  what  exists  at  the  time  when  the  release 
is  given. 

There  will  be  found  in  Lampefs  case  (a)  some  in- 
stances where  a  release  does  not  extend  to  things  in 
future;  and  in  Co.  Lit.  290.  and  291.,  and  in  2  BoU^s 
JLr.  201.  and  several  of  the  following  pages,  and  in  the 
additional  cases  to  RoUe^  given  in  18  Viner*s  Abridgment, 
beginning  at  page  299.  will  be  found  other  instances  to 

(a)  10 Sep.  sob. 
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188S.        the  same  point;  many  of  these  however  are  upon  tl 
'  construction  of  single  particular  words,  as  duties^ 

gainst        debttf  or  actions. 

But  in  Uttleton^  s.  508.  and  Coke*s  commentary  up 
it,  291.  &  the  release  of  all  demands  is  treated  as  havii 
a  most  extensive  operation ;  and  in  these  releases  in  t 
present  case  there  is  not  only  the  word  demands^  but  al 
all  the  other  words  which  in  the  various  cases  are 
themselves  only  taken  as  having  a  limited  operation. 

But  in  fact  the  claim  of  any  surplus  that  may  ari 
had  an  existence  at  the  time  of  the  release. 

At  that  time  the  partnership  had  money  due  to  thei 
and  they  owed  money,  and  amongst  the  debts  claim 
from  them,  was  this  to  the  plaintiffs;  the  amount 
which  depended  upon  the  question  of  the  rate  of  i 
terest :  the  facts  which  raised  that  question  were  capal 
of  being  ascertained,  and  there  was  an  ultimate,  if  not 
immediate  certainty,  how  the  law  would  attach  on  su 
a  state  of  facts.  The  amount  of  the  balance  thou 
uncertain  as  far  as  it  depended  upon  the  funds  to 
realized,  did  not  depend  on  any  new  state  of  things 
arise  thereafter,  but  merely  whether  the  funds  woi 
be  available,  and  it  falls  within  die  rule  laid  do^ 
in  Lampefs  case  (a)  that  a  future  right  or  possibil 
which  may  be  released,  ought  to  have  a  foundation  a 
an  original  inception,  and  ought  to  be  a  necessary  a 
common  possibility,  which  appears  to  us  to  be  the  o 


j  here. 


It  has  been  urged,  that  the  partnership  have  asl 
for  time  to  pay  their  debts,  and  that  shews  them  to 
insolvent,  and  the  surplus  will  be  less. 

We  think  that  forms  no  objection.    In  the  first  pla 

(a)  lOKep.  sob. 
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the  asking  for  time  does  not  necessarily  shew  them  to  be        18SS. 
insolvent,  though  it  is  a  circamstance  of  suspicion. 

In  the  next  place,  it  does  not  appear  that  these  debts,        ajpimt 
in  respect  of  which  they  have  asked  for  time,  are  such 
as  the  witness  is  liable  to. 

But  even  if  these  things  were  so,  the  rele^es  com- 
pletely prevent  the  witness  from  having  any  claim  upon 
the  partnership  effects,  and  also  bar  the  partnership  from 
having  any  claim  upon  him. 

And  as  to  the  other  creditors  making  a  claim  upon  the 
witness  for  any  deficiency  that  may  arise  if  the  defendants 
should  turn  out  to  be  insolvent,  that  cannot  make  the 
witness  incompetent,  as  far  as  relates  to  the  plaintiffs. 

But  the  plaintiff  have  now  made  another  objection  to 
the  witness,  which  does  not  appear  to  have  been  urged 
at  the  trial ;  viz.  that  if  the  defendants  should  obtain  a 
verdict,  and  the  plaintiffs  should  afterwards  bring  an 
action  against  the  witness  for  the  same  debt,  that  verdict, 
and  judgment  upon  it,  might  be  pleaded  in  bar  to  such 
an  action,  and  he  therefore  comes  to  relieve  himself 
from  a  liability  to  pay  the  debt  But  he  is  equally 
relieved  from  liability  to  pay  the  debt  if  the  plaintiffs 
obtain  a  verdict;  because  the  defendants,  having  re- 
leased him,  cannot  call  on  him  for  contribution,  and 
consequently,  in  a  legal  point  of  view,  he  stands  equally 
indifferent  whichever  way  the  verdict  is.  There  is  no 
doubt,  however,  but  the  witness  would  feel  himself 
more  safe  from  future  liability  if  the  defendants  were  to 
obtain  a  verdict ;  but  that  would  only  affect  his  credit, 
and  does  not  create  any  legal  incompetency. 

It  is,  however,  to  be  observed  that  the  case  of  Cheyne 
V.  Koops  (a)  seems  contrary  to  this ;  from  the  statement 
in  the  early  part  of  the  cas^  it  appears  that  mutual 

(a)  AEsp.  112. 

releases 
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1888*        releases  were  proposed  to  be  given,  but  that  Lord  . 
""~*       vanleu  thought   that  was  not  sufficient  to   make  ^ 

Wiuow  ® 

agamM       partner  competent;  but  in  the  latter  part  of  the  c 

he  said,  if  the  defendant*  gave  a  release  to  the  witnc 

he  would  allow  him  to  be  examined  and  a  verdict  tak< 

subject  to  the  opinion  of  the  Court ;  but  the  defend 

was  not  in  court,  and  the  witness  was  not  examined. 

We  think,  however,  the  reasoning  of  Lord  Alvan 

would  not  make  the  witness  incompetent,  and  we 

therefore  of  opinion  that  Joseph  Hirst  was  a  compet 

witness,  and  that  consequently  the  rule  for  a  new  t 

must  be  made  absolute. 

Rule  absoli 

By  the  stat  8  &  4  ^.  4.  c  42.  5.  26.,  in  order 
render  the  rejection  of  witnesses  on  the  ground 
interest  less  frequent,  it  is  enacted,  that  if  any  witE 
shall  be  objected  to  as  incompetent,  on  the  ground  t 
the  verdict  or  judgment  in  the  action  on  which  it  si 
be  proposed  to  examine  him  would  be  admissible 
evidence  for  or  against  him,  such  witness  shall,  nei 
theless,  be  examined;  but  in  that  case  a  verdict 
judgment  in  that  action  in  favour  of  the  party  on  wh< 
behalf  he  shall  have  been  examined  shall  not  be  adn 
sible  in  evidence  for  him  or  any  one  claiming  un 
him ;  nor  shall  a  verdict  or  judgment  against  the  pa 
on  whose  behalf  he  shall  have  been  examined  be  adn 
sible  in  evidence  against  him,  or  any  one  claiming  un 
him ;  and  by  s.  27.,  the  names  of  the  witness  and  of 
party  for  whom  he  was  examined  are  to  be  indorsed 
the  record,  and  entered  on  the  record  of  the  judgm^ 
and  such  indorsement  or  entry  is  made  sufficient  \ 
dence  in  any  subsequent  proceeding  in  which  the  ven 
or  judgment  shall  be  offered  in  evidence,  that  the  \ 
iiess  was  so  examined. 
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Doe  dem.   Temfleman   against  Martin  and 

Richards. 

F  JECTMENT  for  twelve  acres  of  land,  called  Shot-  ^^J^^^,,  d^ft^OtX 
tenoett  Close,  at  ShattemelU  in  the  parish  of  Witp-  ^»  ™?«»f««  ^"^ 

dwelling-house 

canton^  in  the  county  of  Somerset.     At  the  trial  before  *nd  mill,  with 

the  garden  and 

Gaselee  J.,  at  the  Taunton  assizes,  1832,  a  verdict  was  cottage  adjmn- 
found   for  the  plaintiiT,  subject  to  the  opinion  of  this  mill  pond. 
Court  on  the  following  case  :  — *  pmiiega 

Charles  Thorn,  by  his  will,  dated  September  1829,  duly  t^^^' 
executed  to  pass  real  estates,  devised  as  follows:  —  "  I  thll"Scof** 
give  to  John  Templeman  my  messuage  or  dwelling  house,  g*>^cn»  *nd 
and  mill,  with  the  garden  and  cottage  adjoining  the  tiw/,  in  /rm- 

canttmt  rented 
bj  Mre.  Sty 
and  othen;  and  his  meaauage,  dwelling- bouse,  shop,  garden,  and  orchard  at  fF/aie/Mll,  in 
Wincttnion  aforesaid,  rented  by  A.  B,  and  others,  with  their  respective  appurtenances.  He 
also  devised  to  /.  T.  his  orchard  by  the  side  of  the  river,  in  IT.,  near  the  foregoing  pre- 
mises, for  all  (his  testator's)  estate  and  interest  therein ;  charged  nevertheless,  as  to  the 
whole  of  the  premiaes,  with  the  payment  of  5001.  to  his  executors  in  aid  of  and  towards  his 
residuary  personal  estate. 

In  ejectment  by  the  devisee,  to  recover  certain  lands  called  ShaUerwell  Clote,  as  part  of  the 
lafids  intended  by  the  testator  to  pass  by  the  above  devise,  it  was  proved  by  the  defendant 
that  the  testator  was  entitled  to  the  following  premises  tX-ShatieruteUf  in  fTmcon/o/i. 

The  principal  messuage  and  two  closes  of  land,  rented  by  Mrs.  S» 

The  Ark  Cfotiage,  occupied  by  P.,  and  the  garden  rented  by  IT.  £. 

Hie  messuage,  garden,  and  orchard  called  Whitehall,  rented  by  A,  B,  and  CL  D.,  and  Hfo^ 
tion*t  Orchardy  described  in  the  will  as  the  Uttte  orchard,  occupied  by  the  testator  himself. 

These  premises,  with  the  exception  of  Motion*s  Orchard,  were  conveyed  to  the  tesutor  in 
1828,  by  one  conveyance,  and  were  therein  described  to  comprise  a  messuage.  Ark  Cotlagrf 
a  garden,  and  closes,  by  name,  formerly  in  the  occupation  of,  &c*,  but  then  untenantwi ; 
and  also  a  messuage  called  Wfdtehatl,  with  a  garden  and  orchard,  rented  by  A*  B. 

Motion**  Orchard  was  purchased  by  the  testator  in  1887,  before  which  time  it  had  been 
united  with  the  foregoing  premises,  in  the  possession  of  one  person. 

The  testator  in  1824  purchased  other  premises  in  ShaUerwett,  and  at  the  date  of  his  wiU 
and  of  his  death,  their  situation  was  as  follows :  Shatterwell  Cloie  was  rented  by  tK,  with 
several  other  closes,  at  the  rent  of  17(X.  per  annum*  An  orchard,  called  Cold  Bath  Orchard f 
was  also  rented  by  W.,  but  under  a  separate  rent.  A  messuage  adjoining  was  rented  by  the 
said  W,  JL.,  and  LewWs  orchard  was  Accupied  by  the  testator  himsielf.  No  part  of  the  pre- 
mises purchased  in  1828,  had  ever  been  let  with  any  part  of  the  premises  purchased  in  1824» 
except  the  garden  rented  by  W,  L, ;  and  all  these  latter  premises  were  separated  from  the 
former  by  a  lane,  from  which  there  was  no  entrance  to  Shatterwell  Close, 

Held,  that  all  these  facts  were  admissible  in  evidence,  but  that  they  raised  no  ambiguity 
as  to  the  meaning  of  the  devise  of  Ike  me$iuage,  the  Ark  Cottage,  garden^  dnd  lands  at 
Shatterwell,  in  Wincanton,  rented  by  Mrs,  Sly  and  others,  that  being  sufficiently  explicit  to 
pass  all  the  lands  of  the  testator  situate  at  ShatterwelL  in  Whicanton,  rented  by  any  tenant. 


same,  S^t, 


c.Qi 


772  CASES  IN  EASTER  TERM 

183S.        same,  in  Wincanton  aforesaid,  with  the  mill  pond,  r'lf^ 

jj    .  and  privileges  thereto  belonging ;  and  also  my  messui 

T^PLCMAN     the  Ark  Cottage,  garden  and  lands,  at   SAatte?iDeU. 

Maatik.       Wincanton  aforesaid,   rented  by  Mrs.  Sly  and  othc 

and  my  messuage,  dwelling  house,  shop,  garden,  ; 

orchard  at  Whitehall,  in  Wincanton  aforesaid,  rented 

John  TuUc  and  others,  with  their  respective  appu 

nances,  to  hold  to  the  said  John  Templeman,  his  h 

and  assigns  for  ever,  charged  as  after  mentioned ;  ai 

also  give  to  the  said  John  Templeman  my  little  orch 

by  the  side  of  the  river  in  Wincanton  aforesaid,  near 

foregoing  premises,  for  all  my  estate  and  interest  ther 

charged,  nevertheless,  as  to  the  whole  of  the  premi 

with  the  payment  of  500/.  within  twelve  months  i 

after  my  decease,  to  my  executors  and  trustees,  in 

of  and  towards  my  residuary  personal  estate.      All  01 

my  messuages,  lands,  tenements,  and  hereditaments, 

also  all  my  monies  and  securities  for  money,  ga 

chattels,  and  personal  effects,  as  well  as  the  said  5( 

to  be  so  paid  as  aforesaid  by  the  said  J.  Templai 

I  give,  devise,  and   bequeath   unto  my  friends,   J 

Matiin  and  John  Richards,  to  hold  to  them,  the  i 

John  Martin  and  John  Richards,  and  the  survivor 

them,    and  the   heirs,   executors,   administrators, 

assigns  of  such  survivors,  upon  trust  for  sale   to 

debts  and  legacies."    , 

The  testator  died  on  the  9th  of  January  18S0.  At 
date  of  his  will  and  at  his  death  he  was  entitled  to  cerl 
premises  at  Shattenvell  in  Wincanton.  Of  these  tl 
were,  on  the  eastern  side  of  Shatteraoell  Ixiney  at  the  c 
of  the  will :  — 

1.  The  principal  messuage.     This,  and 

2.  Two  closes  of  land,  were  rented  by  Mrs.  Sly,  \ 
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had  taken  them  from  the  testator  at  Christmas  1828,  at        1833. 
30/.  per  annum,  and  who,  in  1829,  after  mowing  the 
grass,  let  tlie  after-grass  to  her  son  William  Sty,  until     TncFLiMAir 
Christmas^  for  3/,  Maatik. 

3.  The  Ark  Cottage,  occupied  by  Prior  and  another; 
the  former  paying  the  rent  to  the  testator,  and  the  latter 
being  Prior^s  under-tenant. 

4.  The  garden  rented  by  William  Linton^  who  be- 
came tenant  of  it  within  a  year  before  the  testator's 
death,  at  an  annual  rent  of  105. 

5.  The  messuage,  garden,  and  orchard  called  Whiter 
hall^  rented  by  Tulk  and  Daw,  who  were  the  sole  tenants 
of  tliem  at  the  time  of  the  conveyance  thereof,  herein- 
after mentioned ;  and 

6.  The  orchard  called  Motioris  Orchard^  described  in 
the  will  as  "  the  little  orchard*^  by  the  side  of  the  river, 
near  the  foregoing  premises,  which  was  occupied  by  the 
testator  himself. 

The  first  five  parcels  were  purchased  by  the  testator 
of  Mr.  and  Mrs.  Surrage  in  1828,  and  were  conveyed  by 
one  conveyance,  and  described  as  **  all  that  messuage  or 
dwelliog  house,  formerly  divided  into  two  tenements, 
lying  in  Wincanton  aforesaid,  at  a  place  called  Shatter-' 
wellj  near  Grove  Hillj  with  a  bucking-house,  garden, 
and  stable  thereto  belonging :"  one  acre  and  three  roods 
of  ground  called  Willis  Hillj  a  cottage  called  Ark  Co^- 
tage^  and  a  close  called  Crooch  Grove  Closey  all  which 
premises  were  particularly  described  in  the  conveyance, 
and  were  stated  to  have  been  formerly  in  the  possession 
of  certain  persons  therein  named,  but  to  be  then  un- 
tenanted: and  also  all  that  messuage,  &c.  commonly 
known  by  the  name  of  Whitehall^  with  the  outhouses,  &c., 
garden,  and  orchard  thereto  adjoining  and  belonging, 

situate 
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18S3.        situate  at  the  town's  end,  towards  Brutofij  in  the 
""""^       of  Wincanton  aforesaid,  containing,  by  estimation, 
TxMruMAN    acre,  formerly  in  the  possession  oty  &c.,  and  now  of  J 

agaifui 

Maetik.       TuU  and  others  as  tenants;  all  which  messuages, 
are  situate  in  the  parish  of  Wincanton  aforesaid/* 
remaining  portion  called  Motiorf^  Orchard^  was  ( 
chased  by  the  testator  in  1827,  of  Mrs.  Jane  Pita 
The  whole  six  parcels,  for  some  years  before,  and  d< 
to  1826,  belonged  to  one  Pitman^  and  upon  his  dj 
intestate,  MotiorCs  Orchard^  being  leasehold,  passec 
his  mother,  Mrs.  Jane  Pitman^  and  the  other  five  ] 
eels,  being  freehold,  to  his  heir  at  law,  Mrs.  Salvage 
The  whole  of  the  premises  on  the  ivestem  side  of 
lane  were  purchased  in  1824  by  the  testator,  at 
time,  of  W.  Messiter^  and  for  some  years  before,  an< 
the  date  of  the  testator's  will,  and  of  hb  death,  ¥ 
occupied  as    follows:  —  First,    Shattenoell    Close 
rented  by  Charles  Warren^  under  a  lease  dated  1821] 
which  the  testator  demised  to  him  a  farm-house^  garc 
and  orchard,  and  several  closes  by  name,  and,  amoi 
others,  ShatteraoeU  Close^  at  the  rent  of  170/.  per  anni 
Secondly,  the  orchard^  called  Cold  Bath  Orchard, 
also  rented  by  Charles  Warren,  but  under  a  sepai 
\  rent.     Thirdly,  the  messuage  adjoining  was  rented 

WiUiam  Linton;  and  fourthly,  Lewises  Orchard  y 
occupied  by  the  testator  himself.  No  part  of  the  f 
mises  on  the  western  side  of  Shatterwell  Lane  had  e 
been  let  with  any  part  of  the  premises  on  the  east 
side,  except  the  small  garden  on  the  eastern  side  wh 
Linton,  the  tenant  of  the  messuage,  rented  for  ab 
three  quarters  of  a  year  as  aforesaid. 

The  usual  entrance  to  Shatterwell  Close,  going  fr 
MotUnCs  Orchard,  from  which  it  is  separated  only 

Shaiten 
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ShaiterweU  Lane,  is  not  by  that  lane,  but  by  another        1838. 
lane  called  Wrighfs  Lane,  and  by  going  roand  Lewies  7" 

Orchards  the  lands  abutting  on  the  west  side  of  Shatter-    Tkmplxman 
xtoell  Lane,  opposite  Molion^s  Orchard,  being  too  steep      Maetiv. 
to  allow  of  any  passage  across  the  lane  into  ShatterxeU 
Close. 

In  any  case,  there  would  be  a  small  deficiency  of  assets 
for  the  payment  of  debts  and  legacies  under  the  wilL  If 
ShaiterweU  Close,  and  the  other  premises,  claimed  by  the 
lessor  of  the  plaintifT,  did  pass  by  the  devise  to  him,  the 
estimated  deficiency  would  be  yery  considerable. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  above  fiicts  were  admissible  in  evidence  on  the 
part  of  the  defendants ;  secondly,  whether,  under  the 
devise  in  question,  Shattencell  dose  passed  to  the  lessor 
of  the  plaintiff.     The  case  was  argued  this  term. 

Follett  for  the  plaintiff.  Evidence  to  shew  of  what 
description  the  premises  were,  and  that  they  were  actu- 
ally occupied  by  tenants,  so  as  to  bring  them  within  the 
description  of  the  words  of  devise,  was  admissible;  but 
evidence  of  a  description  of  the  premises  in  former  con- 
veyances was  not  admissible  to  shew  that  the  testator 
could  not  intend  the  land  on  the  west  side  of  ShaiterweU 
Lane  to  pass  by  the  devise  of  his  *^  lands  in  Shatterwell, 
rented  by  Mrs.  Sly  and  others.'*  To  satisfy  the  devise, 
two  things  are  necessary:  first,  that  the  property  should 
be  situate  at  Shatierwell  in  Wincanton  ;  secondly,  that  it 
should  be  rented  by  Mrs.  Sy  or  other  persons.  Now 
all  the  closes  here  sought  to  be  recovered  were  rented 
by  some  person.  There  is,  therefore,  no  ambiguity  on 
the  face  of  the  will.  In  2  Stark.  2d  edit  561.  it  is  said, 
<<  where  a  subject  matter  exists  which  satisfies  the  terms 

of 
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18S3.        of  the  will,  and  to  which  they  are  perfectly  applical 

'    "77       there  is  no  latent  ambiguity^  and  no  evidence  can 

TiMPLXKAx    admitted  for  the  purpose  of  applying  the  terms   U 

ogatnsi 

Marx^'*  different  object;"  and  on  this  principle,  the  Court 
Common  Pleas,  in  Doe  v.  Oxenden{a\  decided  1 
parol  evidence  was  not  admissible  to  shew  that  a  testa 
by  a  devise  of  his  estate  at  Ashtouj  intended  to  devise 
his  maternal  estate,  consisting  of  two  manors  in 
parish  of  Ashton^  and  one  in  the  adjoining  parish. 
Miller  v.  Trovers  (6),  the  testator  devised  his  freel 
and  real  estates  in  the  county  of  Limerick  and  cit 
Limerick.  He  had  no  real  estate  in  the  county, 
only  a  small  one  in  the  city,  but  had  large  real  est 
in  the  county  of  Clare.  A  draft  of  the  will  was  off 
in  evidence,  to  shew  that  he  intended  to  pass  his  est 
in  Clare^  and  Lord  Chancellor  Brougham^  assistec 
Lord  LyndAurst  and  Tindal  C.  J.,  decided  that  the 
dence  was  inadmissible.  The  latter,  in  delivering 
opinion,  divides  th^  cases  in  which  parol  evidenc 
admissible  into  two  classes ;  the  first,  where  the  desc 
tion  of  the  thing  devised  or  of  the  devisee  is  clear  u 
the  &ce  of  the  will,  but  upon  the  death  of  the  testati 
is  found  that  there  are  more  than  one  estate  or  sul 
matter  of  devise,  or  more  than  one  person  whose  desc 
tion  follows  out  and  fills  the  words  used  in  the  will ; 
second,  when  the  description  contained  in  the  will  oi 
thing  intended  to  be  devised,  or  of  the  person  wt 
intended  to  take,  is  true  in  part,  but  not  true  in  e 
particular.  The  present  case  comes  within  neithe 
those  classes.  Assuming  that  all  the  evidence  be 
missible,  it  does  not  shew  that  the  testator  did  not  ini 

(a)  3  Tcuni,  147.     See  4  Dow,  P.  C,  65.         {b)  8  Bing.  S44. 
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to  devise  all  his  lands  at  Shaiiervoell  to  Templeman.     If       1833. 
the  argument  on  the  other  side  were  to  prevail,  the  will 

Doc  dciD* 

would  operate,  not  as  a  devise  of  all  the  testator's  lands     Tsmplkkait 
at  Shaiterwell  in  Wincantorij  but  of  all  his  property  at       Mamiv. 
Skatterwell  in   Wincanton^   situate  on  one  side  of  the 
ane. 

Erie  contra.  S/iatterwell  Close  did  not  pass  to  the 
lessor  of  the  plaintiff  by  the  devise  of  lands  at  Shatter" 
well  in  JVincantoTif  rented  by  Mrs.  Sly  and  others.  The 
testator,  by  those  words,  does  not  make  a  general  devise 
of  all  his  lands  within  certain  local  limits,  but  refers  to 
particular  lands  within  those  limits,  which  can  be  ascer- 
tained by  the  description  in  the  will.  If  he  had  intended 
all  his  rented  lands  in  SAatterwell  to  pass,  it  would  have 
been  superfluous  to  specify  the  messuage,  the  Ark 
Cottage^  and  the   garden,  as   the  devise  of  all  lands 

would   have  been  suflScient   without  that  description; 

• 

and  besides,  if  he  had  intended  all  lands,  by  whom- 
soever rented,  it  would  have  been  superfluous  to  specify 
Mrs.  Sly  and  others.  These  extrinsic  facts  were  given 
by  the  testator  to  indicate  what  particular  lands  in 
Shatterwell  he  intended ;  and  if  the  construction  of  the 
plaintiff  is  adopted,  no  effect  will  be  given  to  these 
facts.  The  situation  of  the  clause  is  important.  It  is 
placed  between  two  devises  of  property  described  with 
great  minuteness.  In  the  first,  the  testator  devises  his 
messuage  or  dwelling  house  and  mill,  with  the  garden 
and  cottage  adjoining  the  same,  in  Wincanton  aforesaid, 
with  the  mill-pond,  rights,  and  privileges  thereto  be- 
longing. The  word  lands  does  not  occur  here,  nor  is 
the  subject  matter  of  the  devise  described  by  stating 
the  name  of  the  occupier.  Then  comes  the  devise  in 
Vol,  IV.  3  E  question 
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18S3.        question  "  of  my  messuage,  the  Ark  Cottage,  gardetif  i 
^     ,  lands  at  Shatterwell  in   Wincanton.  rented  by  Mrs.  i 

Doi  dcm.  ^ 

TsMPLKMAK     and  others."     Here,  the  testator  evidently  meant,  wl 

ogahut 

Maezik,  he  used  the  word  landSf  to  denote  one  particular  p 
perty  or  estate  at  Shatterwell,  of  which  Mrs.  Sfy  was 
principal  tenant,  and  of  which  other  persons  ren 
some  parts.  He  did  not  intend  to  devise  all  he  p 
sessed  within  any  specific  local  limits.  Then  folU 
a  third  devise  of  the  messuage,  garden,  and  orch 
at  Whitehall^  described  specifically  and  by  the  nam< 
an  occupier ;  and  the  three  devises  are  united  toget 
by  the  words  ^^  with  their  respective  appurtenano 
These  circumstances,  of  the  devise  in  question  b( 
placed  between  two  devises  of  specific  estates,  and  \h 
referred  to  by  the  testator  as  united  with  them  in 
class,  favour  the  construction  which  would  confine 
devise  also  to  a  specific  estate,  satisfying  the  whole 
scription,  rather  than  a  construction  which  would  ext 
it  to  all  lands  generally  within  the  local  limits,  altho 
dispersed  among  various  estates. 

Now,  it  is  a  general  rule,  that  where  the  subject  i 
devise  is  described  by  reference  to  some  extrinsic  f 
extrinsic  evidence  is  admissible  to  ascertain  the  f 
and  so  ascertain  the  subject  of  the  devise;  the  objec 
the  evidence,  in  that  case,  being  to  ascertain  whai 
included  in  the  description  which  the  testator  has  gi 
of  the  thing  devised.  Sandford  v.  Baikes  (a).  The  w 
landsy  in  the  devise  in  question,  must  be  construed  i 
reference  to  the  words  messuage^  Ark  Cottage^  &c.  an 
the  tenancy  of  Mrs.  Sly.  Many  cases  establish  tl 
where  there  is  any  doubt  as  to  the  extent  of  the  th 
devised  by  a  will,  or  demised,  or  sold,  it  is  matta 

(a)  1  Mer.  655. 

extiii 
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extrinsic  evidence  to  shew  what  is  included  under  the        1833. 
description  as  parcel  of  it.     Doe  v.  Burt{a\  Doe  v.      ^Z~\ 
CoVins  (i),  Goodtitle  v.  Paid  (c),  Marshall  v.  Hopkins  (d),     Timplimaw 
Doe  V.  Bower,  {e)     On  the  other  hand,  where  a  testator      Maetih. 
devises  all  his   property  within  certain  specific   local    ' 
limits,  that  is  considered  in  effect  as  a  description  of 
the  property  by  a  local  name,  and  then  parol  evidence 
is  not  admissible  to  shew  that  any  property  beyond  the 
specified   limits  was   intended  to  pass.     Tuttesham  v. 
Roberts  {g\  Doe  v.  Greening  (A),  Doe  v.  Lyford{i\  Doe 
v.  Oxenden.  {k)     But  here  the  devise  is  not  of  that  de- 
scription. 

There  is  another  class  of  cases,  where  the  description 
consists  of  different  parts,  and  ail  the  parts  are  material 
to  retider  it  certain.     Thus,  in  Bro.  Abr.  tit.  Grants^ 

• 

pi.  92.,  it  is  said,  ^^  if  a  man  grants  all  his  land  in  /)., 
which  he  has  of  the  gift  and  feoffment  of  J.  5.,  there 
nothing  shall  pass  but  that  which  he  has  of  the  gift  of 
J.  5.  But  if  he  grants  all  his  land  in  D.  called  N,^ 
which  was  J.  5.'s,  then  his  land  called  N.  shall  pass, 
though  it  never  was  J.  &'s,  by  reason  of  the  special  name 
called  JV.;"  and  the  same  rule  is  adopted  in  Plaaoden^ 
191.,  Doddington^s  case(0.  Doe  dem.  Beach  v.  T^e 
Earl  of  Jersey  (m),  and  Goodtitle  v.  Southern,  (n) 

The  testator  here  has  not  described  the  tenements  by 
any  proper  name,  nor  has  he  used  words  which  shew  an 
intention  to  pass  all  his  lands  within  the  local  limits  of 
Shatterwellj  but  he  devises  his  messuage  and  lands  at 
Shatterwell,  rented  by  Mrs.  Sly  and  others ;  viz.  specific 

(o)   1  r.  IL  701.  (b)  2  T,  R.  49a 

(c)  2 Burr.  1089.  {d)  l5Eatl,S09, 

(f)  ZB.^  Ad.  453.  ig)  Cro.  Jae.  21. 

(A)  3  M.  4*  S.  171.  (0  4M.^  S.  550. 

{k)  S  Tauni.  147.  (/)  2  Rep.  33  a. 

(m)  \B.i  J.  55a  SB.^a  BIO.       (n)  I  M.  i  S.  299. 

3  £  2  lands 
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183S.        lands  at  Shaitei-well^  Mrs.  Sly  being  the  tenant  of 
D"Tdem       principal  part  of  them,  and  other  persons  of  the 
'^'^^^^^^    mainder ;  he  does  not  say  all  my  lands  at  5.,  by  whc 
Maeyik.       soever  rented.     The  evidence  of  occupation  was  i 
doubtedly  admissible  and  most  material.      It  sbev 
that  the  messuage  and  two  closes,  being  the  princi 
part  of  the  premises  on  the  eastern  side  of  Shatien 
Lane^  were  rented  by  Mrs.  Sly^  and  that  the  Ark  Cott 
and  garden  were  rented  by  other   persons,    and   t 
they,  consequently,  satisfy  all  the  words  of  the  w 
!  I  The  testator  afterwards  gives  to  the  same  devisee  p 

I  mises  at  WhitehalL  which  is  situate  in  ShaiterwelL 

I    t 

I  cording    to    the    plaintiff's    argument,    that    gifl    ' 

,  unnecessary;  for  those  premises  had  been  already 

■  vised  by  him,  by  the  gift  of  those  lands  at  Shatter 

<  in  JVincanion,  rented  by  Mrs.  Sly  and  others.     J 

dence  of  the  mode  by  which  the  testator  acquired 

I  property  was  also  admissible ;  and  here  it  appears  tha 

I  acquired,  by  one  conveyance,  in   1828,  the   messuj 

Ark  Cottage^  garden,  and  lands,  at  Shatter^ell  (aj 
wards  rented  by  Mrs.  Sly  and  others),  and  the  messi 
at  Whitehall:  and  in  the  conveyance  to  him  they  i 
described  as  making  two  separate  portions  or  esta 
I  the  first  being  described  as  a  messuage  or  dwell 

''  house  at  SJiatterweU^  a  cottage  called  Ark  Cottage,  y 

a  garden  and  certain  fields  by  name,  in  the  deed  st 
to  be  untenanted,  though  at  the  date  of  the  will  \ 
were  tenanted  by  Mrs.  Sly  and  others;  the  sec 
portion  or  estate  being  described  in  the  deed  as 
messuage,  dwelling-house,  garden,  and  orchard 
Whitehall^  rented  by  Tulk  and  others;  which  descrif 
is  adopted  in  the  will.  It  was  natural,  if  the  test 
intended  to  devise  the  property  which  he  purchase 
1828,  that  he  should  describe  it  as  consisting  of 
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same  parcels  by  which  it  was   described  in  the  deed        1833. 
of  conveyance  to  him,  and  also,  that  he  should  in  his  ^^ 

will  give  a  further  description  of  the  first  parcel,  by  TrnFLmAir 
adding  the  name  of  the  principal  tenant ;  and  he  may  MAmnv. 
properly  have  added  the  word  others^  inasmuch  as  some 
small  portion  of  that  property  was  not  in  her  occupation* 
If  the  testator  had  intended  to  pass  Shatterwell  Close, 
which  forms  part  of  a  large  farm  running  into  another 
district,  and  rented  at  170/.  a  year,  he  would  surely 
have  described  it  by  adding  the  name  of  the  tenant  in 
whose  occupation  it  was.  It  is  not  to  be  supposed  that 
he  intended  to  separate  so  large  a  property  from  the 
rest  of  the  estate,  without  more  specific  words.  The 
fact,  also,  of  Motion^s  Orchard  being  described  in  the 
will  as  ^^  near  the  foregoing  premises,"  confirms  the 
construction  contended  for  by  the  defendant;  for  it  is 
contiguous  to  the  estate  at  Whitehall  and  the  estate 
rented  by  Ttdk  and  DaW;  whereas  it  is  divided  from 
Shatterwell  Close  by  a  road  and  a  steep  hill,  so  that  to 
go  from  MotiofCs  Orchard  to  Shatterwell  Close,  a  con- 
siderable circuit  is  necessary ;  whereas  the  passage  from 
it  to  ekher  of  the  other  estates  is  immediate.  It  njust 
also  be  remembered  that  if  Shatterwell  Close  does  not 
pass  by  the  will,  the  residue  of  the  property  is  insufficient 
to  satisfy  the  debts  and  legacies  charged  upon  it.  A 
similar  argument  was  adopted  by  the  Court  in  Doe  v. 

Lord  Lucan  {a). 

* 

Fdlett  in  reply-  It  is  not  disputed  that  evidence 
is  admissible  to  apply  the  description  in  the  will  to  the 
subject  matter  of  the  devise ;  but  when  that  is  done, 
extrinsic  evidence  is  not  admissible  to  shew  that  pro- 

(a)  Eatt,  448. 
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1833.        perty  answering  that  description  did  not  pass.     Her 
~        the  terms  of  the  devise  shew  that  the  testatpr  intende 

Dos  dem. 

TniPLtMAir  his  whole  property  in  ShaiterweU  to  pass.  It  is  sai 
Maetik.  that  the  word  lands  applies  to  some  specific  land 
rented  by  Mrs.  Siy  and  others.  Mrs.  Sly  rented  th 
messuage  and  two  closes  of  land  only,  not  the  Ark  Ca 
iage  and  garden.  But  the  devise  is  of  the  messuage,  th 
Ark  Cottage,  garden,  and  lands  at  Shatlerwelly  rented  b 
Mrs.  Sly  and  others.  According  to  the  argument  c 
the  other  side,  the  clause  must  be  read,  ^^  the  messuag 
the  Ark  Cottage,  and  garden,  rented  by  Mrs.  Sli/  an 
others,  and  the  land  rented  therewith;"  but,  coi 
struing  the  devise  in  that  manner  would  be  altering  tl 
will.  Then  it  is  argued,  that  inasmuch  as  Whitehall 
situate  at  Shatterwell,  the  devise  of  the  messuage  < 
Whitehall  was  unnecessary,  because  it  passed  by  tl 
former  clause.  But  though  Whitehall  may  be  local 
situate  within  ShatterweU,  in  common  parlance  il  m] 
not  be  so  considered.  IDenman  C.  J.  Whitehall  ai 
ShatterweU  might  both  be  hamlets.]  Then  as  to  ti 
devise  of  MotUm^s  Orchard,  "  near  the  foregoing  pi 
mises,''  it  is,  in  fact,  near  all  the  property  in  questic 
As  to  the  alleged  deficiency  of  assets  for  payment 
debts  and  legacies,  that  cannot  afiect  the  construction 
this  devise.  Other  lands,  besides  ShatterweU  Close,  i 
devised  by  the  residuary  clause. 

Denman  C.  J.  The  lessor  of  the  plaintiff  claims 
devisee  of  lands,  under  the  following  clause  in  the  \ 
of  Charles  Thorn: — "  I  give  to  John  Templeman  my  m 
suage,  the  Ark  Cottage,  garden  and  lands,  at  Shattert 
in  Wincanton  aforesaid,  rented  by  Mrs.  Sly  and  othei 
The  plaintiff  makes  out  a  prima  facie  claim  to  the  p 

Ucu 
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ticular  lands  in  question  when  he  shews  that  they  are        1833. 
lands  at  ShatterweU  in  JVincantan*  which,  at  the  date  of    "  ^     ~ 
the  will,  belonged  to  the  testator,  not  being,  however,     TxMrtEMAH 
in  his  occupation,  but  in  that  oF  a  tenant.     It  is  said       MAmnir. 
there  are  clauses  in  the  will  which  shew  the  testator 
could  not  have  intended  all  hb  lands  at  Shattemdl^ 
except  those  in  his  own  occupation,  to  pass ;  but  I  do 
not  see  any  which  are  inconsistent  with  the  devise  of  all 
the  lands  at  Shatterwell.     Then  evidence  is  offered  to 
shew  from  extrinsic  circumstances  that  there  is  an  am- 
biguity in  the  devise,  and  almost  any  evidence  would  be 
admissible  for  that  purpose.     But  the  question  still  is, 
whether  the  evidence  adduced  with  this  view  be  clear 
enough  for  us  to  say,  tliat  the  testator  intended  some  of 
the  land  at  ShcUterwcll^  in  the  occupation  of  tenants,  not 
to  pass.    There  are  indeed  circumstances  which  make  it 
appear  probable,  but  they  all  admit  of  an  answer ;  and 
there  is  nothing,  in  my  opinion,  to  raise  such  an  am- 
biguity as  would  make  the  evidence  admissible  for  the 
purpose  of  narrowing  the  construction  of  the  d^ise.    I 
think,  therefore,  that  all  the  lands  in  question,  being 
lands  at  ShattenDeU  in  Wincanton,  rented  by  some  per- 
son, passed  to  the  lessor  of  the  plaintiff. 

LiTTLEDALE  J.  I  think  It  not  improbable  that  if  the 
testator  had  been  asked  whether  he  intended  the  closes 
on  the  western  side  of  the  lane  to  pass  by  the  will,  he 
M'ould  have  answered  in  the  negative.  But  the  question 
here,  is  not  what  his  actual  intention  was,  but  what  is 
the  intention  expressed  in  his  will,  or  in  other  words, 
the  meaning  and  effect  of  the  terms  used  ?  It  seems  to 
me  that  the  lessor  of  the  plaintiff  is  entitled  to  recover. 
The  first  question  raised,  is,  whether  the  facts  stated  in 
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1833.        the  special  case  are  admissible  in  evidence  on  the  [ 
"~"       of  the  defendant;  I  think  that  any  evidence  was  ado 

Doi  denu  '' 

'f  TncrucMAx     sible,  to  shew   what  was   the   state  of   the  testat 

ageAut 

HAETiir.  property  at  the  date  of  his  will,  and  from  whom  it 
purchased;  but  I  think  that  that  evidence  when 
initted,  is  not  sufficient  to  create  any  ambiguity  as 
the  meaning  of  the  will.  The  testator,  after  devisii 
messuage,  &c,  proceeds,  *^  and  also  my  messuage, 
jirk  Cottage^  garden,  and  lands  at  Shatteraodlj  rented 
Mrs.  Sly  and  others ;  and  my  messuage,  dwelling-ho 
shop,  garden,  and  orchard,  at  Whitehall  in  Wincan 
rented  by  John  Talk  and  others."  The  question  ti 
on  the  first  of  those  clauses ;  if  the  words  there 
been,  *^ all  my  lauds  at  Shatterwcll"  it  is  quite  clear 
lands  in  question,  being  situated  in  ShatterweUj  w< 
have  passed.  The  absence  of  the  word  all  makes 
difference;  the  clause  should  be  read  as  if  he  had 
vised  all  hid  lands  at  Shatterwell  in  Wincanton  rente 
Mrs.  Sly  and  others.  It  has  been  argued  from  the 
location  of  the  words  that  the  testator  intended  to  d( 
lands  in  Shaltermell^  of  which  Mrs.  Sly  was  the  tei 
of  the  principal  part,  and  other  persons  tenants,  of 
smaller ;  but  I  think  there  is  no  legal  ground  for  mal 
such  a  distinction.  In  the  clause  in  question,  the  i 
suage  is  the  first  subject  matter  of  devise,  and  then 
Ark  Cottage^  and  garden  are  mentioned  before  <<  Ian 
The  word  messuage  is  separated  from  the  word  \bl 
by  the  intervening  words  Ark  Cottage  and  Garden^ 
then  Mrs.  Sly  is  named  before  others,  because  the  i 
suage  which  she  rented  had  been  first  named ;  the  ^ 
lands  being  separated  from  the  word  messuage,  ca] 
be  confined  in  construction  to  lands  in  the  occups 
of  Mrs.  Sly. 
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Then  it  is  contended  by  the  defendant,  that  if  the        1883. 
testator  intended  all  his  lands  in  ShatlerweU  to  pass      _.     . 

Sob  mid* 

by  the  first  devise,  there  was  no  occasion   for  a  spe-     Tbhplbmav 
cific  devise  of  his  messuage,  &c.  at  Whitehall.      But       MAmmr. 
that  argument   &ils   for   two  reasons:    firsl,    htcsMS^ //,f,,^C, -^SS 
Whitehall  is  not  mentioned  there  as  the  name  of  the 
property  devised,  but  as  the  name  of  some  hamlet  or 
district,  which  he  called  Whitehall  in  Wincanton,  as  he 
speaks  of  Shattenvell  in  Wincanton :  secondly,  he  does 
not  merely  use  the  same  words  as  in  the  devise  of  pro- 
perty at  Shatterwelly  but  the  words  messuage,  dwelling'^ 
house,  shop,  garden,  and  orchard:  lands  are  not  men- 
tioned.   Then  it  is  observed  that  the  testator,  by  another 
clause,  devises  his  little  orchard,  by  the  side  of  the  river 
at  Wincanton,  *^  near  the  foregoing  premises."     But  that 
orchard  is  as  near  to  the  property  on  one  side  of  the 
lane  as  the  other. 

It  is  also  said,  that  unless  Shatterwell  Close  passes  to 
the  defendant,  there  is  not  sufficient  to  satisfy  the  resi- 
duai-y  devise;  but  the  testator  had  other  lands  and  pro- 
perty to  which  that  clause  applies.  It  is,  however, 
unnecessary  to  rely  on  tliis,  the  expressions  of  the  will 
being  otherwise  su6Sciently  clear. 

Parke  J.     I  am  of  opinion  that  the   lessor  of  the 

plaintiff  is  entitled  to  recover.     The  first  question  is, 

whether  the  parol  evidence  was  admissible.  I  think  it  was. 

It  may  be  laid  down  as  a  general  rule,  that  all  facts 

relating  to  the  subject  matter  and  object  of  the  devise, 

such  as  that  it  was  or  was  not  in  the  possession  of  the 

testator,  the  mode  of  acquiring  it,  the  local  situation,  and 

the  distribution  of  the  property  are  admissible  to  aid  in 

ascertaining  what  is  meant  by  the  words  used  in  the 

will. 

Then, 
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1838.  Then,  as  to  the  constraction  of  those  words,  we  ai 

^  to  consider,  not  what  the  testator  intended  to  inse 

Dos  ami. 

TcMruMAN  in  the  will,  bat  what  the  words  actually  inserted  i 
Jf  A«nir.  it  do  pass.  If  I  were  at  liberty  to  conjecture,  I  shod 
probably  come  to  the  conclusion  that  the  testator  di 
not  intend  to  pass  property  on  the  western  side  i 
the  lane ;  but,  taking  the  clause  by  itself,  there  can  t 
no  doubt,  that  under  a  devise  of  the  testator's  lands  i 
Skatterwellf  all  lands  answering  that  description,  bot 
on  the  eastern  and  western  side  of  the  lane,  wool 
pass.  The  testator  goes  on  to  describe  the  lands  h 
intended  to  pass  as  lands  rented  by  Mrs.  Sly  and  othen 
The  lands  in  question  were  rented  by  others ;  therefor 
in  ordinary  construction  they  would  pass  by  the  word 
of  the  clause.  Then  what  is  there  to  oblige  us  to  put 
different  construction  on  the  word  ^^  lands"  in  this  case 
It  is  said,  that  from  the  context  we  ought  to  do  so 
and  that  the  testator  could  not  mean  all  his  lands  ij 
ShatterweU  to  pass,  because  he  afterwards  makes  ; 
specific  devise  to  the  same  devisee  of  his  lands  at  White 
holly  which  is  in  Shatterujell;  but  it  is  probable  that  thi 
testator  may  have  used  the  word  Whitehall  as  the  de 
signation  of  a  district.  At  all  events,  the  wording  o 
that  clause  b  not  sufficient  to  alter  the  meaning  of  th< 
word  ^^  lands"  in  the  former  one.  Nor  is  there  an^ 
thing  in  the  extrinsic  circumstances  here  to  lead  u 
to  put  a  different  construction  on  the  word;  to  war 
rant  such  a  construction,  it  must  appear  that,  with 
out  it,  there  would  be  some  absurdity  or  incongruity 
or  the  words  would  be  insensible ;  but  there  is  nothing 
of  that  kind  here  to  oblige  the  Court  to  understand  bj 
the  words  lands  at  ShatterxeU  something  different  fron 
tlieir  natural  meaning. 

Postea  to  the  plaintiff 
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18SS. 


John  Richardson  against  John  Watson.        {J^'^^S^ 

o  3/ay  3d* 

A  CTION  for  use  and  occupation  by  the  defendant  of  Twutor  bf /;^,  t-tr-j^r 
two  closes  of  land,  situate  in  the  parish  of  Kirton  ]^^J/  isa?/'^'  *     ^^ 
in  the  county  of  Lincoln :  plea,  general  issue.     At  the  ^^  cio^""*^ 
trial  before  Baijleu  B.  at  the  Lincolnshire  Spring  assizes  ^*"**"»  hercdit- 

-^   '^  r       o  aments,  and 

1832,  the  jury  found   a  verdict  for   the   plaintiff  for  realwiatesat 

•^  ^    ^  ^  /r.,  in  the  oc- 

12/.  lis.  Id.  subject  to  the  opinion  of  this  Court  on  the  cupationof 

^  ,,       .  /.  '*^..  to  the 

tollowing  case :  —  use  of  p.  r^ 

The  plaintiff  was   entitled   as   heir  at  law   of  one  assigns  for 

William  Richardson  (who  had  theretofore  demised  the  his  mewutge  or 

said  closes  by  parol  from  year  to  year  to  the  said  John  ^^*"^j 

JValson\  to  recover  12/.  Il5.  7d.  for  the  half  year's  rtnt  herediiaonents, 

"^  and  real  esutes 

of  the  same  two  closes,  provided  they  did  not  pass  by  "tuaie  at  A'tr- 

\  fon^  which  were 

the  will  of  the  said  William  Richardson^  to   his  great  then  in  the 

1  1         -r  T      -n  •  T       7  occupation  of 

nephew,  one  other  John  Richardson.  j,  a,,  ana  aUo 

The  will  of  the  said  William  Richardson^  dated  the  Kirton  afore^ 

1 7th  of  April  1 827,  is  in  the  following  terms.  '^t^^l/''' 

After  giving  and  devising  certain  estates  at  Imingham^  {J*^^^'„  ^' '/?? 

great  nephew 
J.  JR.,  bit  heirs  and  assigns  for  ever.     At  the  time  of  miking  this  and  the  next  mentioned 
will,  and  of  the  testator's  death,  J.  W,  occupied  two  closes  in  Kirton,  as  tenant  to  the  testator. 

In  1825  the  testator  had  made  another  will,  whereby  he  devised  <'  the  close  in  K,  occupied ' 
by  /.  W,,**  to  certain  persons,  in  trust  for  his  said  great  nephew  /.  /?.,  when  he  should  attairi 
the  age  of  tiventy-three  years.  The  attorney  who  made  that  will,  stated  he  received  in- 
structions in  writing  from  the  te«tat)r,  to  give  to  /.  R.  all  the  land  in  Kirton,  occupied  at 
that  time  by  J,  IF,,  but  received  also  verbal  instructions,  whereby  the  testator  described 
the  land  in  the  occupation  of  /.  IV.  at  a  dote  .•  that  the  testator  not  being  certain  what  land 
J.  ff^.  occupied,  inquiry  was  made  of  a  person  supposed  to  know,  who  stated  to  tl)e  witne«S4 
in  the  presence  of  the  testator,  that  it  was  all  in  one  close ;  and  that  the  witness  in  conse- 
quence of  that  information,  so  described  it  in  the  will  of  1825 : 

Held,  that  from  the  use  of  the  word  dotes  in  other  paru  of  the  will  of  1 827,  the  word 
close  in  the  devise  to  /.  R.  must  be  construed  in  its  ordinary  sense  as  denotfog  an  in- 
closure,  and  as  the  parol  evidence  shewed  that  the  testator  had  lice  closes  in  Kirton  in 
the  occupation  of  J.  fT.,  it  was  uncertain  which  was  intended,  and  in  the  absence  of  the 
evidence  as  to  the  former  will,  the  devise  would  have  been  void  for  unoertaintj. 

Secondly,  assuming  that  this  evidence  was  admissible,  (which  was  very  doubtful,)  that 
did  not  remove  the  ambiguity;  but  lefi  it  uncertain  what  the  testator  intended  to  nssn 
under  the  name  of  *'  the  close  in  K,  in  the  occupation  of  J,  fF.,'*  and  consequently  that  the 
devise  was  at  all  events  void  for  uncertainty*  ^    , 

/JtfC.jcj/. 
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18SS.        East  Halion,  KiUingholmej  and  Halbroughy  to  his  wi 
"""""        (now  his  widow)  Catherine^  for  life,  and  subject  theret 

RlCHAEDSOlf 

tigfUHit  his  estate  at  Imingham  to  his  great  nephew  WUlic 
Richardson  in  tail,  and  his  estates  at  East  Halio 
Killinghcdme,  and  Halbrough  to  him  in  fee,  the  testat 
gave  and  devised  ^^  All  that  his  messuage,  or  tenemei 
closes,  lands,  hereditaments,  and  real  estates,  situat 
lying,  and  being  at  Hibaldstow  in  the  said  county 
Lificdn^  which  were  then  in  the  occupation  of  M 
WatsoHy  untp  and  to  the  use  of  his  great  nephew  Perciv 
Richardson^  his  heirs,  and  assigns,  for  ever,"  and  1 
then  devised  as  follows :  —  ^M  give  and  devise  all  th 
my  messuage,  or  tenement,  closesy  lands,  hereditament 
and  real  estates  situate  at  Kirton  in  the  said  county 
Lincoln^  which  are  now  in  the  occupation  of  Josq 
Atkinson  J  and  also  'the  close  in  Kirton  aforesaid j  now  ; 
the  occupation  of  the  said  John  Watson^  unto  and  to  tl 
use  of  my  said  great  nephew  John  Richardson^  his  hei: 
aud  assigns  for  ever.  I  give  and  devise  all  that  ir 
messuage  or  tenement,  closes^  lands,  hereditaments,  an 
real  estates  situate  at  Kirton  aforesaid,  which  are  now 
the  occupation  of  Thomas  Curtis^  unto  and  to  the  use 
my  said  great  nephew  Thomas  Richardson^  his  heirs  ai 
assigns  for  ever.  I  give  and  devise  all  that  my  messuaj 
or  tenement,  closes^  lands,  hereditaments,  and  re 
estate  situate  at  Kirton  aforesaid,  which  are  now  in  tl 
occupation  of  Joseph  Wharton,  unto  and  to  the  use 
my  said  great  nephew  Richard  Richardson,  his  heirs  ai 
assigns  for  ever."     There  was  no  residuary  devise. 

For  two  or  three  years  previous  to,  and  in  the  ye 
1825,  and  thence  until  the  death  of  the  said  IVillia 
Richardson,  the  said  John  Watson  occupied  two  clos 
in  the  parish  of  Kirton,  ns  tenant  of  the  said  Willia 

Ric 


WATioir. 


IN  THE  Third  Year  of  WILLIAM  IV.  789 

Bichaydson^  being  the  same  two  closes  for  the  use  and  1833. 
occupation  of  which  the  present  action  was  brouirht.  — 
One  of  the  said  closes  contains  ten  acres  three  roods,  JUS"'^ 
and  has  always  been  called  Low  Firvoells :  the  other 
contains  eleven  acres,  one  rood,  and  has  always  been 
called  ZjOvo  Sweet  Hills.  These  were  separated  from 
each  other  by  several  intervening  properties. 

Evidence  was  received  on  the  part  of  the  defendant, 
of  a  will  made  in  the  year  1825,  in  which  the  devise 
corresponding  to  that  on  which  the  present  question 
arises,  is  as  follows :  ^^  And  I  give  all  those  messuages, 
cottages,  farms,  closes,  lands,  tenements,  and  heredita- 
ments whatsoever,  situate  and  being  in  Hibaldstaw  and 
Kirton  in  the  said  county  of  Lincoln^  as  well  freehold  as 
copyhold  according  to  the  customary  nature  and  quality 
of  the  same  estates,  unto  the  said  William  Teal  Welfilt^ 
Samuel  Welfitt^  and  Charles  Morris  and  their  heirs,  to 
hold  to  the  use  of  them  the  said  W.  T.  WelJUt^  Samuel 
Welfilti  and  Charles  Morris^  and  their  heirs  upon  the 
trusts  and  to  and  for  the  said  intents  and  purposes 
hereinafter,  declared  of  and  concerning  the  same,  that 
is  to  say:  As  to  a  farm  and  lands  in  Hibaldstcno  in 
the  occupation  of  John  JValsofiy**  to  certain  uses  therein 
mentioned :  ^^  And  as  to,  for,  and  concerning  all  that 
messuage  or  tenement,  with  the  closes,  lands,  and 
hereditaments  situate  and  being  in  Kirton  aforesaid, 
now  in  the  occupation  of  Joseph  Atkinson^  together 
with  the  close  in  Kirton  aforesaid,  occupied  by  the  said 
John  Watson,  upon  trust  for  my  said  great  nephew  Jofin 
Richardson,  when  he  shall  attain  the  age  of  twenty- 
three  years,  .and  for  the  heirs  of  his  body  lawfully 
issuing."     The  testator  then  proceeds  in  the  said  will  of 

1825 
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183S.        enquire  whether,  under  the  terms  "  the  close  in  thepos 
session  of  Watsonj"  parol  evidence  would  be  admissibl 

RlCHAEMOir  *^  II       l_  1         • 

tigaimM  to  shew  which  was  intended,  because  all  the  parol  evi 
dence,  if  admitted,  goes  to  shew  that  both  were  equall 
intended.  Nor  does  it  come  within  the  second  cku 
of  cases,  as  a  description  accurate  in  part  and  inaccnral 
in  part,  for  in  order  to  make  out  the  testator's  inter 
tion  to  devise  any  of  the  premises  in  the  occupatio 
of  Watson^  the  word  close  in  the  will  must  be  change 
from  the  singular  to  the  plural ;  an  entire  new  descrif 
tion  must  be  substituted ;  and  that  would  be  calling  i 
extrinsic  evidence  to  introduce  into  the  will  an  intentio 
to  devise  a  plurality  of  closes ;  the  intention  apparei 
on  the  will  being  to  devise  a  single  close.  Then,  alb 
rejecting  a  part  of  the  description,  there  is  not  sufficia 
to  ascertain  the  thing  devised.  The  general  expressio 
in  Lord  Bacoris  Maxims^  as  to  latent  ambiguity  (a), 
very  much  limited  by  his  examples.  He  says  there  ai 
two  kinds  of  ^*  ambiguitas  latens;"  first,  where  one  nan 
and  appellation  doth  denominate  divers  things,  and,  s< 
condly,  where  the  same  thing  is  called  by  divers  name 
In  the  instance  which  he  gives  of  the  first,  namely,  *^ 
I  grant  my  manor  of  5.,  and  I  have  North  S.  and  Soul 
S."  the  name  S.  would  include  both  North  S.  and  Soul 
S. :  '*  the  general  intent,"  he  says,  ^^  includes  both  th 
special,  and  therefore  stands  with  the  words."  But,  hen 
the  words  ^^  the  close"  will  not  apply  to  either  exclusive!] 
or  to  both.  In  AlthanCs  case  (6),  Lord  Cokej  speakin 
of  cases  of  averment  of  matter  of  fact,  dehors  a  6n< 
says,  that  such  averment  is  good,  which  well  stand 

(a)  See  4  Bacoiif  79,  80.  Ed.  1803.  (6)  8  Rep.  155  a.  1. 

wit 
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with  the  words  of  the  fine."  And  in  Druce  v.  jD^h-  18SS. 
nison  {a\  Lord  Eldon  says,  "  When  a  man  devises  to  ' 
his  son  John,  and  happens  to  have  two  sons  of  that  Jf^'^ 
name,  supposing  one  to  be  dead,  there  is  a  latent  am- 
biguity, letting  in  parol  evidence,  but  parol  evidence 
perfectly  consistent  with  the  description  in  the  instru- 
ment/' Here  the  result  of  the  parol  evidence  is  to 
shew  that  ^^  the  close"  means  two  closes  of  different 
names,  and  separated  from  each  other :  that  is  not  con- 
sistent with  the  words  of  the  will.  If  the  parol  evidence 
had  shewn  that  only  one  close  was  meant,  as  if  the  tes- 
tator was  seised  of  one  only,  then  the  result  would  have 
stood  with  the  will.  It  may  be  said  the  devisee  has 
an  election,  and  that  the  will  operated  as  a  devise  of 
whichever  close  the  devisee  should  please.  Thus,  when 
a  man  grants  ten  acres  of  wood  in  a  particular  parish, 
where  he  has  a  hundred  acres :  the  presumption  then  is, 
where  the  thing  is  noniinated  by  quantity,  that  the  in- 
tention of  the  grantor  was  indifferent  which  ten  acres  the 
grantee  should  take.  Or  when,  after  a  recital  in  a  deed 
that  he  has  North  S.  and  South  S.^  he  leases  unum  tnci^ 
nerium  de  S.  Bac.  Max.  80.  Here  no  such  intention  of 
the  testator  is  disclosed. 

But,  secondly,  the  parol  evidence  of  what  passed  in 
1825,  when  the  testator  made  a  former  will,  is  in- 
admissible: the  wills  in  1825  and  1827  are  not  fac- 
similes of  each  other;  they  are  not  drawn  by  the  same 
person :  even  in  the  very  clauses  relating  to  property  in 
the  possession  of  Watson  the  language  is  different.  Be- 
sides, declarations  of  the  testator  not  made  at  the  time 
of  the  making  of  the  will  are  inadmissible,  Thomas  v. 
Thomas  (J).     The  Court  will  be  very  cautious  in  ad- 

(a)  6  Ves.  juQ,  397.  (b)  6  7.  Ji.  671. 
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1883.        1 825  to  carve  out  by  name  the  other  estates  so  devised 
^  ■        the  trustees.     The  attorney  who  made  the  will  in  182 

n^flinA        but  who  did  not  make  the  will  in  18279  stated  that  ! 

received  instructions  in  writing  from  the  testator  for  tJ 

will  of  1825^^  which  he  produced,  and  which,  amoD{ 

other  instmctions,  contained  the  following: — ^  I  al 

wish  the  &rm  in  Joseph  Atkinson's  occupation  to  be  t: 

property  of  John  Bichardson^  my  great  nephew,  taku 

also  the  land  in  KirUm^  occupied  at  this  moment  1 

Mr.  Watson  (all)  only  to  be  entered  on  at  twenty-three 

The  witness  stated  in  explanation  of  his  having  me 

tioned  in  the  will  only  one  close  in  the  occupation 

Watson^  that  the  testator  gave  him  certain  verbal  ii 

structions  for  the  will,  and  in  those  verbal  instructioi 

(which  the  witness  took  down  in  writing,  and  afterwan 

destroyed  that  writing)  described  the  land  in  the  occi 

pation   of  Watson  as  a  *^  close,"  but  added,    that  I 

hardly  knew  what   Watson  occupied.     The   will  wi 

made  from  the  written  and  verbal  instructions.     Thi 

he,  the  witness,  irom  what  passed,  understood  it  to  b 

the  testator's  intention  to  give  all  the  land  in  the  occc 

pation  of  Watson^  to  his  great  nephew  Jokn  Sichardsoi 

That  in  consequence  of  the  testator  not  being  certai 

what  land  Watson  occupied,  one  Neale^  who  was  suppose 

to  know  the  testator's  land,  was  called  in,  and  asked  b 

the  witness  in  the  testator's  presence,  whether  the  Ian 

in  the  occupation  of  Watson  was  in  one  close  or  tw( 

and  that  Neale  said  it  was  all  in  one  closer  and  that  h< 

the  witness,   in    consequence  of  this   information   dc 

scribed  it  in  the  will  as  above  mentioned.     The  close 

in  question  had  formed  a  part  oi  Atkinson's  farm  twenty 

four  years  before,  and  until  they  came  into  the  pos 

sessio 
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session  of  Watson.     The  lenraed  Judge  thought  this  evi-  183S. 

dence  as  to  the  former  will  could  not  be  submitted  to  „ 

the  jury,  and  directed  theih  to  find  for  the  plaintiff.  J?"^*^ 


Watsoit. 


Amos  for  the  plaintiff.  The  evidence,  if  admissible, 
would  not  have  the  effect  contended  for  by  the  defend- 
ant  The  statute  of  wills,  32  H.S.  c  1.,  and  the  statute 
of  frauds  29  Car.  2.  c.  3.  reqnire  that  a  will  shall  be  in 
writing.  The  judgment  of  the  court  in  expounding  a  will 
must  be  simply  declaratory  of  what  is  in  such  written  in- 
strument ;  and  evidence  merely  explanatory  of  what  the 
testator  has  written,  is  admissible^  but  not  to  shew  what 
be  intended  to  have  written ;  in  other  words  the  ques- 
tion in  expounding  a  will  is  not  what  the  testator  meant 
as  distinguished  from  what  his  words  express,  but  simply 
what  is  the  meaning  of  his  words? (a)  The  defendant 
must  rely  on  the  maxim  ambiguitas  verborum  latens 
verificatione  suppletur,  and  it  will  be  said  that  this  is  a 
latent  ambiguity,  and  as  it  arises  from  parol  evidence,  it 
may  be  removed  by  parol  evidence.  The  meaning  and 
extent  of  this  maxim  is  defined  with  great  care  by  Tin" 
dal  C.  J.  in  the  late  case  of  Miller  v.  Trovers  {b).  Th» 
is  not  within  the  first  class  of  cases  mentioned  by  him, 
where  the  description  of  the  thing  devised  is  clear  on 
the  face  of  the  will,  but  on  the  death  of  the  testator,  it 
is  found  that  there  is  more  than  one  estate,  or  person, 
whose  description  follows  out  and  fills  the  words  used 
in  the  will,  for  here  the  description,  taken  alone,  is 
inapplicable  to  two  closes.     It  is  now  unnecessary  to 

(a)  See  Mr.  fFigram*s  Observationi  on  the  ca^e  of  Goblei  ▼.  Beechey* 
{b)  8  Bingh.  244. 
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1833*        enquire  whether,  under  the  terms  ^*  the  dose  in  ihepo^ 
_  session  of  Watson."  parol  evidence  would  be  admissibi 

•gaimM  to  shew  which  was  intended,  because  all  the  parol  evi 
dence,  if  admitted,  goes  to  shew  that  both  were  equal! 
intended.  Nor  does  it  come  within  the  second  chu 
of  cases,  as  a  description  accurate  in  part  and  inaccurat 
in  part,  for  in  order  to  make  out  the  testator^s  intei 
tion  to  devise  any  of  the  premises  in  the  occupatio 
of  Watson^  the  word  close  in  the  will  roust  be  change 
from  the  singular  to  the  plural ;  an  entire  new  descrif 
tion  must  be  substituted ;  and  that  would  be  calling  i 
extrinsic  evidence  to  introduce  into  the  will  an  intentio 
to  devise  a  plurality  of  closes ;  the  intention  apparei 
on  the  will  being  to  devise  a  single  close.  Then,  afb 
rejecting  a  part  of  the  description,  there  is  not  suflBciei 
to  ascertain  the  thing  devised.  The  general  expressio 
in  Lord  Bacoris  Maxims^  as  to  latent  ambiguity  (a), 
very  much  limited  by  his  examples.  He  says  there  ai 
two  kinds  of  '*  ambiguitas  latens;"  first,  where  one  nan 
and  appellation  doth  denominate  divers  things,  and,  S4 
condly,  where  the  same  thing  is  called  by  divers  name 
In  the  instance  which  he  gives  of  the  first,  namely,  *' 
I  grant  my  manor  of  S.,  and  I  have  'Sorth  S.  and  Soui 
5.,"  the  name  S.  would  include  both  North  SL  and  Soui 
S. :  *^  the  general  intent,"  he  says,  ^^  includes  both  tl 
special,  and  therefore  stands  with  the  words."  But,  her 
the  words  "  the  close"  will  not  apply  to  either  exclusivel; 
or  to  both.  In  AlthanCs  case  (i).  Lord  Coke^  speakin 
of  cases  of  averment  of  matter  of  fact,  dehors  a  6n< 
says,  that  such  averment  is  good,  which  well  stanc 

(a)  See  4  Bacon,  79,  80.  £<L  1803.  (6)  8  Rep,  155  a.  1. 
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with  the  words  of  the  fine."     And  in  Druce  v.  Derin        1833. 
nison  ia\  Lord  Eldon  says,  "  When  a  man  devises  to       ' 

RicvAii]>8oir 
his  son  John,  and  happens  to  have  two  sons  of  that       JS^"^'^ 

name,  supposing  one  to  be  dead,  there  is  a  latent  am- 
biguity, letting  in  parol  evidence,  but  parol  evidence 
perfectly  consistent  with  the  description  in  the  instru'- 
ment/'  Here  the  result  of  the  parol  evidence  is  to 
shew  that  *^  the  close**  means  two  closes  of  different 
names,  and  separated  from  each  other :  that  is  not  con- 
sistent with  the  words  of  the  will.  If  the  parol  evidence 
had  shewn  that  only  one  close  was  meant,  as  if  the  tes- 
tator was  seised  of  one  only,  then  the  result  would  have 
stood  with  the  will.  It  may  be  said  the  devisee  has 
an  election,  and  that  the  will  operated  as  a  devise  of 
whichever  close  the  devisee  should  please.  Thus,  when 
a  man  grants  ten  acres  of  wood  in  a  particular  parish, 
where  he  has  a  hundred  acres :  the  presumption  then  is, 
where  the  thing  is  noniinated  by  quantity,  that  the  in- 
tention of  the  grantor  was  indifferent  which  ten  acres  the 
grantee  should  take.  Or  when,  after  a  recital  in  a  deed 
that  he  has  North  S.  and  South  5.,  he  leases  unum  ma^ 
nerium  de  S.  Bac.  Max.  80.  Here  no  such  intention  of 
the  testator  is  disclosed. 

But,  secondly,  the  parol  evidence  of  what  passed  in 
1825,  when  the  testator  made  a  former  will,  is  in- 
admissible: the  wills  in  1825  and  1827  are  not  fac- 
similes of  each  other ;  they  are  not  drawn  by  the  same 
person :  even  in  the  very  clauses  relating  to  property  in 
the  possession  of  Watson  the  language  is  different.  Be- 
sides, declarations  of  the  testator  not  made  at  the  time 
of  the  making  of  the  will  are  inadmissible,  Thomas  v. 
Thomas  (6).     The  Court  will  be  very  cautious  in  ad- 

(a)  6  Ves.  jun,  397.  (6)  6  T.  B.  071. 
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1833.        mitting  evidence  which  is  not  used  to  apply  the  words 
^  — — "       the  will,  but  which,  setting  aside  the  words^  is  used 

Richardson  '  »  ©  -»  ^ 

agamtt       prove  an  intention  which  does  not  stand  well  with 
words  in  the  wilL     The  true  question  is,  whether  al 
;  'i  all  the  parol  evidence,  the  words  of  the  will  do  expi 

the  intention  ascribed  to  the  testator  ? 


I 
I 


I  ■ 

I 
t 


■I 

i 

I 

I 


I  . 
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N.  S*  Clarke^  contrik.  The  Court  will,  if  possil 
give  efiect  to  the  intention  of  the  testator  apparent 
the  face  of  the  will.  First,  even  without  reference 
any  extrinsic  evidence,  except  that  which  shews  t 
there  were  in  fact  two  closes  occupied  by  fVatson 
Kirtofif  the  case  ought  not  to  be  considered  as  if 
devise  had  been  of  one  of  two  closes,  and  it  could  not 
ascertained  by  the  will  which  of  the  two  it  was.  1 
testator  meant  to  give  all  that  which  Watson  occupi 
The  principal  farm  was  occupied  by  Atkinson^  i 
these  two  closes  were  parcel  of  that  farm.  The  w< 
<<  close"  was  used  by  the  testator  in  the  same  sense 
land,  and  it  was  devised  as  a  parcel  of  AtkinsorCs  h\ 
The  word  close  does  not  necessarily  mean  a  field 
closed  by  four  hedges,  but,  in  legal  significadon,  hs 
much  larger  meaning,  and  extends  to  parcel  of 
common,  or  forest  By  a  devise  of  all  the  testati 
messuage  then  in  the  occupation  of  £.,  a  coal-ee 
within  the  boundary  of  a  messuage  in  EJs  occupati 
and  always  used  with  it,  was  held  to  pass,  Press  v.  F 
leer  (a).  In  Itane  v.  Earl  Stanhope  (i),  leasehold  p 
perty  was  held  to  pass  under  the  words,  <^  manors,  n: 
suages,  houses,  farms^  lands,  and  real  estate."  H 
there  is  no  circumstance  to  shew  that  the  testator 
not  mean  to  pass  all  the  land  in  Kirton  occupied 

(a)  S  Bingh.  456.  (6)  6  T.  M.  M5. 

Wat 
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Watson.  This  falls  within  the  second  class  of  cases  18SS. 
mentioned  by  Tindal  C.  J.  in  Miller  v.  Trovers  (a) ;  be-  """""^ 
cause  the  description  is  true  in  part,  the  land  being  agauut 
occupied  by  Watson  s  but  it  is  not  true  in  every  par- 
ticular :  it  does  not  consist  of  one,  but  oitax)  closes. 

It  is  objected  that  evidence  of  declarations  not  made 
at  the  time  of  the  will  was  inadmissible,  but  this  evi- 
dence was  offered « to  shew  what  the  testator  considered 
to  be  the  land  occupied  by  Watson.  There  are  many 
cases  where  land,  though  not  under  the  precise  deno- 
mination given  by  the  testator,  has  been  held  to  pass ; 
thus  in  Goodtitle  v.  Southern  (6),  by  a  devise  of  *'all  that 
my  &rm  called  JYogues  FartHf  now  in  the  occupation  of 
A*  C,"  lands  parcel  of  Trogues  Farm  not  in  the  occu- 
pation of  A.  C,  were  held  to  pass.  [Parke  J.  There 
the  land  passed  under  the  first  part  of  the  description, 
and  that  decision  proceeded  on  the  principle,  falsa  de- 
monstratio  non  nocet.]  Here  the  word  close  has  no 
technical  meaning.  In  Doe  v.  Boberts  (c),  the  testator 
devised  all  his  messuage  or  dwelling-house,  with  the 
appurtenances,  in  High  Street^  and  all  and  every  his 
buildings  and  hereditaments  in  the  same  street,  to  C.  D. 
Am  had  only  one  house  in  the  High  Street;  but  behind 
that  house  he  had  two  cottages,  fronting  a  back  lane. 
There  was  no  thoroughfare  through  the  lane,  the  only 
entrance  being  from  the  High  Street :  and  it  was  held 
that  the  two  cottages  passed  under  the  will.  [Parke  J. 
Unless  the  cottages  in  the  lane  were  included  in  that 
devise,  the  words  of  the  will  would  have  been  inoperative ; 
and  there  an  enlarged  sense  was  given  to  the  woi*d  **inJ* 
Denman  C.  J.  The  word  was  held  to  include  premises 
not  actually  situate  in  the  street,  but  to  which  the  only 

(c)  SSmih.3U.  (6)  I  M.  4c&299.  (c)  5B.tA.407. 
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18Sd.  access  was  from  the  street]     It  may  be  a  question, 

^  """^  all  events,  whether  the  devisee  is  not  entitled  to  one 

RiCHAaDtoir 

against  the  tWO  closes. 
Waxsom. 


AmoSj  in  reply.  In  Goodtitle  v.  Southern  {a)  t 
description  in  the  will  was  true  in  part,  and  the  t\ 
might  have  been  struck  out  Here,  if  you  strike  c 
any  part  of  the  description,  nothing  remains.  Lane 
The  Earl  of  Stanhope  {b)  turned  on  the  meaning  of  t 
'  '  I  word  "  farm."   In  Press  v.  Parker  {c)  the  coal-cellar  mig 

be  considered  parcel  of  the  *^  messuage."  A  distincti< 
must  be  drawn  between  evidence  offered  to  shew  wt 
the  testator  intended,  and  evidence  to  shew,  from  t 
circumstances  of  the  property,  what  he  understood  ^ 
j  the  terms  he  employed. 

Denman  C.  J.  j  think  there  was,  in  this  will, 
latent  ambiguity,  which  might  be  explained  by  pai 
evidence ;  but  the  evidence  which  has  been  given  leav 
it  in  doubt  what  the  testator  meant  to  pass  by  t 
words  "  the  close  in  the  occupation  of  Watson.**  If 
had  been  shewn  that  there  was  only  one  close  in  1 
occupation,  the  supplementary  evidence  would  ha 
made  it  clear  that  that  close  was  intended;  but  he 
it  appears  there  were  two  closes  in  his  occupatic 
and  therefore  the  evidence  leaves  it  doubtful  which  ¥ 
meant  to  pass.  As,  therefore,  it  is  not  ascertains 
either  by  the  words  of  the  will,  or  by  the  evidence  giv 
to  explain  them,  what  the  testator  intended,  the  dev 
is  void  for  uncertainty,  and  the  heir  at  law  is  entitled 
recover.  This  is  not  a  case  of  election ;  for  an  elect! 
can  take  place  only  where  the  intention  of  the  devisor 

(a)  1  Jf.  j- <S.  299.  (b)  6T.  R.545.  (c)  2Bmgk.45e 
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grantor  is  dear,,  that,  out  of  a  mass,  a  certain  portion        18dS« 
should  be  selected.     Assuming  that  the  evidence  of  the       -~— ^ 

RlCHAKMOir 

former  will,  and  what  took  place  preparatory  to  it,  was  .5««»>^ 
admissible,  (which  is  very  doubtful),  it  appears  that  the 
testator,  on  that  occasion,  gave  instructions  in  writing  to 
his  attorney,  desiring  that  all  the  land  in  Kirton  occupied 
by  Watson  should  go  to  his  great  nephew;  that  the  tes- 
tator afterwards  gave  him  verbal  instructions,  and  de- 
scribed the  land  in  the  occupation  of  Watson  as  a  close; 
and  that,  not  being  certain  what  land  Watson  occupied, 
he  made  enquiry  of  one  Neale^  who,  in  the  testator's 
presence,  stated  that  the  land  in  the  occupation  of 
Watson  was  in  one  close;  and  that,  in  consequence  of 
that  information,  the  attorney  so  described  it  in  the  will. 
If  Neale  had  said  it  was  in  two  closes,  it  is  possible  the 
testator  might  not  have  left  both  closes.  We  cannot, 
from  that  evidence,  say  that  the  testator  meant  to  give 
either  the  one  or  the  other  close. 

LmLEDALE  J.  I  am  of  opinion  that  the  parol 
evidence  does  not  shew  which  of  the  two  closes  the 
testator  intended  to  devise ;  and,  consequently,  it  does 
not  explain  the  ambiguity  of  the  will.  The  evidence 
as  to  the  former  will,  only  shews  that  the  testator 
intended  to  devise  some  close  in  the  occupation  'of 
Watson.  In  Goodtitle  y.  Southern  {a) ^  the  devise  was 
of  "  all  that  my  farm,  called  Trogues  Farm^  now  in 
the  occupation  of  ^."  There  the  first  part  of  the 
description  was  certain ;  and  it  was  held  that  the  sub- 
sequent defective  description  of  the  occupation  would 
not  vitiate  the  previous  correct  one.  The  word  dose^ 
in  this  will,  is  not  synonymous  with  the  word  landy  for 

(a)  \M.^S,  299. 
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18SS.        the  word  closes  occurs  frequently  in  it*     IndependeoC 
^  ""■""       of  that,  the  word  close  is  not  so  comprehensive  a  term  \ 

•jsotntf  land.  This  is  not  a  case  of  election,  because  it  do 
not  appear,  from  the  context  of  the  will,  that  the  testat< 
intended  that  the  devisee  should  have  an  election*  1 
the  case  put  in  Co.  Utt.  145.  a.  where  a  gift  is  made 
one  of  the  donor's  horses  in  his  stable,  it  is  manife 
that  the  donor  intends  that  the  donee  should  select*  £ 
in  the  case  put  in  Bacoris  Maxims,  of  the  grant  of  tc 
acres  of  wood,  in  a  place  where  the  grantor  baa  1(M 
Here^  then,  the  devisee  having  no  election,  and  it  bein 
impossible  to  discover  by  the  words  of  the  will,  or  by  tli 
parol  evidence,  what  was  intended  to  be  given,  the  devij 
is  void  for  uncertainty.  In  Lord  Cheyne^s  case  (a), 
was  resolved,  <Hhat  if  a  man  has  two  sons,  both  baptize 
by  the  name  of  Jbhtij  and,  conceiving  that  the  elder  (wh 
had  been  long  absent)  is  dead,  devises  his  land  by  hi 
will  in  writing  to  his  son  John  generally ;  and,  in  tmtl 
the  elder  is  living ;  in  this  case  the  younger  son  ma] 
in  pleading,  or  in  evidence,  allege  the  devise  to  him 
and  if  it  be  denied,  he  may  produce  witnesses  to  prov 
his  father's  intent,  that  he  thought  the  other  to  be  dead< 
And  it  is  afterwards  said,  *^  if  no  direct  proof  can  1 
made  of  his  intent,  the  devise  is  void  for  the  uncertain^. 
So  in  Doe  dem,  Hayter  v.  Joinville  (b),  where,  by  tb 
dubious  use  of  the  word  family  (viz.,  brother  and  sii 
ter's  family)  in  a  will,  the  testator  having  had  two  sister 
one  of  whom  was  dead  leaving  children,  it  could  n< 
certainly  be  collected  to  what  person  he  meant  to  appl 
it,  the  heir  at  law  was  held  entitled  to  take.  And  i 
Mohun  v.  Mohun  (c),  where  the  whole  will  consisted  < 

(o)  5  Rep*  68.  6.  (6)  3  EnU,  172.  (c)  1  SwmuU  201. 

the 
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these  words,  <<  I  leave  and  bequeath  to  all  my  grand-        1833. 
children,  and  share  and  share  alike,"  and  by  a  codicil     „  "^""^ 
the  testator  appointed  certain  persons  to  be  trustees  for        agnimt 
all  his  grand-children  and  nieces,  Sir  Thomas  Plumer 
held,  that  the  devise  was  void,   *'  there  being  uncer- 
tainty both  in  the  subject  and  objects  of  the  bequest" 
In  the  present  case,  therefore,  I  think  that  the  devise  is 
void,  and  the  heir  at  law  is  entitled. 

Parke  J.  I  am  of  the  same  opinion ;  and  I  have 
formed  that  opinion  with  some  regret,  because  I  am 
satisfied  that  the  testator  intended  to  do  something  which 
he  has  not  done.  But  I  should  be  much  more  sorry  to 
break  in  upon  the  established  rule  of  law,  that  the  heir 
at  law  is  entitled  to  the  estate  of  his  ancestor,  unless  there 
be  a  good  devise  by  the  latter.  Parol  evidence  was  un- 
doubtedly  admissible  to  shew  that  Watson  occupied  two 
closes  in  Kirton^  at  a  distance  from  each  other.  And, 
generally  speaking,  evidence  might  be  given  to  shew  that 
the  testator  used  the  word  close  in  the  sense  which  it 
bore  in  the  county  where  the  property  was  situate,  as 
denoting  a  farm ;  but  here  such  evidence  was  not  admis- 
sible, because  it  is  manifest  that,  in  this  will,  the  testator 
used  the  word  dose  in  its  ordinary  sense,  as  denoting  an 
inclosure ;  for  the  word  doses  occurs  in  other  parts  of 
the  will.  If  the  parol  evidence  had  been  confined  to 
the  fact  of  there  being  two  closes  in  Kirton  in  JVaison's 
occupation,  and  to  their  situation,  it  would  not  have  re- 
moved the  uncertainty  which  of  the  two  closes  the  tes- 
tator meant  to  pass ;  but  still  the  case  would  have  fallen 
within  the  first  class  of  those  mentioned  by  Tindal  C.  J. 
in  Miller  v.  Trovers  (a),  as  "  where  the  testator  devises 

(a)  8  Bingk,  248. 
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18S3.  bis  manor  of  Dale,  and  at  bis  deatb  it  is  found  that 
bas  two  manors  of  tbat  name,  South  Dale  and  Mn 
Dale :  or  where  a  man  devises  to  bis  son  John,  and 
has  two  sons  of  tbat  name:"  in  each  of  which  cu 
parol  evidence  is  admissible,  to  shew  which  maaor  « 
intended  to  pass,  and  which  son  was  intended  to  tal 
Such  evidence  is  admissible  to  shew  (as  Mr.  Amoi  pi 
perly  pointed  out),  not  what  the  testator  iatended,  b 
what  he  understood  to  be  signified  by  the  words 
used  in  the  wiH.  Then  as  to  the  evidence  of  wli 
passed  at  tbe  time  of  preparing  the  first  will,  that  dc 
not  shew  which  of  the  two  closes  the  testator  meant 
devise.  It  appears  he  was  mistaken  in  supposing  tl 
he  had  only  one  close  in  Kirtm  in  H'alson'a  possessio 
but  that  does  not  remove  the  doubt  as  to  which  close 
intended  to  devise,  and  it  b^n^  then,  impossible  to  s 
which  of  the  two  closes  he  intended  to  giv^  the  dev: 
is  void  for  uncertainty.  Tbe  devisee  clearly  had  no  eli 
lion  here.  That  exists  only  where,  on  tbe  natural  cc 
struction  of  the  instrument,  there  is  a  clear  intent  in  I 
testator  or  grantor  that  there  shall  be  an  election  in  i 
devisee  or  grantee,  as  in  tbe  instances  put  in  Baca 
Maxims,  ihe  reason  of  which  is  there  given.  Here 
cannot  be  collected,  on  the  face  of  the  will,  that  the  t 
tator  intended  tbat  the  devisee  sbould  have  a  right 
elect;  for  be  devises  the  close  (not  one  of  two  closes) 
the  occupation  of  Walson.  The  judgment  must,  the 
fore,  be  for  tbe  defendant. 

Judgment  for  the  defends 
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183S. 


Shaw    and    Others,    Assignees    of    Richard  Friday, 
Batley,  against  Liiouhs  Batley. 

AT  the  sittings  in  Middlesex  after  Michaelmas  term  -^ *»nkrupt  j^/Jyf^  ,jf, 
made  a  pur-   .^  * 

1830,  this  cause,  with  all  matters  in  difference,  was  chawof  timb«7jj  '  ^^/ 
referred  to  a  barrister.     The  arbitrator  made  his  award,  ments,  one 
dated  \siof  June  1832;  by  which,  after  deciding  upon  after  the  act  of 
the  cause  (as  to  which  no  question  arose  before  the  Court),  ^^  ^^Oie 
he  found  the  following  facts  :  —  That  Richard  Bailey  ^  ^  **^:   ^ 

o  '^   ruptcj,  received 

committed  an  act  of  bankruptcy,  and  became  bankrupt  P*>^  ^^  ^« 

^    '^  ^     timber  without 

on  the  29th  oi  March  1828  ;  and  that  a  valid  commis-  paying  for  it, 

/.  1       1  •  1  .         ,  .  ,  ,     but  was  not  en- 

sion  oi  bankruptcy  was  issued  agamst  him  on  the  29th  titled  to  receire 
of  Jidy  in  the  same  year,  under  which  the  plaintiffs  were  without  giving 
duly  appointed  assignees.  That  on  the  26th  of  March  ^"j^^  ^""^^ 
1828,  the  Earl  of  Stradbroke  agreed  with  Richard  to  sell  *he  actof  bonk- 

'  ^  ruptcy  the  de- 

him  certain  marked  oak-trees  on  credit,  expirinc:  on  the  ^^^^^  became 

*^         ^  secunty,  and 

1st  of  February  1829 ;  but  Richard  was  to  give  security  purchased  from 

'  the  bankrupt 

if  required.     That  on  the  25th  of  April  1828,  Earl  the  benefit  of 
Stradbroke  agreed  to  sell  to  Richard  a  further  quantity  which  purchase 
of  marked  trees  on  credit,  but  on  the  terms  that  no  the  instrument 
part  of  the  timber  (except  the  bark  and  top-wood)  should  defwldant  be- 
be  removed  until  actually  paid  for  or  secured  to  the  SII"V*^u"*^' 
satisfaction  of  the  Earl.     That  Richard  took  posses-  afterwards 

agreed  with 

sion  of,  and  sold,  the  bark  and  top,  of  the  value  of  2000/.;  the  defendant, 

that  he,  the 

and  paid  the  Earl,  on  account  of,  the  said  purchase,  bankrupt, 

would  pay  the 
money  due  to  the  vendor  for  the  timber  purchased  by  the  first  agreement  and  in  part 
received,  and  should  be  entitled  to  retain  the  timber  so  purchased.  Hie  bankrupt  then 
delivered  money  and  bills  to  the  defendant,  to  be  paid  to  the  vendor  for  the  timber  first  pur- 
chased. The  defendant  paid  the  cash  to  his  own  bankers,  and  indorsed  the  bills  to  them ; 
and  afterwards  paid  the  amount  of  the  cash  and  of  the  bills  to  the  vendor,  by  a  single  draft 
on  those  bankers.     After  this  the  commission  issued. 

Held,  that  the  defendant  was  not  liable  to  repay  the  cash  to  the  assignees,  nor  to  in- 
demnify the  bankrupt's  estate  against  the  bills ;  for  the  defendant  was  the  mere  agent  of 
the  vendor,  and  neither  the  ca2i  nor  the  'proceeds  of  the  bills  could  have  been  recovered 
back  from  him,  the  transaction  on  his  part  being  a  bona  fide  one,  protected  by  6  G»  4. 
c,  16.  1.  82.  /,  . 

600/.    /0(^^'^^f- 
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188S.  600/.  only ;  that  the  Earl  thereupon  requu^  sea 
for  the  residue  of  the  purchase-money,  and   refuse 

ogajnrf  permit  any  part  of  the  timber  to  be  removed  before  i 
security  had  been  given;  and  that  the  defeat 
{Itichard*s  father)  agreed  to  become  such  surety. 

That  on  the  5th  of  Jf^n^  1828,  an  agreement  in  wri 
was  executed  between  Bichard  and  the  defendant 
which,  after  reciting  the  before-mentioned  transacti 
and  also  that  the  whole  of  the  timber-trees  had  I 
felled  and  remained  there  (except  the  bark  and 
wood),  and  that  Richard  had  applied  to  the  defendai 
become  surety  for  him  to  the  Earl,  and,  to  inden 
him  for  so  doing,  had  agreed  to  assign  and  make  ot< 
him  all  the  timber-trees,  and  the  contracts  for  the 
chase  thereof;  to  which  the  defendant  had  consen 
Michard  agreed  to  sdl  the  timber  to  the  defendant, 
also  the  said  contracts;  and  the  defendant  agreei 
buy  the  timber  at  1L  per  load  (the  price  to  be  pai 
the  Earl  by  Richard^  after  deducting  the  value  of 
bark  and  top-wood),  to  be  paid  or  allowed  by  the  de£ 
ant  to  Richard,'  and  the  defendant  agreed  to  ac 
bills,  to  be  drawn  upon  him  by  Richard^  for  the  ami 
of  the  sum  which  should  remain  due  to  the  said  \ 
after  payment  of  the  sums  of  650/.  and  750/.,  payabi 
the  Earl  or  his  order,  and  to  give  such  other  guara 
as  the  said  Earl  should  require. 

That  on  the  same  5th  of  June  1828,  the  defend 
on  the  requisition  of  the  Earl,  executed  and  delivere 
him  an  instrument,  by  which  he  undertook  to  guarai 
to  the  Earl  the  payment  of  all  sum  and  sums  of  mc 
then  due  and  payable  to  him  from  Richard  for 
timber-trees  lately  sold  to  him  by  the  Earl,  namely, 
sums  of  650/.  and  750/.  upon  the  said  timber  b< 

measii 
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measured  up,  the  sum  of  lOOOt  on  the  1st  day  of  Decetn^  1SS5. 
ber  then  next,  one  moiety  of  the  balance  which  should 
then  remain  due  on  the  1st  of  Fdjruary  then  next,  and 
the  residue  of  the  said  purchase*money  on  the  6th  of 
January  1830,  he  '*  the  said  ThomM  Bailey  having  pur* 
chased  the  said  timber,  and  all  benefit  of  the  contracts 
entered  into  by  the  said  Bichard  Bailey  with  his  Lord« 
ship  for  the  purchase  thereof/' 

That  on  the  16th  of  Jitne  1828,  it  was  further 
agreed  between  the  defendant  and  Bichard  Bailey^  that 
Bichard  should  be  allowed  to  have  and  take  all  the 
timber>trees  and  other  trees,  first  purchased  by  the  said 
Bichardj  and  afterwards  purchased  by  the  defendant  of 
the  Earl,  or  of  the  said  Bichard^  and  felled  from  the 
estates  of  the  Earl,  at  such  price  or  prices,  and  on  such 
terms,  as  the  same  had  been  so  purchased  of  the  Earl  by 
Bichard  and  the  defendant,  or  one  of  them.  That  the 
defendant  should  retain  in  his  hands  certain  eflects  of 
Bichard  as  a  security  to  him,  and  as  a  set-off  for  any  sum 
he  might  pay  or  lose  in  consequence  of  the  engagements 
above  mentioned.  That  the  prc^rty  in  the  said  timber 
should  still  remain  and  continue  in  the  defendant,  until 
the  whole  of  the  purchase-money  for  the  same  should  be 
paid  to  the  Earl ;  and  that  the  said  defendant  should 
have  the  right  of  stopping  the  removal  of  the  said  timber, 
or  any  part  thereof  from  the  estate  of  the  Earl,  or  other 
places,  and  keep  the  same  until  such  purchase-money 

should  be  paid,  and  should  be  at  liberty  himself  to  sell 

« 

any  part  of  such  timber,  in  order  to  raise  money  for  pay- 
ment of  the  same.  That  the  defendant  should  receive 
all  sums  payable  by  certain  persons  who  had  purchased 
a  part  of  the  timber  from  Bichard;  that  the  defendant's 
receipt  should  be  a  good  discharge  for  the  same;  and 

that 
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1833.  that  such  money  should  be  by  him  paid  or  retainer 
account  or  in  discharge  of  the  purchase-money  to 

ogninMi  said  Earl;  and  that  the  sum  of  1400/.,  which  the  ] 
was  to  receive  on  the  2dd  of  June  then  instant,  sh< 
be  paid  by  the  said  Bichard  Batley. 

The  arbitrator  further  found,  that  it  was  so  ag 
that  Richard  should  pay  the  sum  of  1400/.  (being 
amount  of  the  said  sums  of  650U  and  750/.)  on  the 
oijuney  because  he  had  already  received  and  sold 
bark  and  tops  of  the  said  trees  to  the  value  of  2000/. 
upwards,  and  had  only  paid  the  Earl  600^;  that 
said  Richard^  between  the  said  16th  of  June  1828, 
the  21st  of  July  in  the  same  year,  delivered  to  the 
fendant  400/.  in  cash,  as  being  his  own  proper  mo 
and  two  bills  of  exchange  for  500/.  each,  as  bis 
perty,  drawn  by  the  said  Richard  on  one  Smithj 
not  then  due,  for  the  purpose  of  the  defendant 
ing  the  said  sum  of  1400/.  to  the  said  Earl;  and 
defendant  paid  the  said  400/.  to  his  own  bankers,  ant 
dorsed  the  said  bills  of  exchange  to  the  same  bankei 
his  own  property.     That  the   defendant,   on   the 
of  July  1828,  paid  the  said  sum  of  1400/.  to  the 
Earl,  by  a  draft  on  his  said  bankers,  which  was  i 
paid ;  and  the  said  two  bills  not  having  been  paid, 
same  had  been  proved  against  the  estate  of  the  bi 
rupt;  and  that  the  defendant,  besides  the  said  sui 
1400/.,  had  also  paid  other  sums  to  the  said  Ear 
account  of  the  said  timber,  which,  with  the  600/.  | 
by  Richard  Batley^  and  the  said  1400/.,  amountec 
10,986/.  Ss.  Sd.f  the  full  price  of  the  said  timber, 
bark  and  tops. 

That  the  plaintiffs,  as  such  assignees,  had,  upon 
matter  so  proved  before  the  arbitrator,  claimed  the 

4C 
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400/.;   and   required   also   that  the  bankrupt's   estate        18S8. 

should  be  indemnified  against  the  said  proof  of  the  two 

bills  of  exchange,  and  all  dividends  in  respect  thereof.  againH 

The  arbitrator  then  awarded,  that  the  claims  of  the 
assignees  were  not  sustainable,  but  that  if  this  Court 
were  of  a  different  opinion,  the  defendant  should  pay 
the  400/.  to  the  assignees,  and  should  pay  to  the  plain- 
tifis  the  amount  of  any  dividends  which  they  had  been, 
or  should  be,  obliged  to  pay  in  respect  of  the  proof  of 
the  bills  of  exchange,  and  that  he  should  indemnify  them 
in  respect  of  those  bills,  and  relinquish  and  assign'  to 
them  all  benefit  to  be  derived  in  respect  of  them  from 
the  drawer. 

In  Trinity  term  1832,  the  plaintiffs  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  he  should 
not  make  the  payments  and  give  the  indemnity,  accord- 
ing to  the  terms  of  the  award ;  and  why  the  plaintiffi 
should  not  be  at  liberty  to  enter  up  judgment  for  the 
sums  payable.  In  the  following  term  the  Court  ordered 
the  case  to  be  set  down  in  the  special  paper  for  argu- 
ment on  the  question  raised  by  the  award. 

Sir  James  Scarlett  for  the  plaintiffs.  The  defendant 
has,  since  the  bankruptcy  of  Richard  Batley,  received 
from  him  400/.  in  cash,  and  two  bills  of  500/.  This 
makes  the  defendant  liable  prima  facie,  and  the  plaintiffs 
must  recover,  unless  the  case  fall  within  a  class  of  decisions 
to  which  the  arbitrator  has  probably  referred  it.  These 
decisions,  whether  correctly  or  not,  establish  that  the  as- 
signees of  a  bankrupt  cannot  recover  money  from  the  agent 
of  a  third  party,  where  such  agent  has  merely  delivered 
it  in  that  character  to  a  bankrupt.  Coles  v.  Wright  (a) ; 

(a)  4  Taunt.  198. 

and 


£06  CASES  IN  EASTER  TERM 

1833.       and  that  money  pud  by  a  mere  agent  of  the  bank 
"^  to  a  third  par^  cannot  be  recoyered  from  such  agen 

^gm^  the  assignees,  Tope  ▼•  Hockin  (a).  But  the  defisn< 
is  not  a  mere  agent.  He  guarantees  the  debt  of  Bic 
BaUetf^  and  be  expressly  declares  that  he  has  hii 
become  •  the  pmrchaaer  of  the  timber*  He  then 
becomes  Lord  Stradbrok^s  debtor ;  and  according; 
his  agreement  with  Lord  Stradbrdke^  he  recites  the  B{ 
ment  of  5th  Jime  1828,  made  between  himself 
Bichardf  by  which  the  defendant  had  become  the 
chaser  of  the  timber  and  of  all  benefit  of  the  cont 
made  between  Lord  Stradbroke  and  Bichardm  Bic 
had,  indeed,  received  timber  to  the  value  of  1 400£.  be 
the  sums  which  he  had  paid;  so  that  the  defen 
could  not  have  the  benefit  of  the  contract  until  Bic 
should  pay  the  1400/*  He  therefore  contracts 
Bichard  that  the  latter  shall  pay  that  sum;  bui 
between  Lord  Stradbrote  and  the  defendant^  the 
fendant  is  bound  to  pay  Lord  Stradbroke  the  140€ 
all  events*  As  between  Bichard  and  the  defenc 
Bichard  was  bound  to  furnish  the  defendant  with 
money,  and  he  did  so  furnish  him ;  but  the  defen< 
did  not  receive  it  as  agent  tQ  Lord  Stradbroke. 
defendant  places  the  cash  with  his  own  banker, 
treats  the  bills  of  exchange  as  his  own  property,  ] 
Stradbroke  never  indorsing  them  at  all;  and  he  a 
wards  pays  Lord  Stradbroke  by  his  own  draft.  In 
cases  referred  to,  the  party  making  the  payment  hai 
personal  liability  or  right;  but  here  Lord  Siradl 
was  entitled  to  sue  the  defendant,  and  the  defendai 
sue  Bichard.    Each  of  the  three  parties  stood  on 

(n)  7B.4^C.  101. 
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own  contract  It  follows  that  Richard  paid  the  defend*  1888. 
ant  for  his  own  use,  not  as  Lord  Stradbroke's  agent 
Had  this  money  been  paid  to  the  defendant  even  b^ 
fore  the  act  of  bankruptcji  in  contemplation  of  bank- 
ruptcy, a  jury  would  have  found  thai  the  payment 
was  an  act  of  bankruptcy  and  a  preference  of  the  de- 
fendant They  never  would  have  considered  Lord 
Stradbroke  Uable.  Here  the  case  goes  fiirther,  for  thera 
is  an  antecedent  bankruptcy.  There  might  perhaps 
have  been  some  pretext  for  the  defence,  if  the  ddendant 
bad  paid  over  to  Lord  Stradbroke  the  identical  money 
received  from  Richard,  Bu^  instead  of  doing  so,  he 
has  taken  a  further  credit  between  himself,  and  Lord 
Stradbrokef  which  shews  that  he  was  in  fact  paying  his 
own  debt  Now,  if  a  party  guarantee  the  debt  of  an- 
other, and  that  other  become  bankrupt,  and  afterwards 
pay  money  to  the  warrantor  to  indemnify  him,  leaving 
the  warrantor  to  pay  the  money  over  to  the  original 
creditor,  the  warrantor  is  clearly  liable  to  refund  to  the 
assignees.  In  the  present  case  the  assignees  might  have 
brought  trover  for  the  bills ;  and  it  would  have  been  no 
defence  to  say  that  the  bills  had  been  discounted,  and  the 
proceeds  paid  over.  Coles  v.  Wright  {a)  is  distinguish- 
able. There  the  defendant  had  delivered  to  the  bank- 
rupt money  raised  by  the  sale  at  auction  of  goods 
belonging  to  the  bankrupt,  which  sale  took  place  after 
the  committal  of  the  bankrupt  to  prison.  The  defend- 
ant had  merely  carried  the  money  from  the  auctioneer 
to  the  bankrupt.  Sir  James  Mansfield^  in  his  judgment, 
says,  that  the  action  might  have  been  maintained  against 
the  auctioneer,  but  that  it  would  be  hard  to  apply  the 

(a)  4  TawtU.  198. 

doctrine 
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againtt 

Baxlxt. 


doctrine  of  relation  to  a  mere  agent  for  deliyering 
money.  Where,  then,  a  party  is  excused  on  the  gro 
of  his  being  a  mere  holder,  the  liability  arising  f 
an  improper  payment  or  receipt  falls  upon  the  pei 
from  ^vhom  the  money  comes,  or  to  whom  it  ultimn 
goes.  But  here,  if  the  assignees  sued  Lord  Stradbr 
he  would  defend  himself  by  shewing  that  he  received 
money,  not  from  Richard^  but  from  the  defendant; 
relation  of  the  parties  to  each  other  is  therefore  dific 
in  all  respects  from  that  in  Coles  v.  Wright. 


F.  Pollock  for  the  defendant.  The  assignees  ca: 
recover,  unless  they  have  an  equitable  as  well  as  a  1 
tide.  The  Court  will  look  at  the  substance  of 
transaction  rather  than  the  form.  The  defendant  ha 
terfered  to  protect  the  credit  of  Bichard  Batiey^  his 
and  the  agreement  substantially  amounts  to  this  :  — 
Richard  having  made  the  purchase,  the  defendant  t 
the  property  and  gives  a  guarantee ;  the  property  i 
be  the  defendant's,  but  Richard  is  to  indemnify  him,  i 
inasmuch  as  Richard  had  received  2000/.  and  paid  i 
600/.,  and  the  remaining  1400/.  was  to  be  paid  c 
given  day  to  Lord  Stradbroke,  the  defendant  stipul 
that  Richard  shall  pay  that  1400/.  Therefore 
money  paid  by  Richard  is  not  paid  to  the  defendant, 
to  the  original  creditor,  Lord  Stradbroke.  And 
construction  of  the  contract  agrees  with  the  findini 
the  arbitrator,  who  states  expressly  that  the  1400/. 
delivered  by  Richard  to  the  defendant,  for  the  purj 
of  the  defendant  paying  it  to  Lord  Stradbroke. 
particular  form  is  required  to  protect  such  a  transacti 
it  cannot  be  said  that  the  defendant  should  have 
quired  Richard  to  make  the  payment  in  person ;  s 

prec 
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preciseness  is  rather  a  badge  of  fraud.     Little  stress  can        1838. 
be  laid  on  the  circumstance  that  the  defendant  did  not         „ 

Shaw 

pay  over  to  Lord  Stradbroke  the  identical  sum  delivered        agnmtt 

Batlxt. 

to  him  by  Richard.  Payments  are  seldom  so  made, 
and  in  the  present  case  the  bills  required  discounting 
before  the  payment  could  be  made  at  all ;  and  no  reason 
can  be  assigned  against  the  defendant's  giving  his  own 
indorsement  to  the  bankers  for  the  purpose  of  procuring 
the  discount.  The  doctrine  in  Coks  v.  Wright  [a)^ 
which  was  laid  down  with  the  view  of  relaxing  a  hard  i 

rule  of  law,  is  not  to  be  narrowed  by  laying  an  undue 
stress  on  such  points.  The  present  case  would  have 
been  different  if  the  arbitrator  had  found  that  the 
object  of  the  payment  was  to  secure  the  defendant  him- 
self. {^Denman  C.  J.  It  certainly  is  a  circumstance  in 
your  favour  that  the  arbitrator  uses  the  term  '^  deli- 
vered," not  "  paid."]  And  no  doubt  Lord  Stradbroke 
might  have  sued  the  defendant  for  money  had  and  re- 
ceived to  his  use. 

Cur.  adv.  vult. 

Denman  C.  J.  during  the  term,  delivered  the  judg- 
ment of  the  Court. 

The  400/.  in  cash,  and  the  two  bills  of  500/.  each  on 
Smith,  are  found  by  the  arbitrator  to  have  been  delivered 
to  Thomas  Bailey  for  the  purpose  of  his  paying  1400/. 
to  hovd  Stradbroke.  As  this  1400/.  was  due  to  his  lord- 
ship in  cash,  it  cannot  be  understood  to  be  the  finding 
of  the  arbitrator  that  the  specific  bills  of  exchange  should 
be  delivered  to  Lord  Stradbroke,  for  those  bills  were  not 
then  due ;  it  must  be  intended  that  Thomas  Batlei/'was 

(a)  4  Tauni.  198. 

Vol.  IV.  S  G  in 
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in  some  way  to  convert  them  into  cash,  and  to  pa] 
gum  of  1400/.  with  that  cash  and  the  400/.  paid  to  1 
If  this  be  so,  Thomas  Bailey  must  be  taken  to 
acted  as  the  agent  of  the  bankrupt  in  convertin| 
bills  into  present  cash,  and  paying  the  proceeds 
gether  with  the  400/.,  to  Lord  Stradbroke^  Upon 
supposition,  the  payment  is  protected  under  the  eij 
second  section  of  the  6  G.  4.  c.  16.  (a)  Bat  for 
provisions  of  this  statute  and  the  19  G.  2.  c.32. 
the  assignees  could  certainly  have  recovered  back 
sums  from  Lord  Stradbroke,  though  the  specific  ' 
received  from  the  bankrupt  was  not  paid  into  his  hi 
(as  to  the  last  point,  AUanson  v.  Atkinson  (6)  is  an 
thority),  but  the  clause  in  the  existing  bankrupt  a 
not  that  in  19  G.  2.,  clearly  protects  this  payment, 
prevents  them  from  recovering  it.  If  the  assig 
cannot  recover  from  Lord  Stradbroke^  and  the  payi 
to  him  be  good,  it  cannot  be  permitted  that  they  shi 
recover  from  the  agent,  who  merely  acts  as  ageo 
making  a  valid  disposition  of  the  bankrupt's  propert; 


(a)  Which  enacts,  "  That  all  payments  really  and  boni  ficU  mad 
Mrhich  shall  hereafter  be  made  by  any  bankrupt,  or  by  any  penoo  c 
behalf,  before  the  date  and  issuing  of  the  commission  against  such  I 
rupt,  to  any  creditor  of  such  bankrupt  (such  payment  not  being  a 
dulent  preference  of  such  creditor),  shall  be  deemed  Talid,  notwitha 
ing  any  prior  act  of  bankruptcy  by  such  bankrupt  committed  ;  an 
payments  really  and  bon&  fide  made,  or  which  shall  hereafVer  be : 
to  any  bankrupt  before  the  date  and  issuing  of  the  commiaaion  m 
such  bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  i 
bankruptcy  by  such  bankrupt  6ommitted;  and  such  creditor  shall  n 
liable  to  refund  the  same  to  the  assignees  of  such  bankrupt,  provide 
person  so  dealing  with  the  said  bankrupt  had  not,  at  the  time  ol 
payment  by  or  to  such  bankrupt,  notice  of  any  act  of  bankniptcr  by 
bankrupt  committed." 

(6)  1  M.  ^  S.  5B5. 
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For  these  reasons  we  are  of  opinion  that  the  award  is        18S3. 
right,  and  the  defendant's  rule  must  be  discharged. 

Rule  discharged. 


In  the  Matter  of  Bonner,  Gent.,  One,  &c. 


A  RULE  had  been  obtained,  calling  on  Mr.  Bonner^  Where  an 
attoniey  has 

an  attorney  of  this  Court,  to  shew  cause  why  he  received  money 

to  the  use  of 

should  not  pay  over  certain  sums  of  money  to  Matthew  his  client,  and 
Robinson  and  Samuel  Campain^   executors  of  WiUiam  for  it,  and  has 
Stokes  deceased,  with  the  costs  of  that  application.     It  become  bank- 
was  stated  on  affidavit  in  support  of  the  rule,  that  the  '^'^^I'^uj 
testator,  Stokes^  had  a£:reed  to  purchase  a  farm  of  one  certificate,  the 

'  ®  ^  Court  will  not, 

Decamps^  who  employed  Bonner  as  his  attorney.  Bonnet  on  motion, 

order  him  to 

drew  the  agreement  for  the  purchase,  and  the  vendor  repay  the 
and  vendee  paid  him  each  a  moiety  of  the  charges,  ceived,  the 
Part  of  the  purchase  money  had  been  paid  at  that  time ;  Il^eb°barr^ 
and  on  a  communication  from  Bonner  that  the  convey-  ^gcate.**'" 
ance  was  prepared  and  the  rest  of  the  purchase  money    .  B«tif  the 

*      *  *^  •'    attorney  com- 

wanted,   Stokes,  on  the  10th  of  April  1828,   paid  the  mitted  fraud  in 

the  receiving 

money  to  Bonnet^ s  clerk,  who  gave  a  receipt,  and  said  and  not  ac- 
counting, the 
the  title  deeds  should  be  sent.     They,  however,  were  Court,  in  the 

exeHSise  of  its 

not  sent,  though  often  called  for  by  Stokes,  and  Bonner  general  juris- 

afterwards  became  bankrupt.      It  then  appeared    that  offic«r"  ?Hl[  *** 

rkcamps  had  not  received  the  purchase  money;  and  ^^'^^^ 

Stokes,  who  had  been  let  into  possession,  was   turned  "o^fica^'on  of 

'  r  '  the  punishment 

out,  incurred  50/.  costs  in  litigation,  and,  in  order  to  ^****^**  *'  ™'«*»' 

°  otherwise  inflict 

regain  possession  of  the  property,  was  obliged  to  pay  for  his  mis- 
conduct. 

The  case  of 
fraud,  however,  ought  to  be  clear,  and  the  attorney  should  hare  notice  by  the  form  of  the 
rule,  that  the  application  is  of  a  penal  nature.     It  is  not  enough  to  call  upon  him  to  shew 
cause  wby  he  should  not  pay  over  the  money. 

3  G  2  the   ^'^'"-  ^^' 
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18d.S.        the  residue  of  the  purchase  money  a  second  time. 
_    ^  -_  died  in  1831.     The  executors,  in  making  this  appl 

In  toe  Matter  ^ 

of  BoNHift.      tion,  charged  Bonner  with  having  fraudulently  obta 
the  money  so  paid  to  his  clerk. 

In  answer  to  this  affidavit,  Mr.  Bonner  swore  that 
delay  in  completing  the  conveyance  had  arisen  from 
premises  being  under  mortgage,  which  Decamps^ 
vendor,  had  been  unable  to  pay  off.  That  before 
had  been  effected,  Stokes  paid  the  residue  of  the  pure 
inoney  to  Bonner^s  clerk,  but  without  any  solicits 
by,  or  notice  to,  Bonner  himself.  That  in  consequ 
of  losses  on  a  property  in  Wales,  in  which  he  had 
barked  a  large  sum  of  money,  Bonner  afterwards  bee 
bankrupt;  a  commission  issued,  and  he  subsequc 
obtained  his  certificate.  That  the  amount  now  clai 
as  the  residue  of  purchase  money  paid  to  Banner^s  cl 
was  a  debt  proveable  under  the  commission.  1 
the  litigation  in  which  Stokes  incurred  the  costs  al 
mentioned,  was  a  suit  brought  by  the  mortgagee 
recover  possession,  and  that  Bonner  was  not  answer 
for  such  costs.  That  Stokes  had  never  in  his  lifei 
instituted  any  proceeding  like  the  present  agi 
Bonna'j  nor  charged  him  with  fraud,  and  that,  in 
he  had  not  been  guilty  of  any  fraud. 

The  Solicitor-Generalf  and  Jeffery  Williams  she 
cause  (a).  This  was  a  sum  of  money  voluntarily 
by  a  purchaser  to  an  attorney  who  acted  both 
him  and  for  the  vendor,  and  constituting  a  debt  w 
might  have  been  proved  under  the  commission,  il 
money  had  not  been  paid  over.  The  certificate,  tl: 
fore,  is  an  answer  to  this  application  :  Ex  parte  Ctdl 

{a)  May  2d. 

V.  Wm 
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V.    Warren  {a).      It  would  have   been    a    ground  of        1888. 
discharge  from  an  attachment :  Rex  v.  Edwards  (i).     It        ^"""" 

Jd  tbe  Matter 

is  not  even  clear  that,  when  this   money  was  paid  to     of  Bommbk. 
Bonner,  the  vendor  did  not  become  entitled  to  it  as    ^^^^r     //>4 
money  paid  to  his  use,  and  that  he  may  not  actually 
have  taken  steps  to  recover  it     The  decision  of  this 
Court,  In  the  matter  of  Bonner,  in  Hilary  term  1882  (c), 
when  the  rule  was  made  absolute,  was  not  well  con- 
sidered,  nor  is  it  applicable  to  this  case.     [Parke  3. 
The  decision  there  must  have  proceeded  on  the  ground 
of  improper  conduct  in  an  officer  of  the  Court;  and 
it  cannot  be  contended,  that  the  Court  may  not  punbh 
an  attorney  for  misconduct  committed  before  he  ob- 
tained his  certificate,  by  making  him  pay  over  sums  of 
money,  for  which  he  was  then  liable,  instead  of  inflict- 
ing the  severer  penalty  of  striking  him  off  the  roll.} 
This  is  not,  in  point  of  form,  an  application  against  an 
attorney  for  misconduct;  and  if  it  were,  no  case  of 
fraud  is  established. 

Httmjrey  contr^.  If  the  Court  decided  rightly  on  the 
former  motion  against  this  party,  the  present  application 
cannot  be  refused.  There  the  transaction,  out  of  which 
the  claim  against  him  arose,  was  of  still  older  date,  and 
the  certificate  was  relied  on :  but  Lord  Tenterden  said, 
^  Let  the  attorney  dare  to  tell  the  Court  that,  having 
obtained  this  money  in  his  professional  character,  he 
will  not  pay  it  over  because  he  is  protected  by  his  cer- 

(a)  8  p.  4^  C  920.  (£)  9  5.  4*  C.  652. 

(c)  This  was  an  application,  calling  upon  the  same  party  to  repay  rama 
of  money  under  circumstances  Tery  similar  to  the  present,  but  the  case  of 
fraud  was  more  strongly  and  circumstantially  stated.  There  were  con- 
tradictory affidavits,  but  tbe  Court,  on  the  last  day  of  Hilary  term,  made 
the  rule  absolute. 

3  G  3  tificate, 
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i 
I  1883.        tificate,  and  I  shall  know  how  to  deal  with  him."     J 

,  TT7       mitdnff  that  the  certificate  was  a  bar  to  this  claim. 

In  the  Matter  ® 

of  BoKKXK.  Court  might  compel  the  attorney  to  pay  the  money  i 
means  of  escaping  heavier  punishment :  as  a  party,  w1 
brought  up  for  judgment,  is  sometimes  compelled  in 
same  manner  to  pay  the  prosecutor's  costs,  though 
Court  has  np  pp^er  of  enforcing  such  payment  direc 
And  the  conduct  swora  to  in  the  present  case  wc 
clearly  be  punishable  by  the  Court  as  a  fraud  in  an 
its  officers.  In  the  first  two  cases  mentioned  on  the  ol 
Side  there  had  been  a  debt  distinctly  proveable  under 
commission ;  here,  the  vendee  paid  the  mopey  as  to 
vendor's  attorney,  and  never  heard,  till  a  long  time  aj 
wards,  that  th^  vendor  had  no(  received  it:  it  would  1 
been  difficult  to  say,  under  the  circumstances,  at  ^ 
period  a  debt  accrued  as  between  Bonner  and  the  ven 

LiTTLEDALE  J.  I  think  the  Court  cannot  inter! 
Looking  at  this  as  the  case  of  a  person  not  an  attoi 
of  the  Court,  there  can  be  no  doubt  that  the  deman 
question  was  a  debt  which  would  have  been  prove 
under  the  commission.  It  is  clearly  barred  by  the 
tificate.  If  the  party,  in  his  character  of  an  attori 
has  been  guilty  of  fraud«  au  application  may  be  mad 
punish  him  for  that  fraud.  The  former  case,  Jn 
matter  of  Bonner,  does  not  seem  to  have  been 
liberately  considered  by  the  Court. 

Parke  J.  I  am  not  disposed  to  dissent  from 
general  proposition  which  appears  to  have  been  ai 
upon  in  the  former  case,  that  although  an  attorney  i 
have  obtained  his  certificate  as  a  bankrupt,  this  C 
may  exercise  the  general  jurisdiction  which  it  has  ove 

offic 
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officers,  to  oblige  bim  to  do  justice.    But  to  warrant  this,        1 833. 
tbere  abonld  be  a  clear  case  of  fraud.     In  the  present   ,    ^   ^, 

*^  In  the  Matter 

instance,  I  think  the  Court  ought  not  to  interfere.  of  Bomiibe. 

Denman  C.  J.  This  case  is  so  like  in  its  circum* 
stances  to  the  former  case  In  the  matter  qf  Banner^  in 
which  I  was  counsel,  and  the  Court  decided  against  me, 
that  I  am  unwilling  to  give  an  opinion.  I  think,  how-» 
ever,  that  the  Court  should  have  the  power  over  its 
officers  which  has  been  ascribed  to  it;  but  if  a  punish- 
ment is  to  be  inflicted  on  the  attorney,  which  punish- 
ment  is  to  be  modified  so  as  to  make  him  pay  over  a 
sum  of  money  that  is  demanded  of  bim,  he  ought  to  have 
notice  of  what  is  intended,  by  a  motion  in  a  different 
form  from  the  present  (^r).  The  rule  will,  therefore,  be 
discharged. 

Rule  discharged. 

(a)  In  the  former  case,  In  re  Bonner ^  the  rule,  granted  on  the  affidavit 
of  3f.  P,  was,  that  Bonner  should  shew  cause  why  he  should  not  pay 
over  the  sums  of  money  specified,  and  the  costs  of  that  application ;  and 
that  he  should  answer  the  matters  of  the  said  affldavU. 


Joseph  Arden  and  Richard  Edward  Arden,  Monday, 
Gents.,  &c.  against  Tucker,  Gent.,  One,  &c. 

A  SSUMPSIT  for  work  and  labour  of  the  plaintiffs  Where  a  party  79/,^:  — < 

Xx.  ,        ,  ,  ^  ,  ,       has  employed  >  c^  ^j^  ^   C 

as  attomies,  in  prosecuting,  defending,  and  solicit-  two  attomies, ' "        '^  i 
ing  divers  causes,  suits,  and  businesses  for  the  defend-  manage  a  cause 

for  him  in  the 
Palace  Court, 
an  action  in  the  common  form  lies  against  him  at  the  suit  of  both,  for  the  bill  of  costs* 
though  one  only  was  an  attorney  of  the  Court,  and  actually  did  the  buidncss  there. 

Although  the  client  gave  a  written  retainer  to  the  latter  attorney  only,  and  he  only  was 
mentioned  in  the  rule  for  taxing  costs,  these  facts  were  held  not  conclusivei  there  twing 
CYidencc,  aliunde,  of  a  contract  with  both.  ^    ., 

3  G  4  ant, 
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Aaoiir 


J 


1833.       ant^  and  for  fees  due  in  respect  thereoF,  and  for  joum 
Money  counts,  &c.     Plea,   non-assumpsit.     The  ] 


agahui        ticular  of  demand  was,  '*  Amount  of  plaintifl^'  bill 

Ti;cxBE« 

business  done  by  them  for  defendant  in  the  Pa 
Court,  in  a  cause,  Tucker^  Gent,  ▼•  Stevens^  261/* 
the  trial  before  Liord  Tenterden  C.  J.,  at  the  Lon 
sittings  after  Trinity  term  1832  (a),  it  appeared  that 
business  was  done  upon  the  defendant's  retainer,  i 
cause  in  the  Palace  Court  The  plaintiffs  were  p 
ners,  but  Joseph  Arden  only  was  an  attorney  of 
Palace  Court,  and  his  name  only  was  mentioned  in 
defendant's  written  retainer.  The  bill  was  signed 
both,  but  in  the  order  of  the  Palace  Court  for  taxati 
it  was  mentioned  as  the  bill  delivered  by  Mr,  An 
The  defendant  had  written  letters  to  both  plain 
jointly  on  the  subject  of  the  cause  and  its  charges,  w 
it  was  depending ;  and  after  it  was  over  he  profxisec 
them  to  pay  them  \BL  in  discharge  of  their  costs,  inst 
of  20L  which  they  had  demanded.  For  the  defend 
it  was  objected  that  the  plainiifis,  not  being  both  at 
nies  of  the  Palace  Court,  could  not  join  in  an  action 
business  done  there,  to  which  point  Brandon  and  Br 
▼.  Hubbard  [b)  was  cited ;  and  further,  on  the  authc 
of  Collins  V,  Godefrqy  (c),  that  the  promise  to  pay,  ui 
such  circumstances,  was  not  binding.  Lord  Teniei 
was  of  opinion  that  the  plaintiffs  could  not  recover, 
directed  a  nonsuit,  giving  leave  to  the  plaintiffs  to  n 
to  enter  a  verdict  for  them.  A  rule  nisi  having  I 
obtained  for  this  purpose, 

(o)  See  1  Moody  j*  Robintun,  191.^  where  the  case  U  reported  as  i 
pretent  and  another  point 

(b)  2  B.  4-  B.  11.  (c)  IB.i  Ad.  950. 
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The  Solidtor^General  and  Kelly  in  the  present  term  18S3. 
shewed  cause  (a),  and  again  relied  on  the  above-men-  — — 
tioned  cases.     The  retainer  was  an  express  contract  with        ogatfur 

TtrcKKft. 
Joseph  Arden  singly.     If  he  had  misconducted  himself  /^^  i?^     9f^ 

in  the  cause,  Tucker  could  not  have  brought  an  action 
against  both  partners.  The  client  could  only  contract 
with  the  partner  who  could  legally  act  upon  the  retainer; 
there  was  no  consideration  for  an  undertaking  to  the 
partner  who,  by  the  rules  of  the  Palace  Court,  could 
not  practise  there.  \^Parke  J.  Is  diere  such  a  re- 
striction ?]  There  is  a  roll  of  attornies  in  that  court, 
limited  to  six.  The  rule  of  court  was,  to  tax  the  bill 
"  delivered  by  Mr.  ArdenP  \Parke  J.  It  was  the  bill 
of  both.]  De  facto,  but  not  dejure.  Heming  v.  Wilton^ 
decided  about  two  years  ago  in  the  Court  of  Exchequer, 
is  the  converse  of  the  present  case.  There  an  attorney 
sued  for  business  done  by  him  as  clerk  in  court  in  the 
Exchequer;  the  defence  was,  that  he  had  a  partner 
who  ought  to  have  joined  in  the  action ;  and  the  defend- 
ant, to  establish  a  joint  contract  with  the  two,  proved 
that  he  had  given  instructions  to  both,  and  that  their 
bill  was  delivered  in  the  name  of  both.  In  answer,  the 
plaintiff  proved  that  he  alone  was  entitled  to  practise  in 
the  Court  of  Exchequer :  and  the  action  was  held  to  be 
well  brought.  {Parke  J.  Suppose  in  the  present  case 
neither  partner  had  been  an  attorney  of  the  Palace 
Court,  but  they  had  contracted  with  the  plaintiff  to  get 
his  business  done  there.  Or  suppose  the  case  of  an 
attorney  employed  to  get  business  done  in  a  Spiritual 
Court ;  which  often  happens.]  No  doubt  there  would 
be  a  right  to  recover,  but  the  declaration  must  be  framed 

(a)  Before  Denman  C.  J.»  LUtledale,  aod  Parke  Js. 

according 


TvCKfft. 
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1833.  according  to  the  circumstances.  Here  the  claim  in 
■"  "  declaration  is  for  prosecuting^  defending^  and  sciicii 
aguin^i  causes  i  and  the  particular  of  demand  is,  for  busii 
done  in  the  Palace  Court.  As  for  the  promise  m 
after  the  business  was  done,  that  could  only  be  pri 
facie  evidence  of  a  previous  contract  with  the  two  pli 
tiffs ;  and  the  rest  of  the  case  rebuts  it. 

Sir  James  Scarlett  contr^.      Brandon  and  Bratm 

m 

Hubbard  and  another  {a)  bears  no  analogy  to  this  c 
There  the  business  (preparing  a  replevin   bond) 
done  by  one  plaintiff,  who  was  replevin  clerk  to 
sheriff:  the  other,  who  was  his  partner,  oould  not  leg 
act  in  it.     The  defendants  dealt  with  Brandon  in 
capacity  of  replevin  clerk,  and  not  as  the   partnei 
Brown.     The  point  as  to  a  joint  retainer  did  not  a 
there.    In  EUcins  v.  Harding  (ib\  it  was  held  that 
officer  of  the  Court  of  Exchequer  might  sue  jointly  i 
an  unprivileged  person,  his  partner,  for  agency  busii 
done  in  that  court  by  both  :  and  instances  of  such  ] 
ceedings  are  collected  in  Manning's  Exchequer  JPrai 
there  referred  to.     The  point  now  taken  by  the 
fendant  might  have  been  raised  in  that  case,  but 
not     It  is  not  suggested  here  that  the  plaintiffs, 
their  practice,  contemplated  any  fraud  upon  the  stat 
respecting  attornies.     It  very  commonly  happens 
attornies  of  this  Court  have  a  partner  who  is  admi 
in  one  of  the  other  courts,  and  conducts  the  busii 
there.     As  for  the  warrant  to  prosecute,  that  is  al« 
made  to  a  single  attorney.     But  where  there  are  p 
ners,  if  money  is  advanced,  it  comes  out  of  a  comi 

(n)  QB.^B.U.  (6)  1  TyrahUt,  274.     1  Cro.  ^J.Si 

fl 
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fund,   and  if  labour  is    b^towed»  the    remuneration  16S8. 
belonffs  to  that  ftind.  ' 

^  Aruin 

Cuir.  adv.  VUU^  agahiU 


Denman  C,  J.  now  d^livQ^ed  the  judgipefit  of  the 
Ca^rt•  This  pase  ^aa  argued  before  «?s  on  Wi^ne^day  laat% 
The  plaintifis  were  in  partnership  tQgeU^er  as  attornie^  t 
one  of  them  only  was  an  attorney  in  thQ  Palace  Court» 
and  the  action  was  brought  by  both,  for  business  done 
in  that  cour^.  There  was  sufficient  evidence  of  i^ 
contract  by  the  defendant  with  both  the  plailitiffs  that 
they  should  do  the  business  for  him*  But  it  was  coih 
tended,  first,  that  this  evidence  was  clearly  rebutted  by 
proof  of  a  written  retainer  of  one  of  the  plainti0s  alone, 
who  was  the  attorney  in  the  Palace  Court,  and  the 
order  to  tax,  and  undertaking  to  pay  hb  bill,  whidh 
shewed  a  contract  with  that  plaintiff  alon^;  and,  secondly, 
that  if  not,  th^  contract  with  the  plaintiffs  was  not 
binding  iq  point  of  law. 

As  to  the  first  objection,  when  it  is  recollected  that 
the  retainer  filed  in  the  Court  is  an  authority  quoad  the 
proceedings  in  that  court  only,  and  is  analogous  to  the 
warrant  of  attorney  filed  of  record  in  this  Court;  and 
that  the  undertaking  which  is  to  be  enforced  in  the 
Palace  Court  must  necessarily  be  to  the  attorney  in  that 
Court;  the  evidence  of  a  joint  contract  with  both 
plaintifis  is  very  little  affected  by  this  species  of  proof. 
And  on  the  whole,  the  weight  of  evidence  is  clearly  in 
favour  of  the  joint  employment  of  both  plaintiffi. 

The  second  objection  is,  that  such  a  joint  contract  is 
void  in  law,  on  the  ground  that  the  attorney  in  the 
Palace  Court  could  alone  sue  for  business  done  in  that 
court. 

There 
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18SS.  There  is  no  act  of   parliament  which  regulates 

proceedings  in  this  Court  (a),  and  therefore  the 
against        must  be  Considered  as  one  at  common  law. 

No  authorities  were  cited  in  support  of  the  posi 

m 

except  that  of  Brandon  and  Bramn  v.  Hubbard  (A),  s 
case  of  Heming  v.  Wilton  in  the  Exchequer.  The  fo 
case  has  no  bearing  upon  this,  and  in  that  there  wi 
joint  employment  of  the  plaintiffs.  The  latter  is,  a 
as  we  can  learn,  not  reported.  It  is  not  in  any  o 
published  reports  of  the  Court  of  Exchequer ;  an( 
decision  that  the  clerk  in  court  in  the  Exchequer  i 
sue  alone  for  business  done  in  that  Court,  tboug 
and  his  partner  had  delivered  a  bill  as  for  business 
by  them,  may  have  proceeded  on  the  ground  tha 
joint  contract  with  both  partners  was  not  clearly 
out. 

In  the  absence  of  any  enactment  or  decision  t 
contrary,  which  we  must  take  to  be  the  case,  the  que 
is,  whether,  upon  any  principle  of  law,  there 
objection  to  this  action  at  the  suit  of  both^  when 
contract  is  with  both,  and  we  think  there  \i 
objection. 

Suppose  neither  of  the  plaintiffs  had  been  attc 
of  that  Court,  but  that  the  defendant  had  empl 
them,  and  they  had  undertaken  with  him  to  dc 
business  there  for  him,  and  for  reward  to  be  pai 
them ;  and  they  had  then  employed  an  attorney  ol 
Court  on  their  own  credit,  there  could  have  beei 
objection  to  the  action  by  both  for  the  reward ;  it  ¥ 
be  like  the  case  of  attornies,  who,  upon  their  own  ci 

(a)  See  as  to  this  court,  %  Bac*  AOr,  510.  ia  marg.  7th  ed.  ai 
antborities  there  cited. 
(6)  2Brod.  j;  B,  II. 


.«    « 
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employed  a  proctor  in  the  Spiritual  Courts,  or,  before        1833. 
the  recent  alterations  (a\  a  clerk  in  court  in  the  Ex-        'l 
chequer,  and  who  certainly  might  have  sued  their  own       ^ahut 
client  for  their  bill.     If  so,  it  can  make  no  difference, 
that  one  of  the  plaintiffs  is  the  person  who   himself 
transacts  the  business  in  the  particular  court,  where  the 
contract  is  clearly  with  both. 

We  are  of  opinion,  therefore,  that  this  action  will  lie; 
and  the  rule  must  be  absolute  to  enter  a  verdict  for  the 
plaintiffs. 

Rule  absolute. 

(a)  1 1  G.  4.  &  1  TT.  4.  e.  70.  s.  10. 


DiGBY  against  Thompson  and  Another. 

r^ASE.     The  declaration  stated,  that  the  plaintiff  was  ^^°"*'^'°*  f^r^ 
a  person  of  good  reputation,  and  had  not  ever  been  hMhadatole-^*'*''  ^*^ 

rible  run  of 

guilty,  or,  until  the  committing  of  the  several  grievances  luck.    He 

by  the  defendants  as  thereinafter  mentioned,  been  sus-  ipread  side- 

pected  to  have  been  guilty  of  the  misconduct  therein-  always  consider 

after  mentioned  to  have  been  imputed  to  him,  or  of  any  ^^y  hotel 

other  misconduct;  yet  the  defendants,  well  knowing  the  ][[^^u„"CTh? 

premises,  but  contriving,  &c.  to  injure  the  plaintiff  in  ^^?»  ^^^  **»• 

his  said  reputation  and  to  brinir  him  into  public  scandal  co°^  lo  sooner 

and  disgrace,  and  to  cause  it  to  be  suspected  and  be-  I  nreiy  dabble 

.in  the  niTtteries 

lieved  that  the  plaintiff  had  been  guilty  of  unfair  play  of^cart^oranj 
at  cards,  and  of  defrauding  persons  of  their  money  by  The  fellow  is 
means  thereof,  and  by  bettings,  and  that  he  had  played  %oM^and 

as  knowing  as 
the  Marquis.     I  do  dislike  this  leg.al  profession,"  will  support  a  declaration  for  libel  with- 
out explanatory  averments ;  for  they  tend  generally  to  disgrace  the  plaintiff. 

Quaere,  Whether  defendant  by  demurring  to  a  declaration  for  a  libel,  stated  to  hare  been 
published  with  intent  to  cause  ceruin  matters  to  be  beliered^  admits  particular  words  in  the 
libel  to  ba?e  been  published  with  that  intent.  .    .. 

unfeirly    / fJ<^c- f^f. 


-I 
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18SS.  unfairly  and  fraudulently  at  a  certain  game  with  ca 

"~  called  ecart^,  and  at  certain  other  games  with  cai 

dgaina  and  had  thereby  won  larse  sutns  of  money  from  dh 


persons  Tisiting  the  house  of  the  plaintiff  at 
in  the  county  of  SusseXj  and  thlit  the  plaintiff  inV 
persons  to  his  house  and  entertained  them  there  for 
purpose  of  winning  their  money  unfairly  by  gan 
there;  and  that  the  plaintiff  was  a  person  of  disrepot 
and  bftd  character,  and  did  in  a  great  measure  sup] 
and  maintoin  himself  by  gaming  and  by  unfair  add  fi 
dulent  practices  in  gaming  and  betting,  to  wit,  on, 
at,  &c.  wrongfully,  maliciously  and  injuriously  [ 
lished  in  a  certain  newspaper  called  the  Satirist  or 
Censor  of  the  TimeSj  a  certain  fiilse,  scandalous,  malici* 
and  defamatory  libel  of  and  concerning  the  plaintifl^  < 
taining  the  fidse,  scandalous,  malicious,  defamatory, 
libellous  matter  following  of  and  concerning  the  pL 
tiff;  thftt  is  to  say,  ''  King  Digby^  (meaning  the  plaint 
as  my  friend  Tom  used  to  style  him,  has  had  a  tolers 
run  of  luck  this  season,  (meaning  thereby  that 
plaintiff  had  won  divers  large  sums  of  money 
gaming.)  He  (meaning  the  said  plaintiff)  is  still  he 
(meaning  at  Brighton  aforesaid,)  and  keeps,  I  ass' 
you,  friend  Satj  a  well  spread  sideboard ;  but,  curse 
fellow  !  I  always  consider  myself  in  a  family  hotel  wl 
my  legs  are  singing  duets  under  his  table ;  for  the  bil 
sure  to  come  in  sooner  or  later,  although,  as  you  kn< 
I  rarely  dabble  in  the  mysteries  of  ecarte  or  any  otl 
game.  The  fellow  (meaning  the  plaintiff)  is  as  deep 
Crockfbrd^  and  as  knowing  as  the  Marquis.  I  do  c 
like  this  leg-al  profession.^  Demurrer,  assigning 
cause  that  the  matter  alleged  did  not  amount  to  < 
libel  on  the  plaintiff,  and  also  that  although  the  plain 

I 
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had  by  an  innuendo  alleged  that  by  the  words  of  the  1839. 
libel,  "  King  Digby  (meaning  the  plaintifiP),  as  my  friend 
Tom  used  to  style  him,  has  had  a  tolerable  run  of  luck  ^«t^M«f 
this  season,"  the^  defendants  meant  that  the  plaintiff 
had  won  money  by  gaming,  and  had  alleged  as  an  in^ 
ducement  that  the  plaintiff  was  guilty  of  gaming;  never- 
theless, it  was  not  alleged  or  shewn  that  the  libel  was 
published  of  and  concerning  such  gaming,  or  that  such 
libel  had  any  reference  to  the  matters  stated  in  the  in- 
troductory part  of  the  declaration,  or  any  of  them ;  and 
also  for  that  the  meaning  and  explanation  by  the  plain- 
tiff given  to  the  words  in  the  said  libel,  adds  to,  enlarges, 
and  changesTthe  sense  of  those  words,  and  also  for  that 
the  said  meaning  and  explanation  is  not  connected  in 
any  way  by  averment  or  otherwise  with,  or  in  any  way 
applicable  to  the  matters  of  inducement  before  stated, 
and  also  for  that  there  is  no  averment  that  the  defend- 
ant was  used  to  employ,  or  did  on  the  occasion  of  the 
publishing,  employ  the  said  words  in  the  sense  and 
meaning  put  upon  them  by  the  plaintiff  in  the  said  in-* 
nuendo.  No  counsel  appearing  in  support  of  the  de- 
murrer, the  Court  called  upon 

Wightman  to  support  the  declaration.  The  defend- 
ants have,  by  the  demurrer,  admitted  that  the  words  of 
the  libel  were  used  with  the  intention  imputed  in  the 
declaration;  the  only  question,  therefore,  is,  whether 
the  words  set  out  will  bear  a  sense  corresponding  with 
that  intention.  If  the  defendants  had  pleaded,  the  whole 
would  have  been  a  question  for  the  jury ;  but  after  de- 
murrer, if  the  words  can  possibly  bear  the.  sense  ascribed 
to  them,  it  must  be  taken  that  they  were  used  in  that 
sens^  and  the  words  <*  that  the  plaintiff  had  had  a 

tolerable 


Thommon. 
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1833.        tolerable  run  of  luck,  &c.»"  certainly  may   mean 
"I  stated  in  the  innuendo)  that  he  had  won  large  s 

oganut  of  money  by  gaming.  Besides,  this  declaration  i 
be  supported,  because  the  matter  charged  as  libell 
independently  of  any  innuendo,  has  a  tendency  to 
grace  the  plaintilF,  and  the  Court  will  understand 
words  used  without  any  explanatory  averment^  if 
sense  is  sufficiently  obvious,  as  it  is  here.  In  JP 
V.  J(mes{a)9  the  plaintiff  declared  that  he  was  an  i 
barrister  of  the  Middle  Temple^  and  a  practiser  of 
common  law  for  several  years,  and  that  the  defend 
of  purpose  to  defame  him,  maliciously  said  of  hii 
J.  &,  his  father-in-law,  Did  Mr.  Peare^  (the  plainl 
marry  your  daughter?  to  which  J.  S.  said^  Yes; 
which  the  defendant  replied.  He  is  a  dunce,  and  will 
nothing  by  the  law ;  to  which  J.  S.  answered,  Ol 
men  have  a  better  opinion  of  him;  to  which  the 
fendant  replied.  He  was  never  accounted  otherwise  in 
House.  It  was  held,  on  motion  in  arrest  of  judgm< 
that  the  action  lay  upon  this  declaration;  for  a  £ 
may  be  heavy,  and  not  so  pregnant  as  others  are,  i 
yet  a  good  lawyer.  But  here  it  appeared  on  the  wfa 
matter  that  it  was  spoken  maliciously,  and  he  said, 
would  not  get  any  thing  by  the  law,  which  disgraced  I 
in  his  profession.  The  Court  there  took  notice  of 
meaning  of  the  word  dunccj  according  to  the  coron 
understanding  (&).  And  in  Goddart  v.  Hasel/bot{c] 
is  held,  if  a  man  says  of  a  doctor  of  physic,  *^  he  is 
empiric,  and  a  mountebank,"  an  action  lies,  without  i 
averment  of  the  signification  of  the  words ;  for  th 
are  terms  of  disgrace  well  known,  and  in  disgrace  of 

(a)  Roll,  Abr,  Action  on  the  Case,  55.  pi.  16. 

(b)  Cro*  Car,  382.  S,  C  (cj  EoU.  Abr.  54.  pi.  12. 

professi 
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profession.    In  Pearls  case  (a)  it  is  said  to  have  been        1833. 
held  that,  if  a  man  says  of  a  counsellor  of  the  law  in        ^ 
the  North,  <<  Thou  art  a  daffadowndilly,"  an  action  lies,        asahui 
with  an  averment  that  the  words  signify  he  is  an  am- 
bodexter.    The  word  ^^  ambodexter,"  there,  might  have 
been  said  to  require  an  explanatory  averment,  almost  as 
much  as  the  word  it  was  intended  to  explain.     Here 
the  imputation  that  the  plaintiff  invited  persons  to  his 
house,  and  entertained  them  there  with  a  view  of  win- 
ning their  money  by  gaming,  has  a  tendency  to  disgrace 
the  plaintiff,  and  no  explanation  was  necessary. 

Demman  C.  J.  I  am  very  unwilling  to  decide  this 
case  on  the  ground  that  the  defendant  has,  by  demur- 
ring, admitted,  on  the  record,  that  the  libellous  matter 
was  published  with  the  intent  charged  in  the  declar- 
ation ;  and  that,  if  the  words  can,  by  possibility,  bear  the 
sense  alleged,  the  Court  arc  bound  to  hold  that  they 
were  so  used.  But  I  think  the  declaration  sufficient, 
on  the  more  general  ground  that  the  matter  charged  at 
libellous  imports  something  disgraceful  to  the  plaintiff 
The  charge  is,  that  the  plaintiff  invited  persons  to  hb 
house,  and  entertained  them,  and  made  them  pay  for 
such  entertainment;  and  that,  connected  with  the  other 
words,  may,  I  think,  support  the  allegation,  that  the 
libel  accused  the  plaintiff  of  making  them  pay  by  win- 
ning their  money  in  gaming.  I  give  this  opinion,  how- 
ever, with  reluctance,  as  I  had  rather  the  words  had 
been  distinctly  explained  by  inuendoes,  than  that  a  jury, 
if  the  case  had  been  tried,  should  have  had  to  speculate 
on  their  meaning. 

(a)  RoU.  Ahr,  55.  pi.  15.     See  Ftn.  Jhr.  Action  fir  Word^  S.  a.  10»  11, 
18.  16,  17. 
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LiTTLEDALE  J.  I  think  the  declaration  may  be 
ported,  because  the  libel  imputes  what  is  disgmcd 
the  plaintiff.  I  am  not  prepared  to  say  that  we 
import  into  this  record  the  admission  relied  upo 
Mr«  Wightmany  to  give  the  words  complained  o 
sense  ascribed  to  them  in  the  declaration. 


Park£  J.  Rejecting  all  the  innuendoes,  I  thiol 
matter  charged  in  the  declaration  is  clearly  actioi 
No  man  of  common  sense  could  read  it  without  s 
that  it  imputed  fraudulent  and  dishonest  conduct  I 
plaintiff.  Without,  therefore,  adverting  to  the 
made  in  argument,  that  the  words  here  must  be 
to  have  been  used  with  the  intent  imputed  in  thi 
claration,  I  think  the  plaintiff  is  entitled  to  judgmc 

Judgment  for  the  pla 


Bird,  Clerk,  against  Joseph  Relph,  and  J 
his  Wife,  Executrix  of  Smith,  Clerk. 


^;//.i»-^,y  Neglect  to 

cultiTtte  the 
glebe  land  in  a 
hiubendlike 
manner,  ii  not 
a  dilapidation 
for  which  an 
incumbent  can 
reooter. 


^ASE  for  dilapidations.     The  first  and  second  cc 


stated  the  parsonage  house,  &c.  to  be  oc 
repair.  The  third  count  stated,  that  by  the  law 
custom  of  England^  the  vicars  of  this  kingdom 
the  time  being  ought  not  to  manage,  use,    or  < 

J^i^J^/.Vh.Jvi.  ^*^  *^  '^°^«  ^^  ^°^  belonging  to  their  respe 

vicarages,  nor  ought  they  to  suffer  or  permit  the  i 
to  be  managed,  used,  or  cultivated  otherwise  than 
good  and  husbandlike  manner,  and  according  to 
custom  of  the  country  where  the  said  lands  are  sit 
and  such  vicars  ought  to  leave  the  said  lands  mans 


; 
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used,  and  cultivated  in  a  good  and  husbandlike  manner,  1888. 
flnd  according  to  the  custom  of  the  country  where  the  ~ 
said  lands  are  situate,  to  their  successors;  and  that  if  oMobm 
such  Ticars  do  leave  such  lands  to  their  successors  im- 
poverished, damaged,  or  lessened  in  value  by  reason  of 
having  been  managed,  used,  and  culdvated  in  a  bad 
and  unhusbandlike  manner,  and  not  according  to  the 
custom  of  the  country  where  the  said  lands  are  situate, 
then  the  executors  or  administrators  of  the  goods  and 
chattels  of  such  vicars,  after  their  deaths,  having  suffi- 
cient of  the  goods  and  chattels  of  such  vicars,  are  bound 
and  ought  to  satisfy  so  much  as  shall  be  necessary  to  be 
expended  or  paid  for  repairing  the  damage  done  to  the 
said  lands  by  reason  of  their  being  so  impoverished,  da- 
maged, or  lessened  in  value  by  such  improper  manage- 
ment, usage,  and  cultivation.  It  then  stated  that  W. 
Smith  deceased  in  his  lifetime  was  vicar  of  Ainstable^ 
in  the  county  of  Cumberland^  and  was  seised,  in  right  of 
the  vicarage,  of  certain  lands  in  that  county,  and  died ; 
that  the  plaintifiP  after  his  death,  to  wit,  on,  &c  was  pre- 
sented, admitted,  instituted,  and  inducted  into  the  said 
vicarage,  and  thereby  became  vicar  of  the  parish  church 
of  AinstabUj  and  the  next  successor  of  the  said  W. 
Smith ;  that  at  the  time  of  his  death  the  lands  were  and 
still  are  greatly  damaged  and  lessened  in  value  by 
reason  of  the  same  having  been  used,  ^managed,  and 
cultivated  during  the  lifetime  of  the  said  W.  Smithy  and 
whilst  he  was  such  vicar,  in  a  bad  and  unhusbandlike 
manner,  and  contrary  to  the  custom  of  the  country 
where  they  were  situate,  and  having  been  wrongfully  left 
so  impoverished,  damaged,  and  lessened  in  value  by  the 
said  JV.  Smith,  at  the  time  of  his  death,  &c.  At  the 
trial  before  Gumey  6.,  at  the  Carlisle  Spring  assizes 

8  H  2  1833, 
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1833.        18339   it  appeared  that  the  lands  belonging   t 
vicarage  consisted  of  ancient  glebe  land,  and  of 

ofpinti  allotted  in  lieu  of  tithes,  und^r  an  iuclosure  act  | 
in  1820.  The  learned  Judge  refused  to  receiv 
dence  that  the  allotments  under  the  inclosure  a 
been  impoverished  by  bad  husbandry,  but  gave  le 
the  plaintiff  to  move  to  enter  a  verdict,  if  the 
thought  the  evidence  admissible,  for  such  an  amc 
should  be  certified  by  an  arbitrator. 

Coliman  now  moved  accordingly.  The  acti< 
dilapidations  is  founded  on  the  common  law,  by 
the  incumbent  of  a  living  is  required  to  leave  th 
mises  belonging  to  it  in  the  same  state  he  ou^ 
keep  them  in,  so  that  his  successor  may  have  th< 
beneficial  enjoyment  of  them  which  he  bad.  It 
that  such  actions  are  usually  brought  in  respect 
buildings  not  being  in  that  state  of  repair  whic 
incumbent  ought  to  have  kept  them  in,  and  then 
express  authority  for  saying,  that  such  an  action  is 
tainable  against  the  executors  of  a  deceased  incui 
for  not  cultivating  the  lands  in  a  husbandlike  mi 
But  the  principle  on  which  the  action  is  fbundec 
that  the  incumbent  for  the  time  being  should  hai 
beneficial  use  of  the  property  belonging  to  the  1 
extends  to  the  glebe  lands  as  well  as  to  the  build 
for,  it  is  quite  clear,  that  the  successor  will  not 
that  beneficial  enjoyment  of  the  glebe  lands  whii 
ought  to  have,  if  his  predecessor  has  not  culti 
them  in  a  husbandlike  manner.  In  Li/ard^s  case 
is  said,  **  If  a  parson  of  a  church,  and  one  A 

(a)  1 1  Co.  49.  a. 

u 
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tenants  in  common  of  a  wood,  and  A»  endeavours  to  1883. 
commit  waste,  the  parson,  for  the  preservation  of  the  "~^ 
timber  trees,  shall  have  a  prohibition  against  him  that  a§abui 
he  shall  not  commit  waste ;  and  the  reason  thereof^  as 
the  Chief  Justice  said,  was,  that  if  the  parson  of  a 
church  will  waste  the  inheritance  of  his  church  to  his 
private  use  in  felling  trees,  the  patron  may  have  a  pro- 
hibition against  him;  for  the  parson  is  seised  as  in  the 
right  of  his  church,  and  his  glebe  is  the  dower  of  his 
church,  for  of  it  he  was  endowed."  And  in  Wise  v. 
Metcalf(a\  where  the  question  was,  by  what  rule  the 
dilapidations  as  to  the  rectory-house,  buildings,  and 
chancel  were  to  be  estimated,  three  rul^s  were  pro- 
posed for  the  consideration  of  the  Court,  the  second 
rule  being,  that  they  were  to  be  left  as  an  outgoing 
lay  tenant  ought  to  leave  his  buildings,  where  he  is 
under  covenant  to  leave  them  in  good  and  sufficient  re- 
pair, order,  and  condition.  BayUy  J.  said,  that  although 
the  Court  were  not  prepared  to  say  that  any  of  those 
rules  was  precisely  correct,  the  second  approached 
most  nearly  to  that  which  they  considered  as  the  proper 
one.  In  2  GibsorCs  Codex^  752.,  in  a  note  upon  the 
13  Eliz.  c.  10.  5.  L,  it  is  said,  "  Although,  in  this  pream- 
ble, nothing  is  referred  to  as  dilapidation,  but  decayed  or 
ruined  buildings,  yet  it  is  certain  that,  under  that  name^ 
are  comprehended  hedges,  fences,  &c.  in  the  like  con- 
dition ;  and  it  hath  been  particularly  adjudged  concern- 
ing wood  and  timber,  that  the  felling  of  them  by  any 
incumbent,  (otherwise  than  for  repairs  or  for  fuel)  is 
dilapidation,  from  which  he  may  be  restrained  by  pro- 
hibition during  his  incumbency;  and  for  which  he  or 

(a)  \0B.  4-0.299. 
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18SS.       his  executors  are  liable  to  be  prosecuted,  after  be  o 
"""~"       to  be  incumbent." 


BlED 
RXLFH. 


I 

i 

I    ! 

I 
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Denman  C.  J.  This  is  an  entirely  new  applio 
To  render  the  executors  of  an  incumbent  liable  ^ 
action  for  dilapidations,  there  ought  to  be  sometbi 
demolition.  There  is  no  ground  for  saying  tba 
ecutors  are  liable  to  such  an  action  for  mismanage 
of  the  glebe  land. 

LiTTLEDALE  J.  coucurred. 


I 

f  Parke  J.     An  action  lies  by  a  landlord   agai 

tenant  for  the  mismanagement  of  his  farm,  on  th< 

plied  contract  between  landlord  and  tenant  ths 

latter  shall  cultivate  the  land  in  a  husbandlike  ma 

Here  no  such  contract  can  be  implied  betweei 

parson  and  his  successor;  and  there  is  no  authoril 

saying  that  such  an  action  is  maintainable. 

Patteson  J.  The  action  against  the  executor 
parson  for  dilapidations  is  an  anomalous  action, 
appears  like  an  exception  to  the  general  rule,  that 
personalis  moritur  cum  person&(a).  The  autho 
shew  that  such  an  action  is  maintainable,  where 
buildings,  hedges,  and  fences  belonging  to  the  ben 
are  left  in  a  state  of  decay,  or  where  there  has  bi 
felling  of  timber  otherwise  than  for  repairs  or  fue 
am  not  disposed  to  extend  the  action  to  a  case  lik< 
present 

Rule  ref 

(a)  But  u  not  Ml,     See  1  Smmd.  816  a.  note  (a),  5th  ed. 
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1833. 


Wedge  against  Newlyn  and  Others. 

npROVER  for  horses  and  waggons,  and  various  ar-  A  trader  con- 

X  •  Tejringaway 

tides  of  furniture.     Plea,  not  guilty.     At  the  trial  property  to 

,    ^  ,  ftuch  an  extent 

before  Taunton  J.,  at  the  Winchester  Summer  assizes,  as  will  prerent 
1832,  it  appeared  that  the  defendants  seized  the  goods  tinuinghit 
in  question  under  the  authority  of  a  commission  of  5|^^"*^'im  jq. 
bankrupt  against  one  Smith,  a  miller.     Before  the  time  "^l^^^t,  cwn- 

^      o  '  nuts  an  act  of 

of  the  seizure,  Smith,  having  been  arrested  at  the  suit  of  bankruptcy. 

'  '  ^  But  those  who 

the  plaintiff  for  195/.,  save  him  abill  of  sale  of  the  above-  rely  upon  wch 

.  .  ^    .       ,  .     i_      wtofbank- 

mentioned  goods,  defeasible  on  payment  of  the  debt  by  ruptcy  on  a 
Smith  on  a  certain  day ;  the  debt  was  not  then  paid,  and  that 'it  was  caU 
the  plaintiff  took  possession.     The  defendants'  counsel  ^be  alleged 
contended  that  the  bill   of  sale  was,  substantially,  a  5^^  of  the" 
transfer  of  all  SmitVs  property,  and  was,  therefore,  such  gn®"^  ■{•*•  ^ 
a  fraudulent  conveyance  of  Smithes  goods  and  chattels  •^W"  •*  *b« 

^       ^  time  of  such 

as  constituted  an  act  of  bankruptcy  (a),  and  justified  the  cooTeyance. 

It  is  not  su^ 

seizure,  which  took  place  subsequently  under  the  com-  ficient  to  proire 

.    .  XT  •/•  .  •  •  -J  ^  that  the  trader, 

mission.     No  specific  account  was  given  in  evidence  of  under  pe- 

•       _      

the  amount  of  Smith's  whole  property  at  the  time  of  the  ^«J»*SvoMid 
seizure.     The  premises,  where  it  took  place,  were  a  ^J^^^^^i 
house,  mill,  and  stable.     Lipscomb^  the  attorney  who  ""yingonof 
prepared  the  bill  of  sale  and  took  possession  under  it,  <>>«'  &  miller, 

by  bill  of  sale* 

Stated  that  he  took  it  for  granted  Smith  had  no  property  transferred  hU 

waggon  and 

except  upon  these  premises.     Nothing  was  seized  in  the  horses  to  a  ere- 
mill,  where  there  were  some  fixtures  belonging  to  Smith  arntied  him. 

(a)  By  6  G.  4.  c.  16.  i.  S,  it  is  an  act  of  bankruptcy  if  the  trader  shall 
'*  make  or  cause  to  be  made,  either  within  this  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goods,  or 
chattels;"  or  **make  or  cause  to  be  made  any  fraodttlent  gift,  delirerf,  or 
transfer  of  any  of  his  goods  or  chattels.'* 

3  H  4  (bought 


I 
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1833.        (bought  six  years  before  for  SOL  or  Ml.),  and  a 
sacks  of  wheat  and  beans.     The  waggon   and  hoi 

^^lOOTjf       were  taken  from  the  stable,  and  were  those  which  Si 

used  in  his  business  of  a  miller,  and  were  necessary 

carrying  it  on.     The  whole  of  the  goods  seized  ] 

duced,  on  the  sale,  144?/.     When  Smith  was  arreste 

the  plaintiff's  suit,  there  was  another  writ  out  aga 

him,  and  it  appeared  from  his  conversation  with  Z 

comb,  the  result  of  which  was  his  giving  the  bill  of  s 

that  he  was  in  considerable  pecuniai[y  difficulty.     Ti 

ton  J.  in  his  summing  up  stated  the  law  to   be, 

if  a  man  dispose  of  his  stock  in  trade  or  goods 

chattels  to  such  an  extent  as  to  disable  himself  1 

carrying  on  his  business  as  a  trader,  and  make  I 

self  insolvent,  such  conveyance  is  fraudulent;    it  i 

not  be  a  transfer  of  all  his  goods  and  chattels; 

is  it  necessary  to  shew  that  he  had  bankruptcj 

contemplation,  if  he  knew  that  in  making  the  con 

ance  he  became  insolvent  and  unable  to  go  on  with 

business.     The  result  in  that  case  must  be  that  the 

ditors  in  general  are  delayed,  and  suffer  injury  in  ] 

portion  as  the  particular  creditor  is  benefited.     ' 

learned  Judge  left  it  to   the  jury  whether  Smith. 

executing  the  bill  of  sale  to  the  plaintiff,  did  so  disi 

himself  from  carrying  on  his  business  as  a  miller. 

adverted   to   the  articles  in  the  mill  which   were 

taken,  but  desired  the  jury  to  consider  what  propor 

they  bore  to  the  whole  property,  which  was  sold 

144/.     The  jury  found  a  verdict  for  the  defendants. 

rule  nisi  was  afterwards  obtained  for  a  new  trial,  on 

ground  that  there  was  no  sufficient  evidence  of  an 

of  bankruptcy,  and  that  the  case  had  not  been  prop 

left  to  the  jury. 


i 
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Erie  now  shewed  cause.  It  was  fully  made  out  tbat^  1833* 
substantially,  all  the  property  of  Smith  was  transferred 
by  the  bill  of  sale.  If  there  were  exceptions,  they  were  ^f*^^ 
merely  colourable;  at  least  that  point  was  left  to  the 
jury,  for  the  learned  Judge  desired  them  to  say  what 
proportion  the  omitted  articles  bore  to  those  included  in 
the  bill  of  sale.  That  was  a  point  entirely  for  them, 
and  their  finding  upon  it  was  in  favour  of  the  defendants. 
It  is  clear  that  Smith  disabled  himself  from  carrying  on 
business  when  he  sold  the  waggon  and  horses,  which 
were  essential  to  his  trade  of  a  miller.  [^Detiman  C.  J. 
The  same  might  be  said  of  any  part  of  the  machinery  of 
the  mill.  Parke  J.  If  they  had  taken  a  millstone,  the 
same  argument  might  have  been  used ;  but  the  answer 
would  be,  that  the  party  was  perhaps  able  to  buy  an- 
other.] 

Fottett  contr^.  To  make  the  parting  with  these  goods 
an  act  of  bankruptcy,  the  general  state  of  Smith's  pro- 
perty should  have  been  shewn.  It  is  true  that  if  a  man 
conveys  his  'aJiole  property,  with  only  a  colourable  ex- 
ception, he  commits  an  act  of  bankruptcy ;  but  it  is 
assumed  here,  without  sufficient  evidence,  that  the  pro- 
perty conveyed  was  the  whole^  within  this  rule ;  if  it  was 
not,  the  conveying  part  only  of  a  man's  efiects  is  no 
act  of  bankruptcy,  unless  it  amount  to  a  fraudulent  pre- 
ference, which  was  not  proved  here.  It  was  asked,  on 
the  trial,  whether  or  not  a  waggon  and  horses  were 
necessary  for  carrying  on  the  business  of  a  miller ;  they 
might  be  so,  but  the  question  was,  whether,  having 
parted  with  them,  he  had  not  the  means  of  procuring 
others.  A  conveyance  of  stock  or  goods,  to  constitute 
an  act  of  bankruptcy  within  the  rule  relied  upon,  must 

be 
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1833.  be  such  as  necessarily  and  immediately  causes  a  s 
page  of  the  trade.    The  only  evidence  here,  as  to 

agamsi  general  state  of  SmitK%  property,  was  the  suppositio 
Lipscomb  that  he  had  none  except  at  the  mill^  an^ 
the  premises  where  the  goods  were  taken. 


Nbwltm. 


I 


I 


Per  Curiam  (a).  We  think  this  rule  should  be  s 
lute;  perhaps,  on  another  trial,  the  evidence  ma 
more  complete.  On  this  occasion  it  rather  fell  si 
It  is  incumbent  on  the  party  who  sets  up  an  ai 
bankruptcy  of  this  description,  to  shew  the  general 
ation  of  the  property  to  have  been  such  that  insolv^ 
would  be  the  effect  of  the  transfer.  Here  it  was 
stated  what  the  whole  of  SmUKs  property  amoiinta 
For  any  thing  that  appeared  in  evidence^  he  may  1 
had  large  sums  of  money  due  to  him  at  the  time  of 
:  j.  conveyance. 

Rule  absoi 

The  cause  was  tried  a  second  time  before  Aldersat^ 
at  the  Summer  assizes,  1835,  when  more  partici 
evidence  was  given  of  the  state  of  Smith's  affairs  at 
time  of  his  executing  the  bill  of  sale ;  and  Aldersa 
left  it  to  the  jury  whether  he,  by  that  instrument,  c 
veyed  away  so  much  of  his  properly  as  to  incapaci 
himself  from  carrymg  on  his  busiciess  by  the  insolve 
which  would  ensue.  The  jury  found  for  the  defenda 
A  new  trial  was  moved  for  in  the  ensuing  term ;  but 
learned  Judge,  on  being  referred  to,  expressed  hin 
satisfied  with  the  verdict,  and  the  Court  refused  a  ra 


I 

t 
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ISSS. 


The  King  against  Goldsmith.  ^*4ih. 

THE  Solicitor-General  in  last  Michaelmas  term  ob-  BychMierof 
Car,  S.  tbere 

tained  a  rule  calling  upon   Thomas  Goldsmith  to  were  to  be  in 

,  the  borough  of 

shew  cause  why  a  quo  warranto  information  should  not  &  a  major, 
be  exhibited  against  him,  to  shew  by  what  authority  he  twenty-four 
claimed  to  be  mayor  of  the  borough  of  Sudbunfj  in  the  mmcs.  "on 
county  of  Suffolk i  on  the  ground  that  there  was  not  a  J^o^ofan 
majority  of  capital  burgesses  present  at  the  meeting  at  •Wermanthe 
wliich  he  was  elected,  or  the  meeting  at  which  he  was  aldermen,  or 

^  the  greater  part 

sworn  in.  of  them,  were 

to  elect  a 

The  mayor,  aldermen,  and  burgesses  of  the  borough  capital  burgea 

of  Sudbury  were  incorporated  by  charter  of  16  Car.  2.,  pUoe*)^  Jhen  a 

and  it  was  thereby  granted  that  in  the  said  borough  jj^  ^^I'tST' 

**  there  misht  and  should  be  from  time  to  time  seven  ""y***  ^^«'- 

^  men,  and  other 

persons  of  the  elder  and  principal,   better  and  more  capital  bur- 
gesses, w  the 

honest  inhabitants  of  the  said  borough,  who  should  be  greater  part  of 

them,  were  to 

called  the  aldermen  of  the  said  borough,  out  of  which  elect  a  sue. 
said  seven  aldermen  one  of  them  should  be  the  mayor  among  the  in- 
of  the  said  borough,  and  that  there  might  and  should  hni^ti ;  imd 
be  twenty-four  persons  of  the  better  and  more  discreet  |S*be*annujiU* 
and   more  honest  men  and  inhabitants  of  the  said  <i<c<^ona 

certam  day 

borough  who  should  be  called  the  capital  burgesses  of  ''hjiA^rftur. 

genet  cfthe 

the  said  borough  for  the  time  being."     And  that  when-  md  btH-ougk,  or 

the  greater 

ever  any  such  alderman  should  die,  be  removed,  or  number  of 

them,*'  with  tho 
content  of 
twenty-four  freeholders  and  inhabitants  to  be  chosen  as  directed  by  the  charter.  In  practiot, 
the  mayor  had  always  been  elected  by  the  capital  burgesses  only.  At  the  election  of  mayor 
on  the  charter  day  in  1838,  there  was  not  a  majority  of  the  number  of  twenty-four  capital 
burgesses  present,  and  uo  other  burgesses  attended  : 

Held,  that  this  did  not  avoid  the  election,  for  that  the  word  '*  burgesses**  in  the  charter 
(where  it  treated  of  the  election  of  mayor)  could  not  be  construed  to  mean  only  capital  bur. 
gesses;  that  the  r^t  of  election  did  not  derolve  upon  the  body  of  capital  burgesasa  by  tlia 
mere  forbearance  of  the  other  burgesses  to  interfere ;  and  that  the  capital  buigiwei,  in  aUct- 
iog  the  mayor,  acted  in  the  capaaty  ci  burgesiet  merely. 

depart 
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188S.        depart  the  borough,  it  should  be  lawful  '^  for  the  mf 
and  other  aldermen  of  the  said  borough  then  survii 

ITw  Kino  ,   .  ^ 

agahui  or  remaining,  or  the  greater  part  of  them,  to  el 
nominate,  and  appoint  one  other  better,  more  ho 
and  discreet  man  of  the  twenty-four  capital  burgessc 
the  said  borough  for  the  time  being,  to  be  an  alden 
in  the  place  of  him  so  dying,"  &c«  And  that  whem 
any  of  the  twenty-four  capital  burgesses  should  die, 
it  should  be  lawful  **  for  the  mayor  and  aldermen 
other  capital  burgesses  of  the  said  borough  then 
▼iving  or  remaining,  or  the  greater  part  of  them 
elect,  nominate,  and  appoint  one  other  better^  n 
honest  and  discreet  man  of  the  inhabitants  and 
gesses  of  the  borough  aforesaid  unto  the  afore 
number  of  twenty-four  capital  burgesses,  and  to 
place  and  office  of  capital  burgess  of  the  borough  al 
said,  in  the  place  of  him  so  dying,"  &c  And  it 
further  granted  by  the  charter,  *^  that  the  burgessc 
the  said  borough  for  the  time  being,  or  the  gre 
number  of  them,  might,  with  the  consent  of  twenty-i 
men  who  should  be  freeholders  and  inhabitants  of 
said  borough,  and  chosen  and  nominated  by  the  ms 
and  aldermen  of  the  said  borough,  or  the  greater  ] 
of  them  for  the  time  being,  from  thenceforth  for  i 
yearly  upon  Monday  next  before  the  Feast  of  the 
tivity  of  the  blessed  Virgin  Mary^  between  the  he 
of  nine  and  eleven  in  the  forenoon  of  the  same  c 
assemble,  and  might  and  should  be  able  to  assen 
together  in  the  common  hall  of  the  borough  afores 
or  in  any  other  convenient  place  within  the  said  boroi 
of  Sudbunfj  and  should  and  might  freely  and  lawfi 
elect  and  nominate  one  of  the  aforesaid  aldermen  of 

boroi 
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borough  aforesaid  for  the  time  being  to  be  mayor,  or  1833* 
ioto  the  office  of  mayor  of  the  said  borough,  which  """"" 
alderman  so  elected  into  the  office  of  mayor,  should  ^axmar 
upon  Monday  next  after  the  Feast  of  SL  Diom^sius 
immediately  following  the  said  election,  take  his  cor- 
poral oath  before  the  old  mayor  and  the  steward  of  the 
said  borough,  or  his  sufficient  deputy,  faithfully  to  exe- 
cute the  said  office,  and  should  remain  and  continue  in 
the  said  office  from  the  said  Monday  next  after  the  said 
Feast  of  St.  Dionysius^  for  one  whole  year." 

The  affidavits  in  support  of  this  application  stated, 
that  on  the  3d  of  September  then  last  past  (being  the 
Monday  next  before  the  Nativity,  iLC.\  there  were  only 
five  aldermen  and  sixteen  capital  burgesses  of  the  said 
borough  in  existence ;  and  that  on  that  day,  at  a  pre- 
tended court  of  the  corporation,  Thomas  Goldsmith^  now 
claiming  to  be  mayor  of  the  borough,  was  alleged  to 
have  been  elected  mayor :  and  that  there  were  not  then 
present  thirteen  capital  burgesses  of  the  borough,  but 
only  eleven ;  and  that  at  a  pretended  court  on  the  10th 
of  October  following  (being  Monday  next  after,  &c.) 
at  which  the  said  T.  G.  was  sworn  in  as  mayor,  there 
were  only  ten  capital  burgesses  present.  The  affidavit 
in  answer  did  not  materially  vary  the  state  of  facts. 

Sir  James  Scarlett  (with  whom  was  B.  Jndrews\ 
now  shewed  cause.  The  objection  is,  that  a  majority 
of  capital  burgesses  were  not  present  at  the  election 
or  swearing  in.  But  by  the  express  words  of  the  char- 
ter the  election  is  in  the  bm^essesj  with  the  assent  of 
twenty«four  freeholders.  Where  capital  burgesses  are 
meant,  as  distinguished  from  burgesses,  the  charter  de- 
signates 
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1888.       signates  them  accordingly.    As  to  the  swearing  in» 
"""""'       charter  has  no  words  to  support  the  present  objectio 

Th«  Kno 
9gam$i 

The  SoUcUoT'^General  and  Kelly^  being  here  ca 
upon  to  support  the  ruley  contended,  that  on  r^ere 
to  the  whole  charter,  the  word  burgesses  must  be  ta 
to  haTe  been  inaccurately  used  for  capital  burges! 
and  that  the  Court  would  rectify  such  inaccuracy  I 
reasonable  intendment    But, 

Per  Curiam  (a).    The  words  of  the  charter  are 
plain  to  be  got  over,  and  it  is  not  even  shewn  tha 
practice  the  privilege  of  electing  has  been  confine 
the  capital  burgesses. 

The  rule  was  therefore  discharj 

Kdly^  on  a  subsequent  day  (JUoy  7th),  moved  a^ 
for  an  information  to  the  effect  above  mentioned, 
I  the  aflSdavit  of  a  burgess,  who  deposed,  in  addition 

I  the  matters  above  stated,  with  reference  to  the  daj 


i     H 


I 


J 


j  election,  that  during  all  the  time  he  had  lived  at  Sm^ 

!  and  had  been  such  burgess,  and,  as  he  was  informed  a 

'  f  bdieved,  from  the  time  of  granting  the  charter,  it  fa 

I  been,  and  still  was,  the  invariable  usage  and  custom 

the  borough  for  the  mayor  to  be  elected  at  a  court 
orders  and  decrees,  consisting  of  the  mayor,  alderme 
and  capital  burgesses,  assisted  by  the  twenty-four  frc 
holders  in  the  charter  mentioned,  and  consisting 
and  attended  by  no  other  persons  whomsoever*  Ae 
that  the  election  of  such  mayor  takes  place  by  tl 
majori^  of  the  said  capital  burgesses,  with  the  assent 


I 


(a)  Denman  C.  J.»  LUtledtile  and  Parke  J», 
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the  said  freeholders,  and  that  none  of  the  burgesses  or        18dS« 
free  burgesses  at  large,  who  are  several  hundreds  in      ^    „ 
number,  ever  attend  or  have  notice  to  attend  at  such        offmut 
election  of  mayor:   and  the  deponent  verily  believed 
that  none  but  the  mayor,  aldermen,  and  capital  bur- 
gesses and  freeholders  aforesaid  attended  the  said  sup- 
posed election  on  the  3d  of  September^  or  had  notice 
to  attend  the  same ;  and  that  the  deponent  himself  re- 
ceived no  such  notice. 

KeUi/f  on  this  statement,  contended  that  the  election 
could  not  be  valid.  By  the  words  of  the  charter,  the 
election  is  in  the  burgesses ;  but  by  usage,  the  capital 
burgesses  have  always  elected.  Let  the  right  be  sup- 
posed to  reside  in  either  body ;  if  the  capital  burgesses 
are  to  elect,  there  was  not  a  majority  of  them  pre- 
sent ;  if  the  burgesses  at  large^  none  attended,  or  had 
notice.  [^Denman  C.  J.  Was  any  notice  necessary, 
the  election  being  on  the  charter  day  ?  Parke  J.  Are 
not  the  capital  burgesses  burgesses?]  It.  may  be 
questioned  whether  they  are,  for  the  purpose  of  this 
election.  The  charter  distinguishes  them,  when  it  says 
that  the  capital  burgesses  shall  be  elected  from  among 
the  burgesses. 

Per  Curiam  (a).  The  capital  burgesses  do  not  cease 
to  be  burgesses.  At  most  the  case  only  amounts  to 
this,  that  it  has  been  the  usage  of  the  inferior  burgesses 
not  to  take  part  in  the  election  of  mayor.  But  this 
usage  is  not  to  control  the  charter;  and  it  is  impossible 
to  say  that  the  general  word  buigesses  there  employed  in 

(a)  Dmman  C  J.f  LUUedale  and  Parke  Jt. 

reference 
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Qoiamnu, 


CASES  IN  EASTER  TERM 

reference  to  the  elecdon  of  mayor,  is  meant  to  sif 
capital  burgesses,  when  these  are  so  expressly  dl 
guished  in  other  parts  of  the  charter.  If  the  bui^ 
in  general  have  been  prejudiced  by  not  exercising  i 
rights,  they  should  have  known  them  better. 

Rule  refi 


Friday, 
J/oy  4tb. 

-v/^i»U£^  p^y  On  motion  for 
^%,  quo  wamnto 
iorormatioo,  an 
aiidAvit  tUting 
the  ralator't 
infomiation 
and  belief  thU 
the  officer  was 
elected  at  a 
court  held  on  a 
certain  daj, 
and  there  was 
not  at  the  court 
where  he  was 
elected  a« 
aforesaid,  a 
proper  number 
of  electors  pre- 
sent* is  an- 
swered if  it  be 
sworn  that  there 
was  a  proper 
number  of 
electors  at  the 
court  held  on 
the  specified 
daj,  and  that 
the  officer  was 
not  elected  at 
that  court. 
The  officer  is 
not  bbund  to 
answer  for  the 
proceedings  of 
an  J  other  daj 
than  that  spe- 
cified by  the 
relator. 


\  ' 


The  King  against  Rolfe. 

HTHIS  was  a  motion  for  a  quo  warranto  i 

calling  upon  William  BcyaJafid  Eolfe  to  shei 
what  authority  he  claimed  to  be  a  capital  burge 
Sudbury^  on  the  grounds  that  there  was  not  a  maj 
of  the  aldermen  or  of  the  capital  burgesses  present  i 
meeting  at  which  he  was  supposed  to  be  electe4 
that  there  was  no  proper  notice  of  such  meeting, 
affidavit  (sworn  by  a  burgess)  in  support  of  the 
set  out  the  charter  as  in  the  preceding  case  (antey  p.  I 
and  the  relator  then  stated  as  follows :  — 

*^  That  he  has  been  informed  and  verily  believes 
one  W.  iZ.  Rolfe  was  nominated  to  be  a  capital  bui 
of  the  said  borough  at  a  court,  or  pretended  cow 
the  corporation,  held  on  the  Sd  of  September  1827, 
that  he  was  elected  and  sworn  into  the  office  of  ca 
burgess  aforesaid,  nt  a  court,  or  pretended  court  oi 
said  corporation,  held  on  the  15th  of  October  li 
that  he  has  been  informed  and  verily  believes,  th; 
the  respective  times  of  the  nomination  and  election 
swearing  in  of  the  said  fV.  R.  JR.  as  aforesaid,  t 
were  in  existence  only  five  aldermen  of  the  said  boro 
viz.  &C.,  and  that  there  were  not  present  at  the  a 


/ 
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or  pretended  court,  at  which  the  said  JV.  R.  R.  was  no-  1883. 
minated  as  aforesaid,  or  at  the  said  court,  or  pretended 
court,  at  which  the  said  TV.  IL  R.  was  elected  and  ny^ 
sworn  in  a  capital  burgess  as  aforesaid,  four  of  the  said 
aldermen  of  the  said  borough.''  There  was  a  statement 
similarly  worded,  with  respect  to  the  number  of  capital 
burgesses  in  existence  and  present  when  the  two  courts 
were  holden. 

The  relator  also  stated  his  information  and  belief^ 
that  previous  to  the  nomination  or  election,  and  swear- 
ing in  of  the  said  JV,  R.  Rolfe  as  aforesaid,  no  sum- 
monses were  issued  to  the  members  of  the  corporation 
to  give  them  notice  of  courts  to  be  holden  for  the  above 
respective  purposes,  nor  was  the  bell  rung  at  the  top  of 
the  Moot  Hall,  to  announce  the  holding  of  the  said  courts, 
as  the  practice  had  been  till  within  the  last  four  years. 

The  affidavits  in  answer  stated  that,  at  the  courts 
holden  on  the  Sd  of  September  and  15th  of  October j 
mentioned  in  the  relator's  affidavit,  there  were  pre- 
sent, on  the  first  occasion  four  aldermen  and  fifteen 
capital  burgesses,  and,  on  the  second,  four  aldermen  and 
sixteen  capital  burgesses.  But  they  added,  that  the  said 
W.  R.  Rolfe  was  not  nominated  a  capital  burgess  at  the 
said  court  holden  on  the  3d  oi  September j  nor  elected  and 
sworn  in  at  the  said  court  holden  on  the  15th  of  October. 
There  were  also  statements  as  to  the  notices  of  holding 
the  courts,  which  it  is  not  material  to  go  into. 

Sir  James  Scarlett  and  B.  Andrews  now  shewed 
cause.  The  relator  has  sworn  to  his  information  and 
belief  only,  that  Rolfe  was  nominated,  and  elected, 
and  sworn  in  on  certain  days,  when  there  was  not  a 
sufficient  number  of  electors  present.     On  the  other 

Vol.  IV.  3 1  hand, 
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I83S.        hand,  it  is  positively  stated  that  there  was    a  pn 
"""        number  present  on  those  days ;  and,  further^  that  tl 

The  Kwo  ^  "^ 

ogamu        were  not  the  days  on  which  Boife  was  elected. 

prima  facie  case  made  by  the  relator  is  answered, 
he  is  not  bound  to  go  farther  and  prove  his  title 
shewing  what  passed  on  the  days  when  he  actually 
nominated,  elected,  and  sworn  in. 

The  Sdicitcr-General  and  Kelly  contr^.  Suffix 
ground  is  laid  for  granting  the  information*  The 
if  granted,  does  not  conclude  the  party.  The  re 
cannot  be  expected  to  swear  to  more  than  his  infi 
ation  and  belief,  not  having  the  means  of  obtai 
actual  knowledge.  He  states  that  he  is  informed 
believes  that  Bolfe  was  nominated,  and  elected, 
sworn  in  at  courts  holden  on  certain  days,  and  tlu 
the  times  of  his  nomination,  and  election,  and  swearii 
as  aforesaid,  there  were  not  present  the  proper  num 
of  aldermen  and  capital  burgesses.  The  affidavits  in 
swer  do  not  say  that  the  proper  numbers  were  pre 
on  the  days  when  he  was  actually  nominated,  elec 
and  sworn  in.  They  do  not,  therefore,  meet  the  pr 
facie  case.  The  relator  was  obliged  to  assign  cer 
days ;  but,  as  in  the  case  of  an  indictment,  he  is 
bound  to  the  days  stated.  The  affidavits  in  ana 
ought  to  have  shewn,  that  whenever  the  party  was  dec 
his  election  was  regular. 

Denman  C.  J.     The  primi  facie  case  is   not  i 

» 

ported.  A  relator  cannot  say  to  the  Court,  that  m 
ever  the  officer  was  elected,  he  was  not  duly  elec 
He  must  know  and  state  when  the  party  was  elec 
and  establish  a  primft  facie  case  referable  to  that  ti 

I 
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Here  that  has  not  been  done.     An  officer  ought  not  to        1833. 

be  required,  on  such  an  application,  to  give  an  account 

of  all  that  passed  on  any  day.     And  I,  for  one,  should        against 

be  very  slow  to  grant  a  rule  of  this  kind  afler  the 

lapse  of  five  years,  unless  in  a  case  which  left  the  Court 

no  discretion. 

LiTTLEDALE  J.  coucurrcd. 

Parke  J.  I  think  the  days  assigned  were  material. 
There  might  be  a  sufficient  primft  facie  case  to  call  oi\ 
the  party  for  an  answer  as  to  those  particular  days ;  but 
if  that  answer  is  given,  enough  is  done  to  meet  the 
application.  As  it  has  been  put  by  my  Lord,  a  relator 
is  not  entitled  to  say,  tliat  whenever  an  officer  was 
elected,  he  was  unduly  elected.  The  rule  will,  therefore, 
be  discharged. 

Rule  discharged. 


The  King  asainst  May.  satwday. 

May  4th. 


•to 


^PHIS  was  a  motion  for  a  quo  warranto  information,  Where  it  is  ^:ii^iW^    .r^ 

calling  upon  William  Oliver  May  to  shew  by  what  ^barter,  thst  a 
authority  he  claimed  to  be  a  capital  burgess  of  Sudbury^  dbduThaYe'so 
on  the  grounds  that  there  was  not  a  majority  of  the  JJJJ^^^"" 
aldermen,  nor  of  the  capital  buriresses,  present  at  the  f^^J  c»p»**i  , 

•  "^  o  '   r  bufgeMee;  and 

meetincr  at  which  he  was  supposed  to  be  elected,  or  at  t^^  ^h«n  one 

'^  rr  »  of  the  Utter 

the  meeting  at  which  he  was  sworn  in ;  and  that  due  thaii  die,  de- 

.  .  piu^  or  be  re- 

notice  was  not  given  of  the  former  meeting.  moYed,  another 

thall  be  elected 
in  his  place  hj**the  mayor  and  aldermen ,  and  other  capital  burgeues  then  turviving  or  remain^ 
ing,  or  the  greater  part  of  them  ;**  the  election  must  be  made  by  a  majority  of  the  full 
numbers  of  aldermen  and  of  capital  burgesses :  a  mere  majority  of  the  members  of  both 
bodies,  who  happen  to  sunri?e  at  the  time,  is  not  sufficient.  ^ 

SI  2  rj^^I-Jac.m 


II 


Mat. 


844  CASES  IN  EASTER  TERM 

1833.  The  relator's  affidavit  was  similar  to  that  in  Me, 

'    ~       Bolfe  (a).    It  set  out  the  charter  as  before,  and  t 

The  K^o  ./    V   ^ 

a^abut  Stated  that  May  was  nominated  a  capital  burgess 
a  court,  or  pretended  court,  on  the  6th  of  Sepien 
1830,  and  was  elected  and  sworn  in  at  a  court,  or  ] 
tended  court,  on  the  11th  of  October  18S0.  Ths 
those  times  thefe  were  in  existence  only  five  alden 
of  the  borough;  that  there  were  not  four  of  tl 
present  at  either  court,  and  at  the  latter  only  two.  1 
at  the  said  respective  times  there  were  only  six 
capital  burgesses  in  existence,  and  that  there  were 
thirteen  present  at  either  court* 

In  the  affidavits  on  the  otlier  side  it  was  sworn, 
of  five  aldermen,  (including  the  mayor),  who  were 
viving  at  the  times  in  question,  three,  including 
mayor,  were  present  at  the  first  court,  and  all  the 
at  the  second ,  and  that  of  sixteen  capital  burgesses^ 
were  surviving  at  those  times,  nine  were  present  at  < 
court 

Sir  James  Scarlett  and  B.  Andrews  now  shewed  cai 
The  words  of  the  charter  are,  that  capital  burgesses  s 
be  elected,  nominated,  and  appointed  by  <<  tlie  ma 
and  aldermen  and  other  capital  burgesses  of  the  said 
rough  then  surviving  or  remaining,  or  the  greater  pai 
them.''  Here,  it  is  true,  there  was  not  a  majority  of 
full  number  of  each  elective  body ;  but  there  was  a  i 
jority  of  the  survivors.  Rex  v.  Devonshire  (4)  was  d 
in  moving  for  the  rule ;  but  there  the  Court,  in  interp 
ing  the  clause  which  is  deemed  analogous  to  this, 
guided  by  other  clauses  of  the  charter  (all  relatinj 

(a)  Ant^,  p.  840.  (6)  1  P.  j-  a  609. 

deed 
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elections  by  one  single  class,  the  capital  burgesses),        1888. 
which  left  no  doubt  of  the  intention,  and  which  are  not      ^    „ 

Tlie  KiMo 

found  here.  The  words  here  import  that  the  surviving  '^[f^'^ 
members  of  the  different  elective  bodies,  or  the  majority 
of  the  whole  number  of  survivors,  shall  elect  The 
mayor  must,  of  course,  be  present,  because  he  is 
specially  named;  but  of  the  other  parts  of  the  cor- 
poration, the  survivors,  who  are  all  thrown  together 
into  one  class,  or  the  greater  part  of  them,  are  to  elect 
If  it  had  been,  ^^  the  greater  part  of  them  respectively," 
the  case  might  have  been  different  The  attempt  on 
the  other  side  is,  to  read  the  clause  as  if  *^  then  sur- 
viving or  remaining''  were  struck  out.  It  was  not  in- 
tended by  the  charter  that,  if  a  majority  of  either  elective 
body  were  lost,  the  corporation  should  be  dissolved. 

Denman  C*  J.  There  may  be  distinctions  drawn 
between  this  case  and  Bex  v.  Devonshire  (a) ;  but  they 
are  the  same  in  principle.     The  rule  must  be  absolute. 

LiTTLEDALE  and  Parke  Js.  concurred. 

Rule  absolute. 
A  similar  rule  was  then  made  absolute  on  the  same 
ground,  in  Rex  v.  Bridgman, 

(a)  IS.  j-C.  60d. 
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183S. 


Clarke  against  Powell. 

A  Btockbrokcr     TTVEBT  for  penalties  for  acting  as  a  broker  wi 
within  6  Anru,  the  City  of  London^  in  purchasing  50/.  3  per  cei 

c«  16.  and 

57  G.S.  cli.,    and  procuring  the  same  to  be  transferred  in  the  b< 

and  liable  to 

the  penalty  im-   of  the  goYemor  and  company  of  the  bank  of  JEingL 

Dosed  bv  tbe 

latter  atatute  the  defendant,   not  being  at   the   time    of   such    ] 

broker wfthout  <^hase  and  transfer,  or  either  of  them,  admitted  by 

admhtedlb^tbe  ^^^^^  ^^  mayor  and  aldermen  of  the  city  of  JLondm 

court  of  mayor  \^  ^  broker,  or  to  act  as  a  broker,  within  the  said  < 

and  aldermen 

of  London.        Pica,  the  general  issue.     At  the  trial  before  Lord  j 

terden  C.  J.,  at  the  London  sittings  afler  Trinity  U 
1830,  the  jury  found  a  special  verdict  for  one  penalt 
100/.,  which  stated,  in  substance,  as  follows;  —  Since 
making  of  the  statute  6  Annej  c.  16.,  and  the  stai 
57  G.  3.  c.  Ix.,  divers  persons  have  taken  upon  tfa( 
selves-  to  act  within  the  city  of  London  and  liber 
thereof,  in  the  buying  and  selling  of  the  public  \ 
joint  stock  of  government  annuities,  transferable  at 
bank  of  England^  and  other  public  securities,  for  oth 
for  reward  in  that  behalf,  such  persons  so  acting 
having  been  admitted  by  the  court  of  mayor  and  ale 
men  of  the  said  city  to  be  brokers  in  pursuance  of 
said  act  of  the  6  Anne ;  and  since  the  passing  of 
said  acts,  divers  other  persons  have  so  taken  upon  tb 
selves  to  act  within  the  city  of  Londjon  and  libei 
thereof,  in  the  buying  and  seUing  of  the  public 
joint  stock  of  government  annuities,  transferable  at 
bank  of  England^  and  other  public  securities,  for  otfa 
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for  reward  in  that  behalf,  and  such  last-mentioned  per-  1888. 
sons  have  been  admitted  by  the  said  court  of  mayor  and  ^ 
aldermen  to  be  brokers,  and  to  act  as  brokers  in  pur- 
suance of  the  said  act  of  the  6  Anne;  and  have  been, 
and  are^  from  time  to  time,  required  to  make  and  exe- 
cute  upon  such  admissions,  the  broker's  bond  of  the  city 
of  London.  Since  the  27th  day  of  June  1817,  viz.  on  the 
8th  of  Judy  1829,  within  the  said  city  of  Umdon^  th^ 
defendant  did,  for  reward  to  him  in  that  behalf,  purchase 
for  John  Johnson^  of  one  Norman  Wilkinson^  a  certain 
interest  or  share,  amounting  to  the  sum  of  50^,  in  a 
certain  public  joint  stock  government  annuity,  transfer- 
able at  the  bank  of  England,  that  is  to  say,  in  the 
capital  or  joint  stock  called  the  reduced  3  per  cent  an- 
nuities, transferable  at  the  bank  of  England;  and  did 
then  and  there  procure  the  said  sum  of  50/.  interest  or 
share  in  the  said  stock,  to  be  transferred  by  N.  W.  to 
J.  Jl,  in  the  books  of  the  governor  and  company  of  the 
bank  of  England,  and  did  receive  from  J. «/.,  as  a  re- 
ward and  commission  for  such  purchase  and  transfer, 
the  sum  of  Is.  Sd.,  (a)  [and  did,  from  time  to  time,  both 
before  and  since  the  said  27th  day  of  June,  on  various 
occasions,  buy  divers  shares  in  the  government  securities, 
transferable  at  the  bank  of  England,  for  divers  other 
persons,  for  reward  in  that  behalf,]  and  was  not,  at  the 
time  of  the  said  purchases  and  transfers,  or  of  any 
of  them,  admitted  by  the  court  of  mayor  and  aldermen 
of  the  city  of  London  to  be  a  broker,  or  to  act  as  a 
broker,  within  the  said  city,  nor  had  he  obtained  any 
admission  by  or  from  such  court 

(a)  The  words  between  crotchets  were  inserted  in  the  special  rerdict, 
alter  the  argomcnt*  at  the  suggcition  of  the  Court 
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1833.  The  bond  before  1818  was  in  the  penalty  of 

"■"""        conditioned  as  follows :  —  "  That  the  party  who 

Claakb 

^aintt  mission  is  recited  should  fiuthfully  execute  his  offii 
employment  without  fraud,  and  should,  upon  ever 
tract,  bargain,  or  agreement  made  by  him,  dedai 
make  known  to  such  person  or  persons  with  whoo 
agreement  was  made,  the  name  of  his  principal^ 
quired;  and  should  keep  a  book  or  register,  and  t 
fairly  enter  all  such  contract^  &&  within  three 
and  should,  upon  demand  made  by  either  of  the  p 
buyer  or  seller,  produce  such  entry,  and  prove  the 
and  certainty  of  such  contracts,  &c. :  and,  for  satisi 
of  all  such  persons  as  should  doubt  whether  he 
lawful  and  sworn  broker,  should  produce  a  certain  i 
and  should  not,  direcdy  or  indirectly,  by  himself  < 
other,  deal  for  himself  or  any  other  broker  in  tl 
change  or  remittance  of  money,  or  in  buying^  an; 
or  tallies,  order  or  orders,  bill  or  bills,  share  or  s 
or  interest  in  any  joint  stock  to  be  transferred  or  ass 
to  himself  or  any  broker,  or  to  any  other  in  trust  fo 
or  them;  or  in  buying  any  goods,  wares,  and 
chandises  to  bargain  or  sell  again  upon  his  own  act 
or  for  his  own  or  for  any  other  broker's  benefit  < 
vantage;  or  to  make  any  gain  or  profit  in  buyi] 
selling  any  goods  over  and  above  the  usual  broken 
and  should  discover  any  person  whom  he  should 
to  be  acting  as  broker,  not  being  duly  authorised 
should  not  employ  any  one  under  him  to  act  as  a  bi 
not  being  duly  admitted ;  and  should  not  presume  tc 
and  assemble  in  Exchange  AUey^  or  other  public  pc 
or  passages  within  the  city,  and  liberties  thereof 
than  upon  the  Royal  Exchange,  to  negociate  his 


Pbwxix. 


IN  THE  Third  Year  of  WILLIAM  IV.  849 

ness  and  affairs  of  brokerage  to  the  annoyance  or  ob-        18SS. 
struction  of  any  of  his  Majesty's  subjects,  or  any  otber^       "~" 

Clarkk 

in  their  business  or  passage  about  their  occasions."  jagahut 

The  form  of  bond  after  1818  was  in  1000/.,  and 
conditioned  as  the  former  bond,  except  that  there  was  a 
condition  for  giving  either  to  the  buyer  or  seller,  within 
twenty-four  hours  after  demand,  a  contract  note,  con- 
taining therein  a  true  copy  of  the  entry  to  be  made  in 
the  ^^  broker* s book ;^*  and  that  the  stipulation  respecting 
the  assembling  in  Exchange  Alley  or  other  public  places, 
was  omitted.  This  case  was  argued  in  Michaelmas 
term. 

Fdlett  for  the  plaintiff.  The  question  is,  whether 
a  person  acting  as  a  stockbroker  within  the  city  of 
London^  or  its  liberties,  is  a  broker  required  by  the 
statute  of  6  Anne^  c.  16«,  to  be  admitted  to  that  office 
by  the  court  of  the  mayor  and  aldermen  of  the  city 
of  London,  That  statute  subjects  a  party  acting  as  a 
broker  within  those  limits,  and  not  haying  been  so 
admitted,  to  a  penalty  of  25/.  By  the  57  G«  S.  c.  Ix^ 
that  penalty  is  increased  to  100/.  In  Janssen  v.  Green  (a) 
it  was  decided,  that  a  stockbroker  was  a  broker  within  the 
meaning  of  the  statute  of  Anne,  and  the  authority  of 
that  case  was  recognised  in  Gibbons  v.  Bute  (d),  where 
it  was  decided  that  a  shipbroker  was  not  within  the  act, 
because  he  was  not  a  person  who  bought  and  sold  for 
another.  In  popular  language,  a  broker  is  a  person 
who  makes  contracts  for  others.  One  of  the  de6nition8 
given  of  the  word  broker^  in  Johnson's  Dictionary^  is 
^^  one  who  does  business  for  another.''     In  Jacob's  Law 

(a)  4  Burr,  2103.  (6)  4  Bingh.  301. 
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Dictionary  brokers  are  described^  **  Those  win 
bargains  in  matters  of  money  or  merchandise;" 
enumerates  exchange^rokers,  com-brokers»  bn 
stock,  and  pawnbrokers.    In  Blunfs  l/rm  Dictim 
mentioned  ^^  exchange-brokers,  mediators  in  m 
tract  of  buying  and  selling,  or  contracts  of  m 
and  pawnbrokers."    In  Caa)el  there  is  a  similar  c 
ation.     The  stat  Ic^.  1.  c.  21.(a)  gives   the 
London  the  power  of  admitting  brokers,  and  d 
them  as  persons  who  make  contracts  between  mc 
and  tradesmen.     The  meaning  of  the    term 
statute  of  Anne  is  to  be  collected  from  other 
legislation  passed  about  the  same  time.       It 
said  that,   at  the  time  of  the  passing  of  the 
c.  16.  there  were  no  stocks  transferable  in   thi 
of  England;    but  there   were    government     sc 
then  transferable.      The  8  &  9  fF.  3.  c.  20.   is   ( 
*^  An  Act  for  making  good  the  Deficiencies  of 
Funds  therein  mentioned,  and  for  enlarging  the 
Stock  of  the  Bank  of  England,   and   for  raisi 
Public  Credit;"  and  section  60.  imposes  a  pen 
20/.  upon  every  person  who  shall  be  employe 
broker  on  the  behalf  of  any  person  to  make  oi 
any.  bargain  or  contract  for  the  buying  or  selling 
orders  or  tallies  (in  the  act  mentioned),  who  sha 
more  than  2s.  6d.  per  cent  for  brokerage.**     This 
that,  before  the  statute  of  the  6  Anne,  the  1^ 
applied  the  term  broker  to  a  person  buying  and 
public  securities.     The  8  &  9  fF.  3.  c.  32.  (which 
force  for  three  years  only)  provided  that  no 
should  act  as  a  broker  in  making  bargains  res] 


(o)  See  p.  857.  post. 
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any  bank  stock,  or  any  tallies,  bills  of  credit,  or  tickets        18SS. 
payable' at  the  receipt  of  the  exchequer,  or  at  any  of-     cUm 
the  public  o£Bces,  who  bad  not  been  admitted  a  broker        ogahui 
within  the  city  of  London ;  and  in  the  fifth  section^ 
which  imposes  a  penalty  of  500/«,  the  word  broker  is 
constantly  used  in  reference  to  stock  (a).     By  10  Anne^ 
c.  19.  «;  121.,   a  penalty  is  imposed  on  every  person 
*'  who  shall  be  employed  as  a  broker,  in  the  behalf  of 
any  other  person,  to  make  any  bargain,  or  contract 
for  the  buying  or  selling  of  any  tallies,  orders,  ex« 
chequer  bills,   exchequer  tickets,   bank  bills,   or  any 
share  or  interest  in  any  joint  stock  erected  by  act  of 
parliament,  &c.,  who  shall  take  or  receive,  directly  or  in- 
directly, any  sum  of  money,  or  other  reward,  exceeding 
the  sum  of  2s.  9d.  per  cent"     The  6  G.  1.  c.  18.  s.  21. 
enacts,  **  that  if  any  broker,   or  person  acting  as  a 
broker  for  himseli^  or  on  behalf  of  any  others,  shall 
bargain,  sell,  buy,  or  purchase,  or  contract  or  agree  for 
the  bargaining,  selling,  buyjng,  or  purchasing  of  any 
share  or  interest  in  any  of  the  undertakings  by  that  act 
declared  to  be  unlawful,  or  in  any  stocky  or  pretended 
stocky  of  such  undertakers,"  he  shall  be  disabled  from 
practising  as  a  broker,  and  also  forfeit  the  sum  of  500/. 
It  appears,  therefore,  from  these  several  acts  (which  are 
nearly  contemporaneous  with  the  stat.  6  Anne^  c.  16.)  that 
the  legislature  used  the  word  broker  as  descriptive  of  a 
person  who  made  contracts  for  others  in  merchandise, 
transferable  stock  of  private  companies,  or  government 
securities.     The  7  G.  2.  c.  8.  5. 4.  imposes  a  penalty  of 
500/.  upon  all  brokers  and  agents,  negotiating  any  con- 
tract for  the  buying,  selling,  assigning,  or  transferring 

(a)  See  p.  858.  poit. 
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.  189S.        of  any  public  or  joint  stock,  or  other  public  se 
^  whatsoever,  which  the  person  on  whose  behalf  t 

Clamci  .  . 

agamtt  tract  shall  be  made,  shall  not  at  the  time  of  maku 
contract  be  actually  possessed  of  or  endtled  to 
own  right,  &c.  Sect  4.  also  imposes  a  penalt 
brokers  n^otiating  other  bargains  respecting 
prohibited  by  the  act  But  Janssen  v.  Green  (a 
authority  expressly  in  point  to  shew  that  a  stool 
is  a  broker  within  the  meaning  of  the  statute  of  i 
€.  16.     (He  was  then  stopped  by  the  Court.) 

Campbell,  Solicitor-General,  contra.  Stockl 
are  regulated  by  a  general  act  of  parliament^  a 
not  required  by  6  Anne,  c.  16*,  to  be  admitted 
court  of  the  mayor  and  aldermen  of  Ixmdon. 
statute  ought  to  be  strictly  construed;  for  it  is  n< 
penal,  but  it  imposes  a  tax  on  one  part  of  his  Mi 
subjects  for  the  benefit  of  another.  The  statute  5< 
c.  Ix.  is  similar  in  its  nature.  It  is  for  increasii 
payments  to  be  made  by  brokers,  and  it  raisi 
penalty  to  100^  As  the  statute  itself  does  not  ; 
definition  of  the  word  broker,  the  meaning  of  thai 
may  be  collected  from  other  acts  of  parliament 
Court  cannot  adopt  either  the  popular  or  men 
use  of  the  word  broker  $  for  there  are  various 
sons  called  brokers  who  are  not  within  the  mc 
of  the  statute,  as  furniture  brokers,  ship  br 
and,  probably,  insurance  brokers.  A  broker  is  i 
son  whose  employment  is  to  buy  and  sell  for  < 
some  visible,  tangible  commodity,  capable  of 
very.     If  the  word  be  not  so  confined,  an  insi 

(a)  4  Burr.  2103. 
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broker  might  be  considered  within   the  act,  for  he        1833. 
buys  and  sells  for  others  a  contract  of  indemnity ;  or       " 
an  attorney,  who  buys  and  sells  for  others  the  grant  or       ^^omji 
assignment  of  an  annuity.     If  the  latter  be  not  within 
the  act,  a  stockbroker  is  not,  for  he  only  buys  and  sells 
the  assignment  of  a  govemment  annuity.     Now  it  has 
been  frequently  held,  that  the  public  securities  are  not 
goods  and  chattels.     The  true  definition  is  to  be  found 
in  the  1  Jac.  1.  c.  21.:  it  recites,  that  ^^  Of  long  and 
ancient  time,  by  divers  hundred  years,  there  have  been 
used  within  the  city  to  be  selected  persons  meet  to  be 
brokers,  &c.,  who  take  their  oath  to  use  and  demean 
themselves  uprightly  and  faithfully  between  merchant 
English  and  merchant  strangers  and  tradesmen,  in  the 
contriving,  making,  and  concluding  bargains  to  be  made 
between  them,  concerning  their  wares  and  merchandises 
to  be  bought  and  sold  and  contracted  for  within  the 
city  of  London^  and  monies  to  be  taken  up  by  exchanged 
The  subject-matter  of  the  contracts  made  by  brokers  is 
described  as  wares  and  merchandise,  and  money  taken 
up  by  way  of  exchange.     Now  the  brokers  referred  to 
in  6  Anne^  c.  16.,  must  have  been  those  who  had  been 
so  denominated  by  the  ancient  usage  of  London ;  and 
whose  dealings  were  in  respect  of  goods  and  chattels 
and  monies  taken  up  by  exchange.     The  statute  8  & 
9  fV.  3.  c.  32.  was  not  in  force  when  the  statute  6  Anne^ 
c.  16.  was  passed.     The  penalties  imposed  by  the  latter 
statute  ought  not  to  be  extended  to  brokers  and  stock- 
jobbers, or  pretended  brokers,  mentioned  in  a  statute 
which  had  expired.    Janssen  v.  Green  {a)  cannot  be  sup- 

(a)  4.9urr.SJ03. 
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ISSS.        ported.    Lord  Manffidd,  in  casmdmag  the 

Anme^wdapud  the  definitioD  of  the  word  brokcf 
in  an  act  of  parliament  pasMd  near  thirty  jw 
wards.  The  rery  drcomstanoe  of  that  act  haTin 
passed  so  long  after,  for  the  r^gulatioa  of  atocHi 
raises  the  inference  diat  those  persons  were  im 
to  be  indnded  by  the  legislatBie  in  the  stataite  d 
It  is  clear  that  intbe8&9fF.3.€:.  20.  s.  S 
Icgislatnre  contemplated  that  other  perscios 
stockbrokers  might  make  purchases  and  sales  of 
It  qpeaks  of  persons  employed  as  broker^  sol 
or  otherwise,  to  make  bargains.  One  of  the  ooo 
of  the  bond  which  brokers  were  compdled  to  ent 
was,  ontil  the  year  1818,  that  thqr  ahonld  ca; 
their  business  in  the  Ayo/  Exchange^  and  i 
^Change  Alley.  Now,  the  stock  exchange  was, 
time  when  the  stat.  6  Anne^  c.  16.  passed,  and  i 
the  place  of  business  for  buying  and  <M»ll«ng 
ILittUdale  J.  The  question,  whether  a  stockbro 
within  the  act,  cannot  depend  on  the  terms  of  th 
dition  of  the  bond.]  Stockbrokers  are  regulatec 
geberal  law,  the  7  &  8  G.  2.  c.  8.  IParke  J.  Tl 
merely  obliges  them  under  a  penalty  to  keep  boo 
contains  no  other  general  regulation  for  stockbrc 
To  impose  a  tax  on  those  who  deal  in  the 
securities,  would  be  indirecdy  laying  a  tax  on  the 
fer  of  those  securities. 

Cur.  ad\ 

LiTTLEDALE  J.,  in  this  term,  delivered  the  jud, 
of  the  Court.  This  case  was  argued  before  my  b: 
Parke  and  myself,  in  the  course  of  last  Michaelmas 
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and  the  question  upon  the  record  is,  whether  a  person  18dS. 
who,  on  various  occasions,  buys  shares  in  the  government 
securities,  transferable  at  the  bank  of  England  for  other  ^nna 
persons,  for  reward,— in  ordinary  parlance,  a  stockbroker, 
-—be  within  the  provisions  of  the  6  Anne^  c,  16.,  and  the 
57  G«  8.  c.  Ix.,  and  liable  to  penalties  for  acting  as  such, 
under  the  latter  act,  in  London^  without  having  been 
admitted  by  the  mayor  and  aldermen  of  the  city  of 
London. 

The  first  of  these  acts  abolishes  the  o£Bce  of  garbler 
of  spices,  by  repealing  the  statute  of  1  Jac.  1.,  and  gives 
an  equivalent  to  the  city  by  the  admission  of  brokers. 
The  fourth  section  recites,  that  the  profits  of  the  said 
office  are  part  of  the  revenues  of  the  city  of  London^  and 
were  then  leased  to  fV.  Stewati,  under  a  rent  of  800/.  per 
annum  ;  the  profits  of  which  office,  and  the  right  of  the 
said  fV,  Stasart  to  the  same,  by  repealing  the  said  act, 
would  be  very  much  diminbhed:  it  then  enacts,  that 
*^  all  persons  that  shall  act  as  brokers  within  the  city  of 
London  and  liberties  thereof,  shall,  from  time  to  time,  be 
admitted  so  to  do  by  the  court  of  mayor  and  aldermen 
of  the  said  city  for  the  time  being,  under  such  re- 
strictions and  limitations,  for  their  honest  and  good  be- 
haviour, as  that  court  shall  think  fit  and  reasonable ;  and 
shall,  upon  such  their  admission,  pay  to  the  chamberlain 
of  the  said  city  for  the  time  being,  for  the  uses  therein- 
afler  mentioned,  the  sum  of  405.;  and  shall  also  yearly 
pay  to  the  said  uses  the  sum  of  405.  upon  the  29th  day 
of  September  in  every  year."  The  fifth  section  provides, 
that  <^  if  any  person  shall  take  upon  him  to  act  as  a 
broker  within  the  city  and  liberties,  not  being  admitted 
as  aforesaid,  he  shall  forfeit  and  pay  the  sum  of  25/.,  to 
be  recovered  by  the  chamberlain  of  the  city." 

The 
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The  Other  of  these  acts,  the  57  G.  3.  c.  Ix^  was  j 
for  granting  an  equivalent  for  the  diminution 
profits  of  the  o£Bce  of  ganger  of  the  city  by  tfa 
struction  of  the  London  Docks,  and  for  increasi 
payment  to  be  made  by  brokers.  It  raises  the  fei 
admission,  and  the  annual  payment  from  ad 
brokers,  to  5/.,  and  increases  the  penalty  upon  a  i 
**  for  taking  upon  him  to  act  as  a  broker,''  to  1(M 

The  very  question  now  raised  by  this  recon 
decided  by  the  Court  of  King's  Bench  upon  a  \ 
case,  in  the  case  of  Janssen  v.  Green  (a);  and  I 
decision  we  ought  to  be  bound,  unless  we  are 
satisfied  that  it  is  contrary  to  law.  The  questi^ 
been  fully  and  elaborately  argued  before  us  ;  and 
result  we  see  no  reason  to  think  that  the  decisic 
wrong. 

It  was  very  strongly  urged  by  the  Solicitor-G< 
that  the  clause  in  the  statute  of  Anne^  which  enac 
all  persons  **  who  shall  act  as  brokers"  in  the 
London^  shall  be  admitted,  and  pay  the  sums  t 
mentioned,  ought  to  be  strictly  construed,  as  it  in 
a  tax,  and  that  upon  persons  who  derive  no  adv^ 
from  the  abolition  of  the  office  for  which  the  pay 
are  given  as  a  compensation.  The  act,  howeve 
pears  also  to  have  had  in  view  the  regulation  of  bn 
and  to  have  secured  and  enforced  the  ancient  right 
city  to  admit  brokers,  which,  by  the  statuta  civitatL 
dinif  13  Ed.  !.(&),  it  appears  to  have  possessed  in  tl 
liest  times.  But  supposing  that  such  a  strict  constr 
ought  to  prevail,  because  the  act  imposes  a  tax  f 
benefit  of  an  individual,  and  a  corporation,  it  L 


(a)  4  Burr,  2103.        (6)  See  Ex  parte  D^sier,  I  Mer.  173.  hq 
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that  the  statute  extends  to  aU  persons  who  shall  act  as        18S3. 

brokers;  and  the  question  iS)  what  persons  fall  within 

that  description  ?    All  who  do  are  equally  liable  to  the        agamti 

FoWKLLa 

tax,  and  all  are  alike  taxed,  ¥dthout  any  corresponding 
benefit ;  for  the  abolition  of  the  o£Bce  of  garbler  appears 
to  have  conferred  no  more  benefit  on  one  class  of 
brokers  than  another.  But  as  the  legislature  has  im- 
posed the  burthen  on  aU  brokers,  all,  that  we  are  judi- 
cially satisfied  were  intended  to  be  included  in  that  de- 
nomination, must  bear  it 

In  order  to  ascertain  who  these  are,  the  statutes,  and 
particularly  those  which  were  passed  about  the  time 
with  the  act  in  question,  furnish  us  with  the  best  means 
of  information. 

The  1  Jac.  1.  c.  21.  recites,  that  persons  have  been  ad-  V  Z/^.  <«..  -^  -  ^^r? 
mitted  as  brokers,  who  have  taken  their  oaths  on  admis- 
sion ^'  to  use  and  demean  themselves  uprightly  between 
merchant  English  and  merchant  strangers,  and  trades- 
men, in  contriving,  making,  and  concluding  bargains 
and  contracts  to  be  made  between  them  concerning  their 
wares  and  merchandizes  to  be  bought  and  sold  and  con- 
tracted for,  within  the  city  of  London,  and  monies  to 
be  taken  up  by  exchange  between  such  merchant  and 
merchants,  and  tradesmen,  and  these  kind  of  persons 
have  had  and  borne  the  name  of  brokers,  and  been 
known,  called,  and  taken  for  brokers."  The  act  pro- 
ceeds to  declare  that  persons  who  buy  and  sell,  and  take 
pawn  of  garments,  &c.  are  not  brokers,  but  frippiers, 
and  to  provide  a  remedy  against  illegal  pledges ;  and  the 
last  clause  provides  that  nothing  in  the  act  contained  shall 
be  prejudicial  to  the  ancient  trade  of  brokers  between 
merchant  and  merchant  or  other  traders  or  occupiers 
within  the  city,  being  selected  as  therein  mentioned. 

Vol.  IV.  '  S  K  Though 
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18SS.  Tliough  this  was  the  occupation  of  rc^lar  bi 

at  that  time,  it  is  obvious  that  when  a  new  sub) 
dealing  was  created  in  government  securities,  thos 
dealt  in  the  same  way  reEpecting  such  securiUea, 
fall  under  the  same  denomination.  The  c)as«  ol 
who  dealt  either  partially  or  exclusively  in  this  nc 
scription  of  security,  might  equally  fall  within  tl 
scription  of  brokers  as  those  who  dealt  paitia 
exclusively  in  some  new  description  of  merchandi: 

That  this  was  so,  the  statutes  passed  id  the  n 
King  fFiltiam  clearly  and  decisively  prove.  Tt 
9  JV.  S.  c.  20.  I.  60.  mentions  broken  employed  < 
behalf  of  other  persons  to  make  bai^ains  aoc 
tracts  for  the  buying  and  selling  of  orders  < 
treasury,  and  of  tallies,  which  are  described  i 
fifty-seventh  section,  and  limits  their  brokage  to  '. 
per  cent. 

The  8  &  9  fK  S.  c.  32.,  a  temporary  act,  entitled 
Act  to  restrain  the  Numbers  and  ill  Practice  of  B: 
and  Stock  Jobbers,"  after  reciting  that  for  the 
veniency  of  trade,  sworn  brokers  have  been  an* 
admitted  within  the  city  of  London  for  the  makin 
concluding  of  bargains  and  contracts  between  mei 
and  merchant,  and  other  tradesmen,  concerning 
goods,  wares,  merchandizes,  and  monies  taken  i 
exchange,  and  for  negotiating  bills  of  exchange  be 
merchant  and  merchant ;  and  that  brokers,  stoct 
bers,  or  pretended  brokers,  have  lately  carried  <Ki 
unjust  practices  in  selling  and  discounting  tallies, 
stock,  bank  bills,  shares  and  interest  in  joint  stod 
other  matters  and  things,  and  have  combined  to 
and  fall  from  time  to  time  the  value  of  sucb  talliet 
which  is  a  great  abuse  of  the  said  ancient  tnd 
enployi 
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employment ;  and  that  the  number  of  such  brokers  and       18SS. 
stock  jobbers  had  very  much  increased  within  these  few 
years,  by  reason  that  they  were  not  at  present  under        ai^amm 
such  regulations  as  are  necessary  to  prevent  the  mis- 
chief aforesaid,  for  remedy,  provides  that  no  person  or 
persons  whatsoever  shall  directly  [use  or  exercise  the 
office,  trade,  mystery,  occupation,  or  employment  of  a 
broker,  or  act  or  deal  as   such  within  the  cities  of 
London  or  Wesiminstery  borough  of  Southaarkf  or  the 
limits  of  the  weekly  bilb  of  mortality,  in  the  contriving, 
making,  or  concluding  bargains  between  merchant  and 
merchant,  or  between  merchants  and  tradesmen  or  others, 
concerning  their  wares  and  merchandizes  to  be  bought 
and  sold,  and  contracted  for,  monies  to  be  taken  up  by 
exchange  between  such  merchant  and  merchants,  and 
tradesmen,  or  concerning  any  tallies,  or  orders,  bills  of 
credit,  or  tickets  payable  at  the  receipt  of  the  exche- 
quer, or  at  any  of  the  public  offices,  or   concerning 
any  bills  or  notes  payable  by  the  governor  and  company 
of  the  Bank  of  Englandy  or  for  or  concerning  any  part 
of  the  capital  or  joint  stock  belonging  or  to  belong  to 
the  said  governor  and  company,  or  to  any  members 
of  the  said  company,  or  for  or  concerning  any  share  of 
the  capital  or  joint  stock  belonging  to  any  company  or 
society  that  is  or  shall  be  incorporated  by  act  of  parlia- 
ment, or  letters  patent,  until  such  person  shall  be  first 
admitted,   licensed,  approved,  and  allowed  of  by  the 
lord  mayor  and  court  of  aldermen  for  the  time  being, 
upon  such  certificate  of  their  ability,  honesty,  and  good 
fame  as  hath  been  usual. 

The  act  then  proceeds  to  direct  the  oath,  to  limit  the 
number  of  brokers,  to  regulate  the  fee  on  admittance 
(not  to  exceed  4O5O9  and  to  impose  a  penalty  of  500/. 
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on  those  who  use  the  trade,  &c.  of  broker,  or 
deal  as  brokers,  and  to  provide  that  if  any  perso 
being  a  sworn  broker,  shall  negoUate  and  deal 
broker  ia  the  discounting  of  tallies,  exchequer  b' 
bank  bills  or  notes,  or  in  stock  jobbing,  or  sdl 
bank  stock  or  any  other  interett  or  securities,  upt 
fimd  or  Jimds  granted  by  parliament,  such  pen 
offending  shall  forfeit  5007.  and  stand  \a  the  ] 
The  act  proceeds  to  make  further  r^ulation  i 
keeping  of  books,  the  amount  of  brokerage  (1< 
cent),  and  other  matters;  and  also  requires  bro 
tallies  or  securities  on  fiinda  granted  by  parliani' 
be  licensed  by  the  treasory. 

This  act  was  limited  to  three  years. 

Id  the  6  G.  1.  c.  18.  s.  21.  (passed  twelve  year 
the  statute  of  Queen  Anne)  a  penalty   b    impoi 
brokers  buying  and    selling   shares   io   ill^;al 
takings. 

The  7  G.  2.  c.  8.  s.  8.  mendons  *'  brokers"  with 
ence  to  transactions  of  buying  and  selling  stock. 

Considering  the  provisions  of  these  statutes,  re 
before  and  after  the  passing  of  the  statute  6  ^ 
appears  to  us  that  persons  buying  and  selling  gi 
ment  stock  and  securities  for  others  were  conside 
brokers  at  that  tim^  and  must  fall  under  that  desci 
in  the  statute  in  question. 

If  brokers  dealing  in  government  stock  and  sec 
then  existing,  were  so,  it  does  not  admit  of  a  doul 
those  who  dealt  in  all  subsequently-created  stod 
securities  of  the  like  description,  would  be  so ;  { 
much  as  merchant  brokers,  who  bought  or  sold 
descripUon  of  merchandize. 

It  was  urged  that  the  statute  7  G.2.  c.  8.  was  ] 
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for  the  regulation  of  stock  brokers.    That  is  not  the        183S. 
case.      It   is    for    the    purpose   of  preventing    stock 
jobbing;  and  the  only  matter  of  regulation  which  it        against 
contains  is,  that  brokers  are  to  keep  books,  in  which  • 
contracts  are  to  be  registered,  under  a  penalty  of  50/. ; 
and  unless  the  statute  in  question  (the  6  Anne)  gives 
the  power  of  admission,  with  such  restriction  for  their 
good  behaviour  as  they  think  reasonable,  to  the  mayor 
and  court  of  aldermen,  there  is  no  power  of  admission 
and  control  over  this  important  class  of  brokers  in  any 
person.     Such  a  power  is  not  absolutely  necessary,  and 
the  legislature  might  have  omitted  to  give  it ;  but  cer- 
tainly it  is  not  given  by  any  other  statute  than  this. 

For  the  reasons  above  mentioned,  and  particularly 
from  what  may  be  deemed  the  contemporaneous  ex- 
position of  the  legislature  itself  in  the  statutes  of  8  & 
9  fV,  3.  c.  20.  &  c.  82.,  we  are  of  opinion  that  the  case 
of  Janssen  v.  Green  {a)  was  rightly  decided,  and  that 
judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

.  (a)  4J9iiiT.3103. 


The  King  against  Smithson.  I^^ai\ 

n^HE  Solicitor-General  had  obtained  a  rule  nisi  for  a  Where  a  rale  s./e-/ 

A         .     .      1   •   r  .•  •     ^   ^1-        I.  .^   r  for  a  criminal 

criminal  miormation  against  the  above  party  for  a  informaUoa 
libel,  imputing  to  the  prosecutor  that  he  had  used  certain  charged'upon  ^ 
unbecoming  words  at  a  public  dinner.     The  rule  was  court*refti«^ 
obtained  on  the  single  affidavit  of  the  prosecutor,  deny-  *®  ^*  ■  ""'• 

°  tr  ^         J     to  shew  cause 

on  a  lecond  ap- 
plication in  the 
same  case,  upon  additional  affidavitsb 
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ing  that  he  had  spoken  the  words.  In  opposition 
rule  several  a£Bdavits  were  filed,  contradicting  tha 
ment.  The  Solicitor-General  thereupon  consent 
hb  rule  should  be  discharged  with  costs.  On  tfa 
day  he  again  moved  for  a  rule  to  shew  cause 
criminal  information  should  not  be  filed  agaii 
same  party  for  the  same  libel,  offering  in  support 
rule,  affidavits  of  several  persons  confirmatory 
sworn  by  the  prosecutor :  and  as  a  precedent  ' 
application,  he  referred  to  a  late  case  in  which  a 
rule  was  moved  for  on  behalf  of  the  Marshal 
King's  Bench,  against  the  publisher  of  a  papei 
the  Satirist,  and  the  affidavits  being  defective,  t 
was  discharged,  but  the  Court  allowed  a  second 
to  be  made. 


Denman  C.  J.  We  think  that,  according 
practice  of  the  G>urt,  we  have  no  power  to  ei 
such  an  application ;  and  it  would  be  dangerou 
were  to  do  so.  The  rule  is,  that  when  affidavi 
been  answered,  the  party  moving  is  not  entidec 
others  in  reply ;  but  that  would,  in  effect,  be  don< 
allowed  the  course  now  proposed.  A  party  mov 
a  criminal  information  has  some  great  advantage 
he  may  reasonably  be  required  to  collect  all  the  ne< 
materials  for  his  application  when  he  first  makes 
is  not  suggested  here  that  the  party  moved  agaii 
been  guilty  of  any  collusion  or  other  improper  c 
to  obtain  the  discharge  of  the  rule,  but  only  tl 
prosecutor  has  been,  in  the  first  instance,  less 
supplied  with  materials  than  he  might  have  be 
think  we  ought  not  to  grant  the  rule  on  such  a  gi 
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LiTTLEDi^E  J.     To  allow  sQch  a  motion  as  this       1839. 
would  in  effect  be  admitting  aflSdavits  in  reply. 


Pabsjb  J.  In  the  case  referred  to^  the  first  rule  was 
discharged  merely  on  a  defect  in  the  proof  of  pub* 
lication.  But  to  grant  the  rule  in  this  case  would  be 
a  precedent  for  re-enquiry  in  almost  every  instance 
where  a  criminal  information  was  moved  for  without 
success.  It  would  rarely  happen  that  the  party  would 
not  be  able  to  mend  his  case  on  a  second  motion.  The 
prosecutor  has  another  remedy.  We  .must  act  upon 
the  general  rule:  we  should  establish  a  very  dangerous 
precedent  by  departing  from  it. 

Rule  refused. 


The  Kma 

tigamsi 
Smrhiov. 


Ex  parte  Sandys,  Gent.  ?y*^' 

^  Hoy  7Ui. 

JOHN  WILLIAMS  moved  for  a  rule  to  shew  cause  Aderkto  ^  ^^.r  -jv,j 

why  a  criminal  information  should  not  be  filed  ieMionti,  ap- 
against  certain  justices  acting  within  the  Western  Di-  order  of  tuch 
vision  of  the  lathe  of  St.  Augustine^  in  the  county  of  KerU^  il^^hoid  upon 
for  having  maliciously  and  without  reasonable  cause  re-  wiirSu'ccmrt 
moved  Mr.  Charles  Sandys^  an  attorney,  from  the  office  ?"^*'?i!^* 
of  clerk  to  the  petty  sessions  of  the  justices  of  peace  M>m«nfriJy. 

and  without 

for  the  said  division.  Mf .  Sandys  and  a  Mr.  Pierce  came  auigned. 
were  nominated  and  qipointed  clerks  to  the  said  justices 
by  an  order  of  petty  sessions  in  March  1806,  on  the 
resignation  of  the  preceding  clerk.  In  1814  Pierce  re- 
signed, and  at  a  meeting  of  the  said  justices  in  special 
sessions  for  the  amendment  of  the  highways,  it  was 
ordered  that  Sandys  should  be,  and  he  was,  by  such 
order,  elected  and  appointed  sole  clerk  to  the  said 
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jusUces.  His  remaneration  was  by  fees,  as  regc 
by  26  G.  3.  c.  14.,  ^^  for  the  setdiog  and  ascertamiii 
fees  to  be  taken  by  clerks  to  justices  of  the  p< 
and  other  statutes.  In  18SS  one  of  the  magis 
against  whom  this  application  was  made^  wrote  tc 
in  the  name  of  the  justices^  informing  him  that 
should  dispense  with  his  services  from  that  time* 
cause  was  assigned,  nor  would  the  magistrate^  c 
plication  made  to  him  for  that  purpose,  state  ai 
afford  him  an  opportunity  of  answering  any  chaif 
might  have  been  made  against  him.  It  did  not  i 
that  any  such  complaint  had  in  fact  been  pre! 
No  order  of  petty  sessions  was  made  for  his  dismi 


J.  Williams  now  contended  that  the  clerk  had 
right  and  interest  in  his  office  that  the  justices 
not  remove  him  at  pleasure,  and  without  cause  ass 
He  is  appointed  by  an  order  of  petty  sessions ;  a 
office  is  recognised,  not  only  by  26  G.  3.  c.  14., 
provides  for  its  emoluments,  but  by  other  statute 
ticularly  the  Jury  Act,  6G.4.  c.  50.  5. 10.»  and  t 
for  licensing  public-houses,  9  G.  4.  c.  61.  s.  15* 

Per  Curiam  {a).    There  is  no  ground  for  this 
cation.    A  clerk  to  justices  has  no  legal  hold  up 
office ;  he  is  only  appointed  to  assist  the  justices 
an  office  during  pleasure,  like  that  of  a  vestry 
There  must  be  no  rule. 

Rulem 

(a)  Denman  C.  J«,  IMUedale,  and  Parke  J^ 
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18S3. 


In  the  Matter  of  Flounders,  Esq.  Z"^^' 


Mojf  8tb. 


J^ENJAMIN  FLOUNDERS^  Esq.,  a  justice  of  peace  Notkt  to  «  y.^f/-  f   /?^ 

for  the  North  Riding  of  Yorkshire^  having  made  an  ^^^„  15  q,%^ 
order  of  allowance  of  surveyors'  accounts,  was  served  ^j^S^ii^  to 
with   the  following  notice  on  the   11th    of  January  ^'^^^..^ 

1833: —  the  flm  day  of 

neittemiy  or 

^^  I  do  hereby  give  you  notice  that  I  shall,  on  the  » foon  after  at 
first  day  of  next  Hilary  term,  or  as  soon  afterwards  as  is  irrMuiar  if 

— .«  Mrred  on  tho 

I  can  be  heard,  move  his  Majes^'s  Court  of  King^s  int  day  of  that 
Bench  for  a  rule,  calling  upon  you  to  shew  cause  why  a  ii,,  pwtj^loci 
writ  of  certiorari  should  not  issue,  directed  to  you,  and  ^|^' uUaiUr 
calUng  upon  you  to  certify  and  remove  into  the  said  ^^"5|[*''®'* 
Court  a  certain  order  of  allowance,  &c.  and  also  the  Held,  2>m. 

man  C*  J. 

accounts  so  allowed,  &c.,  in  order  that  the  said  order  of  dnbitMite. 
allowance^  and  accounts,  &c  may  be  quashed,  or  other*  ^  wc .///, 
wise  dealt  with  according   to  the  judgment  and  dis- 
cretion of  the  said  Court     Dated,"  &c. 

On  the  19th  he  was  served  with  a  copy  of  a  rule 
nisi,  which  was  abandoned  on  the  21st,  and  a  fresh  rule 
obtained,  and  enlarged  to  the  present  term.  No  notice 
of  intention  to  apply  for  a  certiorari  was  ever  served  on 
the  magistrate  but  that  of  January  1 1th.  Notice  of  the 
enlarged  rule  was  served  on  the  30th  of  March. 

F.  Pollock  now  shewed  cause.  The  notice  was  irre- 
gular, for  it  was  given  on  the  11th  of  January ^  which 
was  the  first  day  of  Hilary  term,  and  it  states  that  on 
the  Jirst  day  of  Hilary  termy  or  so  soon  after  as  the 
party  can  be  heard,  a  certiorari  will  be  moved  for. 

The 
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18SS.        The  act  13  G.  2.  c.  18.  s.5*  directs  tbat  no  ce 

shall  be  granted  to  remove  proceedings  before  a , 

of  FLomiDBRt.   unless  moved  for  within  six  months,  and  unles 

proved  on  oath  that  the  party  suing  forth  the  sa 
given  six  days'  notice  in  writing  to  the  justice, 
end  that  he  may  shew  cause.  The  rule  here 
not  in  fact  be  moved  for  till  the  expiration 
days,  but  the  justice  could  not  know  that.  [2 
By  the  act  he  ought  to  have  six  days  before  the 
which  the  application  can  be  first  made.]  It 
the  rule  was  enlarged,  but  that  does  not  core 
fective  form  of  notice. 


Sir  James  Scarletl  and  &  TVmpfe  contriL  **  ^ 
idlerwards  as  I  can  be  heard,"  means,  ^  as  I  can 
be  heard;"  that  is,  after  the  expiration  of  si: 
[LiMedale  J.  The  rule  is  a  four  day  mle.^  I 
not  be  made  absolute  in  less  than  six.  {^Ldttl 
The  Court  ought  not  to  entertain  the  rule  unless 
notice  were  first  given.  Parke  J.  The  notice 
effect,  that  the  party  must  be  ready  on  any  day ;  i 
he  ought  to  have  six  days  to  prepare  himself.  A 
as  it  is  now  put,  the  notice  is  that  the  Court 
moved  as  soon  as  counsel  can  be  heard.]  In  JC 
Lord  Hwitingtower  v.  Culliford  {a)  notice  was  giv 
tenant,  dated  the  27th  of  September  1822,  to  qi 
Ladyday^  or  at  the  end  of  your  current  year  ;  "  the 
having  entered  in  August  1821 ;  and  it  was  said  thi 
mean  a  current  year  which  expired  on  the  29th 
tetnber^  and  so  there  would  be  only  two  days' 
But  the  Court  decided  that  the  words  must  be  t 
mean  a  six  months'  notice,  or  such  notice  as  the 

(a)  4Z>.  <(•  J{.948. 


'I 


i 
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quired ;  the  rule  being  to  construe  general  language  (in        18SS. 
case  of  doubt)  so  as  to  make  it  sensible,  not  insensible.       — -* 

'  .  In  Um  Matter 

ILittiedaleJ.  The  rule  acted  upon  in  that  case  has  been   ofFLouMDBKi. 
long  establbhed,  and  does  not  apply  to  this.  A  landlord 
often  does  not  know  when  the  tenancy  expires,  but  it  is 
supposed  to  be  within  the  knowledge  of  the  tenant] 

DsMMAN  C  J.  I  should  have  thought  it  sufficient  if 
the  justice  actually  had  six  days'  notice ;  but  as  the  rest 
of  the  Court  is  of  a  different  opinion,  the  rule  must  be 
discharged. 

Rule  discharged. 


The  Kino  against  Margaret  Jollie  and 

James  Steel  (a). 

T^Y  a  rule  of  last  Hilary  term,  January  21st,  granted  A  motion  for  a 

^"^  _  J      ,  criminal  in- 

on  the  affidavit  of  the  Earl  of  Lonsdale  and  others,  formaUon 

the  defendants  were  called  upon  to  shew  cause  on  the  i^^'wbo^iTnot 

SCth,  why  a  criminal  information  should  not  be  exhibited  ^^^^l, 

against  them  for  printing  and  publishing  certain  libels.  S|iy  *^'*^' 

The  libels  were  contained  in  a  newspaper  called  The  ^^^  »J>»"  ^« 

^  ^  Mcond  term 

Carlisle  Journal  (published  in  that  city)  of  the  23d  of  •i^  the  ai. 

leged  ofleoce* 

JuiWj  S9th  of  September^  and  20th  and  27th  of  October j  if  it  be  shewn 

that  the  pro- 

1882,  and  went  into  much  detail  upon  transactions  ex-  tecutor  did  not 
tending  over  a  great  length  of  time.    The  Earl,  in  his  f^ct  in  time 
affidavit,  sworn  on  the  18th  of  January  1838,  contra-  ^rul!?^ap"ica. 
dieted  tlie  charges  in  a  circumstantial  manner,  and  ip  ^^°* 
conclusion  stated,  "  That  he  did  not  see,  nor  had  he  ^  '^^^^/^/^ 
any  knowledge  of  the  matters  contained  in  the  said 

(a)  Thii  case  was  dacided  May  4th. 

several 
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165S.  several  statements  before  set  fortb,  antil  this 
month  oijammry."  The  defendaot  5teej^  in  bdi 
sworn  on  the  36th  of  January,  stated  that  the  i 
and  copiea  of  the  affidavits  were  not  served  up< 
end  Margaret  Jollie  till  the  S^th  of  that  mon 
that  he  could  not  peruse  and  answer  the  affidavit: 
the  time  assigned  by  the  rule  for  shewing  caus 
also  made  some  allegations  tending  to  call  in  t 
the  fact  that  tbe  Earl  had  not  known  of  fhe  libel 
that  month.     The  rule  was  enlarged  to  this  tern 

Aglionbt/,  in  tbe  course  of  the  term,  shewec 
Tbe  application  came  too  late.  A  rule  for  a  < 
information  cannot  be  moved  for  later  than  the 
term  after  tbe  imputed  oflTence,  and  that  onli 
assize  has  intervened ;  and  there  must  be  time 
defendant  to  shew  cause  within  the  term.  Sex  v. . 
and  Peters  (a),  Bex  v.  Morice  and  Othsrt{b)f 
MardiaU  and  Grantham  {c).  Here  a  quarter 
bad  intervened,  and  there  was  not  time  to  shei 
within  the  term.  It  is  no  excuse  for  applying  a 
proper  time,  that  the  prosecutor  did  not  know 
libel  sooner.     Bex  v.  Bishop  (d). 

F.  Pollock  contnL  In  tbe  coses  cited  the  t 
were  all  against  ma^strates,  wbo  are  entitled  to  p 
protecuon  in  tbe  discbarge  of  their  duties.  T 
nothing  in  common  between  such  cases  and  thai 
individual  publishing  a  newspaper  for  bis  own  pr 


(«)  issui.sTa  (*)  iwd.S7i.  «!«.(«) 

(e>  Ibid.  3!K.  (rf)  5  B.  i  A.  613. 
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Denman  C.J.     I  think,  ander  the  curcumstances        1888. 
stated  by  the  prosecutor,   the    application  comes  in 

Tbe  Kxvo 

sufficient  time.  agaitui 


"  LiTTLEDALE  J.  I  also  think  that  in  this  case  the 
time  to  be  allowed  for  moving  must  be  reckoned  from 
the  prosecutor's  knowledge  of  the  libel :  though  if  that 
had  been  otherwise,  I  should  not  have  thought  the 
application  made  early  enough  in  the  present  term  to 
give  the  defendant  an  opportunity  of  answering  in  the 
course  of  the  term.    The  rule  must  be  absolute. 

Parke  J.  concurred. 

Rule  absolute  {a). 

(a)  The  general  rule,  m  •ffecting  protecatcm  of  crimioal  iDfivmationiy 
is  to  be  found  in  Rex  t.  JtainnMion  (1  Sir  W*  B.  548.},  where  Lord  ifons- 
Jtdd  ujs,  that,  as  to  the  time  of  application,  **  there  ia  no  precise  number 
of  weeks,  months,  or  jeara ;  but,  if  delayed,  the  delay  must  be  reasonably 
accounted  for.'*  An  exception  seems  to  be  now  well  established  in  the 
case  of  magistrates,  against  whom  the  motion  must  be  made  early  enough 
in  the  second  term  (no  assise  hanng  intenrened,  according  to  Bex  t. 
Harries,  13  JEasi,  270.)  to  allow  of  theur  shewing  cause  during  the  term. 
And  this,  in  the  following  case,  was  extended  to  other  public  officers. 

REX  V.  HARTLEY  and  Others* 

IN  Michadnua  term  1825  (Noo,  25.),  Searleti  mored  for  a  rule  nisi  for  a 
criminal  information  against  certain  commissioners  of  pacing  in  Sottth* 
warkf  for  corrupt  exercise  of  authority,  and  misappropriation  of  funds. 
The  objection  was,  that  the  matter  complained  of  took  place  in  June 
1824 ;  but  it  had  only  been  disclosed  by  an  iuTestigation  of  the  parish- 
ioners, principally  in  May  last.  Beg  t.  MartkaU  (13  J?aj<  322.),  was 
mentioned  to  the  Court ;  but  Scarlett  said  that  die  parties  here  were  not 
justices,  and,  though  public  commissioners,  they  were  self-dected,  and  it 
was  a  place  of  advantage.  The  Qmrt  thought  that  public  officers  were 
icntitled  to  tbe  same  protection  as  magistrates,  and  that  the  principle  of 
the  rule  was  the  same ;  they  therefore  said  Scarlett  should  take  nothing 
by  hb  rule  then,  but  might  mention  it  again  the  first  day  of  the  next  term 
if  he  thought  right.  The  case  was  not  again  mentioned.  MS.  of  Mr. 
Bobimon  of  the  Crown  Office. 

In  Bee  t.  Barry  O^Meara,  the  prosecutor^  Sir  Hudson  Lowe,  on  the 

11th 


JOLUl. 


870 


CASES  IN  EASTER  TERM 


1883. 


The  Kino 
agnmit 

JOLUI* 


1  Ith  of  February  18S5  (the  last  daj  but  one  of  the  tvm),  cblaiii 
nisi  for  a  crimiaal  infornuitioD  against  the  defendant*  for  libels  i 
called  Najtolcon  in  ExSe.  The  prosecutor's  affidavits  stated,  tha 
edition  of  the  work  was  published  in  jfuguti  preceding,  and  a  fii 
subsequent  November,  It  was  not  mentioned  when  the  priiaecutior 
been  abroad)  returned  to  £iigl8iu<9  or  when  the  libel  came  tohiski 
On  cause  being  shewn,  the  Court  held  that  the  application  caoM 
and  discharged  the  rule. 

It  appears  from  Rex  t.  Bishop  (5  B»  4*  ^*  61S.).  that,  on 
against  a  magistrate,  the  prosecutor  cannot  excuse  delay  by  mere 
ing  that  the  facts  have  but  latelj  come  to  hu  knowledge.  Ai 
BarUey  (supr^),  seems  to  extend  thia  to  other  public 


Wednetday, 
May  8th. 


George  Moore,  Gent.,  One,  &c  age 
Terrell  and  Others. 


^hir**^  ii\ 


\ 


\     ■' 


In  an  action 
for  a  libel, 
charging  an  at- 
torney with 
**  disgraceful 
conduct"  in 
having,  at  an 
election,  dis- 
closed conft* 
dential  com- 
munications 
wbidi  he  bad 
acquired  pro- 


r^ECLARATION  stated  that  there  had  been  f 
tion  of  a  knight  of  the  shire  to  serve  in  par! 
for  Dorset^  on  which  occasion  Lord  AsMey  and  X 
nourable   W.  F.  S.  Ponsonby  were  candidates,  a 
plaintiff  was  retained  by  and  acted  as  attorney  on 
of  Lord  Ashletfj  during  the  examination  of  voters ;  a 
the  defendants  contriving,  &c.,  and  to  cause  it  to 
dMf'^'d^*^'  *^®    lieved  tliat  the  plaintiff,  as  such  attorney,  veas  unwo 
pleaded  that  the  confidence,  and  that  he  was  a  person  who,  as  suck 

pUintiflfbad,  on 

that  occasion,     ney,  had  illegally,  dishonesdy,  treacherously,  and  dis 

disclosed  details 

professionally     fully  disclosed  Communications  which  he  had  oo 

and  confiden- 

tiallj  made 

known  to  him,  relating  to  three  transactions  (which  were  spcci6ed) ;  two  of  them  fa 

stances  in  which,  he  had  been  employed  by  mortgagors  to  manage  mortgagee,  and 

where,  in  his  employment  as  attorney,  he  had  become  acquainted  with  the  natur 

client's  title,  and  his  right  to  grant  freehold  leases.     At  the  trial,  it  appeared*  a 

mortgages,  that  the  plaintiff  had  acted  as  attorney  both  for  the  mortgagors  end  mon 

Held,  that  the  question  for  the  jury  wm,  whether  the  matters  disclosed  by  the 
were  confidential  communications  acquired  by  liim  professionally,  and  not  whetl 
were  such  as  he  would  not  be  compellable  to  disclose,  if  called  as  a  wttneaa  in  a  i 
justice. 

Seroble,  that  the  knowledge  acquired  by  the  plaintiff  as  to  the  right  of  hia  client 
freehold  leases,  was  of  that  prifileged  nature  that  he  would  not  haTe  been  bound  to 
it  it  called  on  as  a  witness. 


Ji^.V.^P/. 


I 


( 
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professionally,  and  that  he  was  a  person  to  whom  it  1838. 
would  be  dangerous  to  make  any  confidential  communi- 
cation  as  such  attorney,  wrongfully  and  maliciously  pub-  JV«*mi 
lished  in  a  newspaper  called  the  Western  TimeSf  a  false, 
malicious,  and  defamatory  libel,  of  and  concerning  the 
said  election,  and  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  the  way  of  and  in  respect  of  his 
profession  as  such  attorney  as  aforesaid,  containing 
the  libellous  matter  following :  —  "  Blandford.  We  are 
sorry  to  find  that  the  town  of  Blatidford  has,  since  the 
election,  become  the  scene  of  violent  outrage.  Mr. 
iS.  SmiiA  and  Mr.  Moore  (meaning  the  plaintiff),  two 
attornies,  advocates  for  Lord  Ashley^  had,  during  the 
examination  of  the  voters,  disclosed  many  confidential 
communications  which  they  had  acquired  professionally. 
The  townsmen,  justly  annoyed  at  such  conduct,  have 
broken  into  their  offices,  taken  all  their  papers,  and 
scattered  them  about  the  streets  of  Blandford.  This  is 
the  more  to  be  lamented,  as  Mr.  Smithy  we  understand, 
was  one  of  the  registrars  of  the  diocese,  and  we  fear  the 
wills  intrusted  to  his  care  have  shared  a  similar  fate  with 
his  private  papers.  Nothing  can  be  more  disgraceful 
than  such  conduct  as  was  pursued  by  those  attornies" 
(meaning  to  include  the  plaintiff)  ^^  at  the  election,  but 
we  regret  that  it  should  have  entailed  such  serious  con- 
sequences as  we  have  related." 

Plea,  that  before  the  publishing  of  the  libel,  and  be- 
fore the  said  election,  W.  Ball  and  John  Ball  had 
borrowed  a  sum  of  money  of  the  Blandford  Bank, 
upon  mortgage  of  certain  property  in  which  they  were 
jointly  interested,  and  had,  upon  that  occasion,  em- 
ployed the  plaintiff,  then  being  an  attorney,  to  conduct 
and  negotiate  the  said  mortgage  on  their  behalf  and 

that 
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that  he  had  conducted  and  negotisted  such  n: 
for  them,  and  had  received,  in  the  coarse  ' 
employment,  diren  profesuono)  and  ccHiGdeati 
manicaticHU  touching  the  afiain  and  proper^ 
said  W.  B.  and  J.  B.,  and  especially  touching  ) 
mortgage  and  the  aum  borrowed  thereon,  i 
value  of  the  said  mortgaged  premises,  and  tfa 
W.  B.  and  J.  B.,  before  the  publishing  of  tl 
posed  libellous  matter,  and  at  the  election,  can 
poll  as  voters,  and  tendered  their  votes  respecti 
W.  F.  S.  Ponsonin/,  one  of  the  candidates  at  the  t 
and  were  examined  in  the  presence  and  faearinj 
plaintiff  touching  their  said  votes ;  and  thereaf 
plaintiff,  acting  as  attorney  on  behalf  of  L<ord 
during  the  examination  of  voters,  and  being  oni 
advocates,  did,  without  the  permission  of  W.  S,  am 
and  during  such  their  examinatiou,  disclose  an< 
known  to  one  J,  H.  Terrell,  and  to  other  persoi 
present,  and  hearing  the  same,  the  said  mortgage 
actions,  and  divers  details  and  particulars  relative  t 
and  divers  of  the  said  confidential  communtcations 
the  plaintiff  had  professionally  rec^ved  as  aforesai 
did  then,  in  the  presence  and  hearing  of  the  sai 
sons,  disclose  and  declare  the  amount  of  the  pu 
money  of  the  said  mortgaged  property,  and  the  a 
of  the  monies  borrowed  thereon,  and  dec^red  ale 
the  bearing  of  the  same  persons,  that  the  interest 
money  so  borrowed  as  aforesaid  was  as  much 
rent  payable  in  respect  of  the  said  property,  wher 
truth,  there  was  a  considerable  surplus  accruinc 
the  said  rent,  over  and  above,  and  after,  the  pa 
of  the  said  interest.  The  plea  stated  another 
actbn,  similar  to  the  first,  in  which  the  plaintjl 
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employed  to  conduct  and  manage  a  mortgage  of  onis  1883. 
Nippardj  and  that,  upon  his  tendering  his  vote,  the  "J! 
plaintiff  made  a  similar  disclosure  as  to  the  amount  of  jagainMt 
the  money  borrowed,  and  the  interest,  &c.  The  plea 
also  stated,  that,  before  the  publishing  of  the  supposed 
libellous  matter,  and  before  the  said  election,  the  plain- 
ti£^  then  being  an  attorney,  had  been  professionally 
employed  by  Sir  J.  JV.  Smith  in  the  management  of  his 
affairs  and  business,  and  in  the  course  of  such  employ- 
ment had  become  professionally  and  confidentially  ac* 
quainted  with  the  title  of  the  said  Sir  J,  W.  Smith  to 
certain  property  in  the  county  of  Dorset,  and  to  the 
exercise  and  enjoyment  of  certain  rights  and  powers  re- 
specting  the  same,  and  especially  to  the  exercise  of  a 
power  to  grant  a  freehold  lease  of  part  thereof  and 
which  power  had  been  exercised  by  the  said  Sir  J.  W. 
Smith  before  the  said  election,  by  granting  a  freehold 
lease  of  part  of  the  said  property  to  one  J.  Coward;  and 
the  said  J.  Coward,  before  the  publishing  of  the  sup- 
posed libellous  matters,  and  at  the  said  election,  came  up 
to  poll  as  a  voter,  and  tendered  his  vote  for  the  said 
JP.  fV.  S,  Ponsonby,  and  was  examined  in  the  presence 
and  hearing  of  the  plaintiff  touching  his  said  vote;  and 
that  the  plaintiff,  acting  as  attorney  for  Lord  Ashley, 
without  the  permission  of  either  the  said  J.  Coward  or  the 
said  Sir  J.  W.  Smith,  and  during  such  examination  of 
Coward,  disclosed  and  made  known  to  J.  H.  Terrell  and 
other  persons,  then  present  and  hearing  the  same,  divers 
details  and  particulars  touching  the  title  of  the  said 
freehold  lease,  and  touching  the  right  of  the  said  Sir 
J.  W.  Smith  to  grant  the  same,  which  said  details  and 
particulars  had  been  so  professionally  and  confidentially 
made  known  to  the  plaintiff  as  aforesaid.  The  plea 
Vol.  IV.  3  L  further 
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further  stated,  that  the  plaintiff,  for  the  purf 
delaying  the  election,  and  harassing  Pontonln^a 
took  frivolous  and  nnfounded  objecttons  to  the  i 
persons  who  tendered  their  votes  for  fonsonby,  : 
snlted  the  voters,  and  conducted  himself  in  a  disg 
manneri  that  divers  of  the  townsmen  of  Blandjin 
justly  annoyed  at  the  disclosure  of  the  conGdentii 
munications,  and  were  thereby  induced  to  and  die 
into  the  office  of  the  plaintiff,  and  take  his  pape 
scatter  them  about  the  streets  of  Blandjitrd,  and  t 
town  became  the  scene  of  violent  outrage^  &c.,  wfa 
the  defendants  did  compose  and  publish,  &f:.,  i 
lawfully  might. 

At  the  trial  before  Park  J.,  at  the  Dorset 
asuzes,  18SS,  evidence  was  given  by  the  defeiH 
d>e  three  instances  in  vrhich  the  plea  chai^ 
plaintiff  with  having  improperly  availed  himself 
knowledge  obtained  by  him  as  an  attorney,  to  | 
parties  from  voting.  In  the  two  cases  of  the 
gages>  it  appeared  that  no  other  attorney  tfa: 
plaintiff  had  been  employed,  and  that  he  act 
mortgagor  and  mortgagee.  As  to  CawartCa  c 
was  stated  that  he  tendered  his  vote  in  right  of 
hold  lease  granted  to  him  by  Sir  J.  W,  Smith  in 
and  that  the  plaintiff  said  he  (plaintiff)  was  the  at 
of  Sir  J.  W.  Smith,  and  that  the  hitter  had  no 
at  that  time  to  grant  such  a  lease.  Some  eviden 
also  given  of  the  alleged  frivolous  objectiooa.  • 
the  &cts  in  dispute  at  the  trial  was,  whether  tb 
rages  were  committed  against  the  plaintiff's  pi 
by  inhabitants  of  the  town,  or  by  strangers, 
was  some,  but  not  very  explicit  evidence  on  thi 
ject*  but  the  question  was  not  dbtinctly  submit 


IN  THE  Third  Year  of  WILLIAM  IV.  87S 

the  jorj.     The  jury  found  a  verdict  for  the  plaintifl^        1838. 
damages  100/.     In  Easter  term  following,  a  rule  nisi       "^ 
was  obtained  for  a  new  trial,  on  the  ground  that  the      ,^^'^ 
learned  Judge,  in  his  address  to  the  jury,  had  too  much 
narrowed  the  sense  of  the  words  ^  professional  and  con^ 
^entud  oammmucations"  employed  in  the  plea,  and  that 
be  had  treated  them  as  synonymous  with  those  privileged 
disclosures,  which  an  attorney,  if  called  upon  as  a  witness 
in  Court,  would  not  be  compelbdble  to  reveal. 

Coleridge  Serjt.  and  Barstaw  shewed  cause  in  this 
term.  The  defendants  failed  in  proving  the  justificatiod. 
The  misconduct  of  the  plaintiff,  and  the  annoyance  and 
consequent  outrage  of  the  townsmen  of  Blandfordj  are 
connected  together  by  the  libel.  It  was  therefore  in- 
cumbent on  the  defendants  to  prove  that  the  outrage 
was  committed  by  those  townsmen,  but  there  was  no 
such. proof.  The  cases  put  in  the  plea  are  certainly 
not  instances  of  privileged  communications.  As  to 
Coward's  case,  the  relation  of  attorney  and  client  never 
existed  between  him  and  the  plaintiff.  The  allegation 
by  the  latter  that  Sir  J.  W.  Smith  had  no  power  to 
grant  the  lease  in  1829,  if  any  breach  of  confidence^  was 
so  only  in  respect  of  Sir  J.  W.  Smith.  As  to  the  mort- 
gages, it  was  proved  that  the  plaintiff  acted  as  the  attorney 
of  both  parties,  and  it  never  could  have  been  intended 
that  he  should  not  disclose  to  the  mortgagee  any  defect 
of  title  in  the  mortgagor.  The  rule  as  to  privileged 
communications  (which  the  attorney  when  a  witness  is 
not  compellable  to  disclose)  is  not  confined  to  commu- 
nications made  in  the  course  of,  or  with  a  view  to  a 
cause,  Cromacke  v.  Heathcote  (a),  Htdghes  v.  Biddulph  (i), 

(a)  8  p.  4f  £.  4.  (b)  4  Ruts,  190. 

S  L  2  Doe 
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Doe  V.  Han-is  {a),  Clark  v.  CTart  (i).  IDenm 
The  question  upon  this  record  is  not  whethei 
communications  were  so  privileged  that  the  pi 
called  upon  as  a  witness  would  not  be  bound  to 
them,  but  whether  they  were  confidentially  niad< 
in  his  profeiisional  character,  so  as  to  render  it  dis 
for  him  to  reveal  them.  Parke  3.  In  Greet 
Gaskell  the  Ixn-d  Chancellor  consulted  with  Tine 
Lord  Lf/ndktmi,  and  myself,  and  we  all  thou 
client's  privilege  extended  much  beyond  commui 
in  respect  of  a  suit,  (c)]    The  defendants  were  I 


(a]  set  p.  ^^-  W  zu.^u.  9. 

(c)  In  BoUaa  r.  The  Carptmlua  of  Lniir/nal  {ilylne  ^  Kea 
B  bill  of  diuoTcr;  in  ud  or  the  defence  Id  ui  (ction  brouf^t  I 
ponUoD  for  tbe  recoTerj  of  towD  duo,  the  defeaduit^  by  the 
■dmitlcd  tliat  Iher  had  ia  their  cuitod;r-  *^  reUtiiig  to  the  mv 
liomd  in  the  bill,  diTCra  mo*  which  had  been  prepared  and  I 
coniutl  in  coatcniplatioD  of  the  llieii  pendiog  litigatioa,  aa  * 
gnnti  and  deedi,  which  were  the  title  deed*  and  documeiita 
tiinr  title  to  the  duea  in  queation.  Lord  Chancellor  Brvuf 
that  the  plaintiK  in  equitj  were  not  entitled  to  an  inipecdc 
CSKI  or  deedi.  And  In  Crtenm^h  i.  Gaiidl  {M.  ^  A\  98.>i 
which  sought  to  charge  a  aolicilor  with  a  fraud  on  ibe  plaiol 
GOUTM  of  tnunactioiu  id  whidi  he  had  been  engaged  for  hii  i 
■ame  noble  Lord  refuted  lo  order  the  produclion  of  entriea  a. 
randumt  contained  in  the  defendant'*  booVi,  or  of  written  co 
tiom  made  or  recaved  bj  him,  relaling  lo  thoae  tranaaci 
•dmitted  bj  the  nniwer  to  be  in  the  defcndani'i  ctutodj.  In 
on  a  full  renew  of  tbe  autlxuiliei,  the  Lord  Chancellor  laii 
generallr  that  atlonieja  or  uliciton  cannot  be  compelled  t 
"  matters  eoniniitled  to  Ihctn  in  their  profeuional  capacity,  ■ 
bat  for  their  emplorment  as  profeaional  men,  tbejr  would  no 
comi  poawMcd  of." — "  As  regards  them,"  hii  Lotdditp  aaid, 
not  appear  that  the  protection  is  qualified  b;  anj  reference  to  pi 
pending  or  in  contemptatiou.  If,  touchiDg  maUera  that  come 
wdinarjr  scope  of  profenional  employment,  thejr  receive  a  comn 
in  thdr  profeasional  capacitj,  either  from  a  client,  or  od  hit  act 
for  hit  benefit  in  the  transtctian  of  his  busioesa,  or,  which  aiuoi 
tame  thing,  if  thej  commit  to  paper,  in  Ihe  course  of  their  en 
oo  hit  bdialf,  matten  which  the<r  know  onlj  through  their  pi 
tvUtioD  to  the  client,  tfaej  are  not  onl;  joiiiBecl  in  withhaldinK 
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make  out  not  only  that  there  was  a  breach  of  confi-        18SS. 
dence  by  the  plaintiff,  but  that  it  took  place  under 
circumstances  disgraceful  to  him.  and  of  that  there  is        againti 
no  evidence. 


Crffwder  contra.  The  learned  Judge,  at  the  trial, 
seemed  to  think  it  necessary  for  the  defendants  to  make 
out  that  the  matters  disclosed  by  the  plaintiff  were  such 
as  he  would  have  been  privileged  to  decline  stating 
as  a  witness.  But,  independently  of  this  objection,  the 
question  raised  by  the  record  was  (and  that  was  for 
the  jury),  whether  the  matters  so  disclosed  by  him, 
had  been  communicated  in  professional  confidence,  so 
as  to  make  it  disgraceful  in  him  to  disclose  it.  There 
are  cases  where  physicians,  surgeons,  and  divines  are 
bound  to  disclose  the  secrets  which  have  been  imparted 
to  them  in  the  practice  of  their  profession,  when  called 
upon  to  do  so  in  courts  of  justice,  but  surely  it  would  be 
most  disgraceful  for  such  persons  to  do  so  on  other  oc- 
casions. The  communications  so  made  to  such  persons, 
though  not  privileged,  are  confidential.  In  Rex  v.  Up^ 
per  Boddingion  (a),  Bayley  J.  seemed  even  to  consider 
that  a  knowledge  of  the  contents  of  mortgage  deeds,  ac- 
quired by  an  attorney  in  the  course  of  his  employment 
by  the  mortgagee,  was  privileged  from  disclosure;  but 
whether  it  be  so  or  not,  the  matter  communicated  to 


ten,  but  bound  to  withhold  them,  mod  will  not  be  compelled  to  disclose 
the  information  or  produce  the  papers  in  any  court  of  law  or  cqultj,  either 
as  ptrtj  or  as  witness.  If  this  protection  were  confined  to  cases  where  pro- 
ceedings had  commenced,  the  rule  would  exclude  the  most  confidential, 
and  it  may  be  the  most  important,  of  all  communications  ;—•  those  made 
with  a  view  of  being  prepared  either  for  instituting  or  defending  a  suit, 
up  to  the  instant  that  the  process  of  the  Court  issued.** 
(a)  8  D.  j;  12.  732. 

3  L  3  the 


878 
18SS. 
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the  attorney  of  a  mortgage 
cation  which  it  is  disgracefi 


Denman  C.  J.  now  deli 
Court.  And,  after  stating 
tbilows :  — 

A  rule  for  a  new  trial  * 
that  the  learned  Judge,  in  si 
too  much  narrowed  the  » 
rional  and  confidential  come 
plea;  and  that  he  had  treati 
privileged  disclosures,  whic 
witness  in  Court,  would  n< 
The  whole  class  of  cases  o 
Lord  Tenterden'a  doctrine 
cited.  It  was  argued,  in  sup 
terion  so  applied  was  impro 
might  incur  just  censure  hy 
&cts  professionally  brougb 
yet  he  would  be  bound  to  s 
K  judicial  proceeding. 

One  of  the  instances  of 
statement  (derired  from  the 
client's  title),  that  such  diet] 
lease  for  life,  in  respect  of 
This  knowledge  would  fall, 
privileged  communications  : 
the  libel  alleged  that  many 
by  the  plaintiff.  The  only 
which  he  had  become  infori 


(a   Sir. 


TrntMEL^ 
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but  not  exclusively  as  an  attorney  acting  for  a  client        1888. 
He  had  been  concerned  on  both  sides  in  two  mortgage       ,, 

^  °  Moors 

transactions;  and  acting  as  agent  at  the  election,  he  J'i*'^'^ 
objected  to  the  votes  of  the  mortgagors,  in  particular  on 
the  ground  that  their  property  was  mortgaged,  which 
the  voters  did  not  dispute,  but  established  their  votes, 
by  shewing  the  sufficiency  of  their  property  above  the 
mortgage  money. 

We  think,  however,  that  the  opinion  of  the  jury 
ought  to  have  been  taken,  whether  these  were  or  were* 
not  confidential  communications  acquired  professionally 
in  the  more  enlarged  and  popular  seuse  of  the  word. 
And  though  it  was  contended,  in  support  of  the  verdict, 
that  the  proof  of  the  justification  failed,  because,  even 
if  they  bore  that  character,  tlie  disclosure  of  them  could 
not  be  said  to  have  justly  annoyed  the  plaintiflT's  towns- 
men, or  be  called  disgraceful  (which,  indeed,  the  amount 
of  damages  may  seem  to  prove  to  have  been  the  opinion 
of  the  jury),  we  are  of  opinion  that  the  question  should 
have  been  submitted  to  them,  whether  the  fact  was 
proved,  and  whether,  if  it  were  proved,  the  inference 
was  correctly  drawn.  Another  disputed  fact  on  the  trial 
was,  whether  the  outrages  were  committed  against  the 
plaintiff's  property  by  inhabitants  of  the  town,  or  by 
strangers.  This  was,  doubtless,  an  essential  part  of 
the  plea,  and  ought  to  have  been  proved ;  but  there  was 
some  evidence  proper  to  be  submitted  to  the  jury,  and 
their  verdict  was  not  separately  taken  on  this  point* 
Unless,  therefore,  the  defendant  should  feel  that  some 
reparation  is  due  from  him,  and  should  offer  such  as  the 
plaintiiF  may  deem  it  prudent  to  accept^  a  new  trial 
must  be  had. 

Rule  absolute. 
3  L  4 
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18SS. 

tTfdmidi^,  Doe  dem.  Jah£S  Dbahden  and  Others  < 

Maden. 

5  iXTtta  FJECTMENT  to  recorer  a  parcel  of  land,  wl 

•**«  "tl  been  ioclosed  from  an  open  common  called 

Qookt  otS., 

the  puture  Hj/f  and  Heavs  Moss,  in  the  parish  of  RochdU 

vooi  to  fnd  the  trial  before  Gumey  6.,  at  the  Lancaster  Sp 

and  ibM  tfae  sizes  1 833,  it  appeared  that  Mr.  Deardett,  as  lor 

Sm  in  thM  manor  of  Rochdale,  claimed  the  locus  in  quo,  wli 

J^"  B^  situated  on  Taater  HiU  and  Seaps  Moss,  in  Sra 

^^^^*^  (a  hamlet  or  district  in  the  township  of  Spotland 

ncitiogtbe  t(,e  parish  of  Rochdale.)  as  part  of  the   wastes 

firmer  ^ne,  "^ 

Baay^Daka  manor;   that,   in   the   reign  of  Queen    Elisabi 

the  then  owiMr  manor  belonged  to  the  crown  in  right  of  tfae  d 

leeud  to  the  Lanca^er,  and  she,  in  the  twenty 'seventh   year 

maoi^uiA  '^'g"*  granted  a  lease  of  the  manor  for  a  term  o 

^'J^'^m'"  which  expired  in  the  reign  of  James  the  First, 

Swrn^whiA*  '^^'^  Byron,  knight.    Charles  the  First,  in  1625,  < 

belonged  to  the  manor  of  Rochdale  to  Edward  Ramsay  and 

bim  iiul  hii 

h«inby«nj  Ramsov  in  fee.     They  conveyed  to  Sir  Robert 

titlfl  in  the  pas- 

Mreafbrauid,  in  fee,  and  he,  in  the  13  Car.  \.,  conveyed  to  Si 

niighi  be  lawfal  Rj/i'on  of  Newslcad,  knight,  in  fee,  from  whom 

^d^m  scended  to  the  late  Lord  Bj/ron,  and  in   1828 

S^^totit^  conveyed  by  Sir  J.  Cam  Henhouse  and  others,  l 

clo«c  the  uid  under  his  will,  to  Mr.  Dearden.     Grants,  by  the 

nAHturv.  ■nil  tn  ^ 


to  nuke  anjr       Court  roll,   to  various  persons,  and  particularl 

other  profit 

tbcreofat  tbdrfrte  will,  wiihoul  contradiction  iir  impediment,  Hving  lo  the  f^ni 
Ilia  hein  ibeir  rigbl  in  bunt.  On  ejectment  brought  to  recoier  tlie  Inndi,  m.i  ^ 
wute  of  I  minor  belonging  to  the  duchy  at  Ltncnaer,  ihe  ibove  deed<  were  pton 
appeared  that,  ai  fw  back  as  liring  memorj  went,  rigbu  oT  ovneribip,  incoDUsieni 
alleged  title  in  reajiect  of  the  ducbj,  had  been  eierciieJ  ofer  the  lands  ;  and  Oie; 
inclottd  aiitcen  f  ean  :  Held,  that  tfae  abbot  and  moaki  were  to  be  preaumed  to  I 
in  poaaoaioD  at  ibt  time  of  Ibe  tecood  deed,  and  that  it  opcratnl  as  a  convejance  c 
bj  war  of  releaie,  tbougfa  there  were  not  nord)  lo  make  it  operate  a*  a  feoflaient  w 
ofteiiin. 
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grandson  of  Thomas  HoU  after  mentioned,  were  pro-        183S. 
duced ;  and  acts  of  ownership  in  Brandwood  were  shewn      J     ! 

*■  Dos  dem. 

to  have  been  exercised  by  the  poundkeepers  and  moor-      Dbardbw 
lookers  of  the  lords  of  the  manor  of  Rochdale.     It  was       Madxn. 
further  proved  that  Brandwood  was  within  the  parish  of 
Bochdalef  and  that  the  manor  and  parish  of  Rochdale 
were  considered  to  be  co-extensive. 

The  defendant's  case  was,  that,  long  before  Sir  John 
Byron  had  any  right  under  the  duchy  lease,  Brandwood 
had  been  severed  from  the  manor  of  Rochdale;  and, 
to  prove  this,  he  gave  in  evidence  the  following  grant 
by  Roger  de  iMcy  to  the  abbot  and  monks  of  5toii- 
Utane^  who  afterwards  removed  to  Whalley :  — "  Know 
all  men,  as  well  present  as  future,  that  I,  Rx^er  de  Loaf, 
constable  of  Chester^  have  given  and  granted,  and  by 
this  my  present  charter  have  confirmed,  to  God  and 
the  Blessed  Mary,  and  to  my  abbot  and  monks  of  the 
Benedictine  place  of  Standlawe,  four  oxgangs  of  land  in 
RochdaUy  in  the  township  which  is  called  Castleton, 
with  all  their  appurtenances,  with  common  of  the  whole 
township  of  Rochdale^  free  and  discharged  from  all  ser- 
vice, exaction,  and  custom  belonging  to  me  or  my  heirs 
for  ever.  Also  I  have  given  to  them  in  my  forest  that  pas* 
ittre  which  is  called  Brendewood,  to  feed  their  animals^ 
by  the  divisions  under  mentioned,  to  wit,  from  Gor" 
sichelache  to  CtAopheved^  &c.  (setting  out  the  bounds)  r 
Also  the  aforesaid  monks  shall  have  in  that  pasture  100 
cows,  with  the  offspring  of  two  years ;  and  if  I  shall 
have  cattle  there,  their  cattle  shall  feed  and  go  ftir  and 
wide  wheresoever  mine  feed  and  go.     And  I  forbid  any 
of  my  baili£  or  servants  to  offer  to  my  said  monks,  or 
their  men,  any  trouble  or  grievance^  or  by  injuring  their 
animals  to  unjustly  distress  them.     And  I  and  my  heir» 

will 
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will  faithfully  warrant  this  gili  to  my  abresaid 
a^iost  all  men."  Then  follow  tfae  names  of 
witnesses.  In  a  suit  (17  Ed,  S.),  belbre  the  Jm 
Eyre  in  Lancaster,  between  the  abbot  of  What 
the  forester  of  the  forest  of  Penkidl,  who  had  cl 
right  of  puture  in  Brandxeood,  the  jury  found 
peared  by  the  record]  that,  in  the  reign  of  Kin 
S(^er  de  Ziocyj  by  the  deed  already  set  out*  gave 
•Boood  to  the  then  abbot  of  Sianlaax,  under  wl 
abbot  was  seised,  aod  that,  in  the  time  of  Kinj 
tfae  Third,  the  abbot  first  built  houses  in  Sra 
and  brought  a  great  part  of  it  into  culliration. 

The  defeodant  also  gave  in  evidence  the  U 
deed:^ 

'<  To  all  to  whom  this  present  wriung  indent 
come,  Henry  Ear!  of  I^ncaster,  Derbyt  Leicesi 
Lincoln,  Steward  of  England,  greeting:  Kn 
that  whereas  the  Lord  Soger  de  Lacy,  Cona 
0iester^  of  good  memoiy,  and  our  predecessor 
lordship  of  Blackbumshire  and  of  Sachedal,  i 
had  given  and  granted  by  his  deed,  which  we  ba 
among  other  things,  to  God  and  the  Blessed  Ale 
lo  the  abbot  and  monks  of  the  Senedictirte  \ 
Sianlawe,  the  predecessors  of  the  abbot  and  coc 
WhaUey,  that  pasture  which  is  called  Brandewoc 
forest  by  the  divisions  under  mentioned,  that  is 
from  Gorsilache,  &c.  (setting  out  the  bounds  as 
free  and  discharged  from  all  secular  service,  cusu 
exaction,  We,  Henty,  the  aforesaid  earl,  of  our 
knowledge  and  our  special  favour,  approve,  rati 
as  much  as  in  us  lies,  confirm  the  aforesaid  c 
grant  We  willing,  moreover,  on  account 
devotion  which  we  have  to  the  mother  of  Gi 
C 


I 
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Glorious  Virgin,  and  the  special  affection  which  we  1833, 
bear  to  the  person  of  brother  Jcihn  de  Lindelaye^  abbot 
of  the  said  house  of  Whalley^  Doctor  of  Divinity,  to  .  Diardew 
do  the  said  abbot  and  convent  and  their  successors  MAimr. 
the  greater  favour  in  this  behalf  have  remised,  re- 
le&sed,  and  altogether  have  quit  claimed  for  us  and 
our  heirs  to  the  said  abbot  and  convent  of  Whallei/f 
and  their  successors  for  ever,  all  the  right  and  claim 
which  can  belong  to  us  or  our  heirs  by  any  title  what- 
soever, within  the  pasture  aforesaid,  so  that  hence- 
forth the  said  abbot  and  convent  may  have  and  hold 
the  said  pasture  in  severalty  exonerated,  freed  and 
discharged,  as  well  from  puture  of  the  foresters  of  us 
and  our  heirs,  as  from  agistments,  or  any  putting  of  the 
cattle  on  the  pasture  aforesaid,  by  us  or  our  heirs,  or 
the  servants  of  us  or  our  heirs,  and  from  all  other 
services,  exactions,  and  demands  whatsoever.  And  that 
it  may  be  lawful  for  the  said  abbot  and  convent,  and 
their  successors,  to  inclose  the  said  pasture,  and  to 
reduce  it  to  cultivation,  or  to  make  any  other  profit 
thereof  at  their  free  will,  without  contradiction  or  im- 
pediment of  us  or  our  heirs,  saving  to  us  and  our  heirs 
in  the  aforesaid  pasture  our  right  to  hunt  without  injury 
or  troubling  the  said  abbot  and  convent,  or  their  suc- 
cessors and  servants.  We  also  have  released  to  the 
said  abbot  and  convent  of  WhaUey,  and  their  successors, 
all  the  right  and  claim  which  we  could  in  any  manner 
have  in  forty  acres  of  waste  in  Blackbunij  and  seven 
acres  of  waste  in  Castletoriy  which  said  forty-seven  acres 
of  waste  were  lately  approved  by  the  said  abbot  and 
convent  in  the  township  aforesaid ;  so  that  neither  we 
nor  our  heirs  can  hereafter  require  or  claim  by  any  tide 
or  pretext  in  the  aforesaid  wastes  so  approved  any  right 

or 
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or  claim,  but  thereof  we  will  by  these  presen 
altogether  excluded.  And  we  the  said  Henry^  tl 
JDuuxN  said  earl,  and  our  heirs,  will  warrant,  acquit, 
Iboui.  ever  defend  all  the  aforesaid  pasture  aud  waste  a 
as  aforesaid  to  the  said  abbot  and  convent*  bi 
successors,  in  form  afor^aid,  against  all  peo] 
witness  whereof,  Stc.  Given  at  our  manor  hous 
Smx^,  near  London,  the  20th  day  of  Februan, 
twenty-fiflh  year  of  the  reign  of  King  jEdw 
Third,"  &c 

The  de&ndant  also  produced  in  evidence  a  gra. 
b;  King  Henrj/  the  Eighth,  in  the  thirty-third  yei 
reign,  to  Thomas  Holt  of  GrisHechtmt,  in  fec; 
manor  of  Spotland  within  the  parish  of  Sochdi 
all  those  messuages,  lands,  tenements,  meadow: 
ings,  pastures,  wood^  and  underwoods,  &c.  lyi 
being  in  Brandwood,  Whytworth,  Tongmd,  and  j 
within  the  parish  of  Rockdale,  which  manor  am 
premises  lately  belonged  to  the  late  monastery  of 
to/,  and  came  to  the  crown  by  reason  of  the  at 
of  John  Paslowe,  the  last  abbot  of  the  same,  w 
attiunted  of  high  treason.  The  defendant  further 
that  the  above  mentioned  premises  passed  frc 
&mily  of  Holt  about  the  time  of  Charles  the  Sec 
sale :  that  the  occupiers  of  three  ancient  tenemenb 
Socliffe,  and  Tonge,  and  Greave,  had  exclusively 
cattle  on  Toiaer  Hill  and  Reaps  Moss,  and  b; 
turf  for  sale  on  the  Afoss  beyond  Uie  lime  of 
memory;  that  tliey  in  1812  agreed  to  divide 
them  the  waste  land  in  question,  and  subseqi 
about  fourteen  years  ago,  inclosed  the  whole 
and  that  the  defendant  was  possessed  of  a  pon 
this  inclosure- 
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The  learned  Judge  told  the  jury  that  the  second  deed        18SS. 
given  in  evidence  operated  not  merely  as  a  confirmation 
of  the  grant  of  pasture,  but  also  as  a  grant  of  the  soil,       Diardbh 

agmnst 

subject  to  a  right  of  chase,  and  consequently  that  Tooter       Madbk. 

Hill  and  Heaps  Moss^  which  were  part  of  Brandwood^ 

were  thereby  severed  from  the  manor  of  Rochdale :  that 

on  the  attainder  of  the  abbot  of  WhaUey,  when  the  lands 

revested  in  the  crown,  they  did  not  reunite  with  the 

duchy  of  Lancaster^  because  they  vested  in  the  king  in 

right  of  his  crown,  and  not  of  the  duchy  (a),  and  that 

the  circumstance  of  Holfs  descendant  having  accepted 

a  gi*ant  from  the  Byrons  might  have  arisen  merely  from 

a  distrust  of  his  ancestor's  title,  and  a  persuasion  that 

Queen  Elizabeth  had  granted  Brandwood  to  the  Byrons 

in  granting  to  them  the  duchy  manor  of  Rochdale.     The 

jury  found  for  the  defendant* 

F.  PoUocky  on  a  former  day  in  this  term,  moved  for  a 
new  trial,  on  the  ground  that  the  learned  Judge  had 
misdirected  the  jury  as  to  the  legal  effect  of  the  deeds. 
He  contended  that  the  first  deed  clearly  passed  only  a 
right  of  common  of  pasture,  and  the  second  was  a  con- 
firmation only  of  the  right  granted  by  the  first  It 
undoubtedly  gave  a  licehce  to  inclose  the  land,  but  it 
did  not  pass  the  soil. 

Cur.  adv.  vult. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court 

In  this  case,  a  motion  for  a  rule  nisi  was  made  by  Mr. 
Pollock,  on  the  ground  that  the  learned  Judge  mis- 

(a)  See  1  JBla,  Oomtn,  119. 

directed 
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directed  the  jury,  with  respect  to  the  legal  effect 
uigtmmentSt  —  oact  a  deed  oF  Soger  de  Laty  1 
abbot  and  monks  of  ^anlaxoe  ,■  the  other,  of  the  1 
Lancaster  to  the  al^bot  and  convent  of  Wholly. 
urged,  that  neither  of  the  deeds  could  operate  to  ( 
the  soil  of  the  pasture  of  Brandwoodf  and  th 
learned  Judge  was  wrong  in  direcung  the  jury  tbi 
could.  The  first  is  in  ambiguous  terms.  If  it  hw 
confined  to  a  grant  of  that  pasture  which  is 
Brandwoody  it  would  hare  couvejed  the  soil,  bi 
context  seems  to  coofioe  the  grant  to  that  of  a  rtj 
common  only. 

The  second  instrument  is  in  less  ambiguous  I 
We  think  it  was  clearly  the  intention  of  the  grani 
pass  a  separate  interest  in  the  soil,  and  not  a  mere 
of  common ;  but  there  are  no  words  to  make  the 
operate  as  a  feoffment  with  livery  of  seisin.  1 
is,  however,  no  difficulty  in  presuming  that  the  a 
and  conrent  were  in  possession  at  the  time  of  the  < 
which  would  make  it  operate  as  a  conveyance  by  wi 
relnse;  and  we  think  it  ought  to  be  done  in  favoi: 
the  possession  in  modem  times,  the  land  having  I 
actually  enclosed  for  sixteen  years,  and  proved  by 
contradicted  evidence  to  have  been  exclusively  posti 
upon  by  the  owners  of  three  estates,  as  far  back  as  li 
memory  went  We  think,  therefore,  that  there  shi 
be  no  rule. 

Rule  refused 

(d]  For  k  full  hiitoricil  aeeoaiit  of  Ibe  religioui  founduiiiii  of  Sia 
tnnritUd  afterwttdi   to    Wii^,    net    mitairr'$  .Hillary   of   m 
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1894. 


Note  to  the  case  of  Howard  v.  Bartolozzi^  antb,  p.  555» 

The  following  case  was  argued  and  determined  in  the 
Court  of  Exchequer,  in  Hilary  term  ISS^. 

Tabram,  Gent.,  One,  &c.  against  Freeman* 

A  RULE  had  been  obtiuned,  calling  upon  the  plaintiff  to  shew  cause  An  agreement 

why  the  cognovit,  and  judgment,  and  execution  thereon,  should  not  be  set  "7  •"*  insoWent 

aside  with  costs.     It  appeared  upon  the  affidavits,  that  the  defendant  was  ^   benefit  of 

indebted  to  the  plaintiff,  and  being  about  to  take  the  benefit  of  the  In-  the  act,  with  hit 

solvent  Debtors'  Act,  employed  the  plaintiff,  an  attorney  of  the  Insolvent   creditor,  that 

,  ,  the  claim  of  tho 

Court,  to  procure  and  conduct  his  discharge ;  but  it  was  agreed  between    ji^^^  should  be 

them,  that  the  plaintiff's  debt  should  not  be  Inserted  in  the  schedule,  and  omitted  in  the 

that  a  cognovit  which  had  been  given  to  secure  it,  should  be  suspended  schedule,  and^ 

until  after  the  defendant's  discharge,  and  then  revived.     About  two  yean  ^i^j^  be  hdd 

afterwards,  the  plaintiff  entered  up  judgment  on  the  cognovit,  and  issued  shall  be  sut- 

ezecutton.     The  present  rule  was  moved  for  on  the  ground  that  the  Pf"5i    Ji*^  /^ 

agreement  was  a  fraud  upon  the  Insolvent  Debtors'  Court,  upon  the  ere-  (IaKii)**.  j;- 

ditors  of  the  insolvent,  and  upon  the  policy  of  the  law.  charge,  was 

held  by  the 

Follett  shewed  cause.     As  to  the  agreement  being  a  fraud  upon  the   c[|Muer  to  be 

Court ,  no  creditor  being  bound  to  come  in,  the  Court  could  not  be  de-   fraudulent,  and 

ceived  by  the  omission  of  any  particular  debt.     It  is  no  fraud  upon  the   tbe  cognovit 

•ndjudinnent 
^creditors  at  large,  because  they  have  m  fact  each  a  greater  present  share   gjimed  and  ez« 

of  the  insolvent's  effects,  than  if  another  creditor  had  been  added  to  their  ecutlon  issued 

number.     Nor  is  it  a  fraud  upon  the  law,  for  the  reasons  given  in  Howard  •*>«'*yP®"  •"*' 

v.  Bartoh%d  (4  B.  j;  Ad.  555.).  ^ irtlSte 


with  costs. 


JTeUy  in  support  of  the  rule.  Such  an  agreement  as  this  is  a  fraud 
upon  the  Court,  the  creditors,  and  the  law.  It  is  a  direct  agreement 
between  the  insolvent  and  his  attorney,  that  the  former  shall  forswear 
himself,  and  impose  upon  the  Court ;  for  by  the  Insolvent  Debtors'  Act, 
7  G.  4.  c.  57.  «.  40.  the  debtor  is  to  deliver  in  upon  oath  a  true  and  correct 
account  of  €Ul  his  debts.  He  swears  falsely  if  he  omit  any  debt  in  his 
schedule.  The  creditors  are  also  defrauded,  for  by  the  fifty-seventh  sec^ 
taon  the  assgnee  may  obtain  a  judgment  and  issue  execution  against  the 
insolvents  after  acquired  effects.  If  any  single  creditor  can  by  agreement 
with  the  debtor  withhold  his  debt,  and  immediately  after  tbe  discharge 
sue  for  it  and  obtain  a  judgment,  he  may  gain  a  priority  of  eze^ 
cution,  and  seize  the  whole  after-acquired  effects,  to  the  pr^udice  of  the 
other  creditors.     So  it  is  a  clear  fraud  upon  the  policy  of  the  law,  which 

con* 


Fbumai 
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1834.  contemplaled  tbe  effectiul  and  complete  diicbai^  of  the  peno 

—^  debtor,  ud  the  applicntioa  of  «ll  hi)  effects,  preunt  and  futun 

Tahuu  tiir  and  proportionate   utiifactiaD   ot  hii  debt*.     Smsard  *•  2 

(4  B.  4:  Jd.  S55.)  was  decided  upon  too  limited  ■  view  of  tbe  I 

Debcon'  Act. 

Per  Cvrian  (Saylty,  Vau^iaH,  BMatd,  and  Gunug  Ba.  ).  T1 
meat  amnot  be  pennitled  to  ataod.  Tlie  plaintiBT,  by  agreein 
adiedule,  omitting  hii  ovm  debt,  ihallbe  deliTeied  in  under  tbi 
agrees  that  the  defendant  ahall  decdTO  the  Court  bj  a  wiUiiUy  fd 
ment  upoD  oalb,  cootnTj  to  wctioneW.  and  ?1.  of  tbe  InurfTent 
Act.  Hiii  alone  would  aToid  the  agreonenL  But  the  crcdilon 
impoied  upon.  Thejr  ha*e  ■  right  to  beliete  that  the  debtor  it 
and  that  bf  hi>  future  eiertiDn*  be  maj  pnieura  the  naeana  of  su 
bimaelf,  and  of  utiifjiiDg  llidr  ju«t  daimi.  How  cut  he  do  ll 
penoD  and  hia  property  are  liable  to  an  necution,  wheneTcr 
diacharge,  tbe  plaintiff'  find*  it  adiantageoui  to  come  upon  bii 
true  uope  and  object  of  the  alalule  appear  to  bare  been  bat 
conaidered  in  tbe  caie  of  Howard  t.  Bartokad.  Tbe  Intent  of  tb 
wai,  that  iiuolTenti  ibould  Uy  before  their '  creditor*  and  the 
fair  and  true  •lateioent  of  tbeit  tttun ;  that  where  tbej  have  baei 
of  no  miaconducl,  their  penou  ibould  be  diacharged,  uid  tbeir  ; 
divided  among  their  creditora ;  and  that  when  diicharged,  tbej 
be  .unincumbered  with  prior  obligationa,  and  free  to  aeek  their  Ut 
aubject  to  the  right  of  the  credilon  to  tbeir  futun  nrplut  propert 
theae  objecta  nuglu  be  defeated,  if  agieemenli  like  tbe  present  c 
auppoited  in  law.  The  rule  for  letting  ande  the  cognorit  and 
quent  proceedinga,  muit  be  obaolute  with  coiti;  and  if  the  plai 
adnied  lo  tiy  the  eorrectneia  of  our  present  deciiion  before  a  lu( 
bunal,  he  may  do  lo  by  proiecuting  hit  action,  and  iviting  the  c 
on  tbe  record. 

Ruleal 
(Eirelatiane  JrdTjr.) 
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• 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ACCIDENTAL  FIRE. 
See  Pawnbroker. 

ACTION. 
See  Mandamus,  2.    Practice,  4. 

ACTION  ON  THE  CASE. 
See  Market,  1.    Pleading,  S,  4. 

1.  A  reversioner  cannot  maintain 
an  action  on  the  case  against  a 
stranger,  for  merely  entering  upon 
his  land  held  by  a  tenant  on  lease, 
though  the  entry  be  made  in  ex- 
ercise of  an  alleged  right  of  way, 
such  an  act  during  the  tenancy 
not  being  necessarily  injurious  to 
the  reversion.  Baxter  v.  Taylor^ 
M.SW.i^  Page  72 

S,  Plaintiff  declared  in  case,  that  the 
defendants  wrongfully  and  mali- 
ciously took  his  goods,  of  the  value 
of  70W.>  as  a  distress  for  141/.  al- 
leged and  pretended  to  be  due  for  a 
poor  rate,  whereby  they  levied  an 
unreasonable  and  excessive  distress 
for  the  said  141/.;  and  it  was 
proved  that  the  defendants,  over- 
seers, having  a  regular  distress 
Vol.  IV. 


warrant  for  the  rate,  distrained 
cattle,  &c.  of  the  plaintiff,  to  the 
value  of  more  than  600/. : 

Held,  that  the  plaintiff  was  not 
bound  to  demand  a  copy  of  the 
warrant,  pursuant  to  the  24  G.  2. 
c.  44.  s.  6.,  before  commencing  bis 
action,  as  the  overseers  had  not 
acted  in  obedience  to  the  warrant, 
and  no  action  would  have  laia 
against  the  justices. 

Held,  further,  that  it  was  not  a 
question  to  be  left  to  the  jury,  on 
these  facts,  whether  or  not  the 
defendants  acted  maliciously. 

And,  on  motion  in  arrest  of  judg- 
ment, held  that  the  declaration, 
though  it  did  not  expressly  admit 
any  poor  rate  to  have  been  due» 
(on  which  ground  it  was  objected 
that  the  action  ought  to  have  been 
trespass,)  was  suincient,  at  least, 
after  verdict.  Siurck  v.  Clarke 
and  two  Others^  M.  3  ^.  4. 

Page  118 
S.  Declaration  stated,  that  plaintiff, 
being  the  inventor  and  manufac- 
turer of  metallic  hones,  used  cer- 
tain envelopes  for  the  same,  de- 
noting them  to  be  his;  and  that 
defendants  wrongfully  made  other 
hones,  wrapped  them  in  envelopes 
resembling  the  plaintiff's,  and  sold 
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them  as  his  owni  wherebj'  the 
plaintiff  wa«  prevented  from  sell- 
ing many  of  fais  hooes,  and  they 
were  depreciated  in  value  and  re- 
putation, those  of  the  defendants 
being  inferior : 

Held,  that  the  plaintiff  was  en- 
titled to  some  damages  for  the  in- 
vasion of  his  right  by  the  fraud  of 
the  defendants,  though  he  did  not 
prove  that  their  hones  were  in* 
ferior,  or  that  he  had  sustained 
any  specific  damage.  BlofitU  v. 
Pat/ne,  H.  3  ff.  +.  Page  4.10 

4.  Afier  distress  made  by  a  broker, 
in  a  case  within  57  G.  S.  c.93., 
the  rent  and  charges  may  stilt  be 
tendered  to  the  landlord. 

Declaration  contained  six  counts 
in  case ;  the  seventh  charged,  that 
the  defendants  took  and  distrained 
the  goods  of  the  plaintiff  for  rent, 
of  more  than  sufficient  value  to 
satisfy  the  rent  and  costs,  and 
then  voluntarily  abandoned  the 
same ;  and  afterwards  wrongfully, 
'  injuriously,  and  cexnliousl^  again 
took  and  distrained  the  same  goods 
for  the  same  rent,  and  refused  to 
return  the  same,  and  converted 
them  to  their  own  use  ;  Held,  on 
motion  in  arrest  of  judgment  for 
misjoinder  of  case  and  trespass, 
that  altboueb  this  second  tailing 
of  the  ^oods  was  a  trespass,  yet 
the  plaintiff  might  bring  case  for 
the  conversion,  and  that  the  count 
was  an  informal  one  in  case,  and 
sufficient  afler  verdict.  Smith  v. 
Goodwin,  H.3  IV.i.  ilS 

5.  The  words,  "  He  robbed  J.  W." 
are  actionable,  as  imputing  an 
offence  punishable  by  law.  If 
they  were  used  in  any  other  sense, 
the  defendant  must  shew  it.  Per 
Denman  C.  J-,  and  Parke  J.,  Lit- 
tUdaU3.  dubitante.  Tomlinton, 
Gent.,  One,  Sgc.  v.  BrilUtbank,  E. 
SW.i.  630 

ADiVIISSION. 
See  EviDEMCB)  5. 


ADVERTIZEMENT 

See  AsscMPsiT,  5. 

AFFIDAVITS. 

5eeARKEST,2.  Judgment. 
UAH.    Mandamus,  5. 

AGREEMENT. 
See  Stamp. 

AMENDMENT. 

See  Afpbal,  3.     Pleadin 
Poor  Rate,  3.     Practic 

ANNUITY. 
SeffWABKANT  OF  Attorni 
1.  By  statute  1  &  2  6. 4.  c. 
incorporating  a  gas  light  con 
it  was  enacted  that  the  dir 
should  have  the  custody  < 
common  seal,  and  power  to 
for  the  affairs  and  concerns  i 
company,  who  were  thenis 
by  another  clause,  empower 
malfe  orders  under  seal  at 
meetings  for  the  governmei 
the  company,  and  for  regul 
the  proceedings  of  the  direi 
No  power  was  expressly  give 
the  act  to  grant  annuities, 
special  general  meeting  of 
company,  a  committee  previi 
appointed  for  certain  purp 
reported  that  it  was  expe< 
that  the  then  clerk,  whose  h< 
was  bad,  should  be  invited  t 
tire  upon  a  pension,  on  cond 
of  abstaining  from  acts  prejuc 
to  the  company;  that  sucji 
posal  had  been  made  to  tiim, 
that  he  had  accepted  it. 
meeting  voted,  that  the  re 
should  be  received  and  entert 
the  minutes,  and  that  the  dirci 
should  carry  into  effect  the  i 
mittee's    recommendation. 
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APPEAL. 
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order  to  this  effect  was  made  I 
under  seal.  The  directors,  by 
deed,  in  the  name  of  the  company, 
granted  an  annuity  to  the  clerk 
on  his  retirement,  subject  to  con- 
ditions of  the  nature  above  stated, 
and  they  put  the  corporate  seal  to 
it:  Held,  that  the  seal  was  pro- 
perly affixed  by  the  directors ; 
that  the  granting  of  such  annuity 
was  warranted  by  the  statute; 
that  it  was  a  concern  of  the  com- 
pany, within  the  first-mentioned 
clause ;  and  that  no  order  of  the 
comyany  under  seal  was  necessary 
to  authorize  it.  Clarke  v.  The  Im- 
perial Gas  Light  and  Coke  Com- 
pany, 3  fV.  4.  Page  315 
2.  A  rector,  after  the  statute  IS  Eliz. 
c.  20.  had  been  repealed,  and  be- 
fore its  revival  by  57  G.  3.  c.  99., 
demised  his  rectory  to  a  trustee 
for  ninety-nine  years  to  secure  an 
annuity.  After  the  passing  of 
57  G.  3.  c.  99.,  by  deed  reciting 
the  grant  of  the  former  annuity, 
and  that  A.  had  agreed  to  pur- 
chase of  the  grantor  an  annuity  of 
574-/.  a  year  for  440(V.,  and  out  of 
that  sum  to  pay  off  the  former  an- 
nuity, and  that  that  annuity,  and 
the  term  created  to  secure  the 
same,  should  be  assigned  to  a 
trustee  for  A.'s  benefit,  the  rector 
granted  the  said  annuity  of  574/. 
chargeable  on  his  rectory,  and  the 
trustee  of  the  term  created  to  se- 
cure the  annuity  of  1813,  assigned 
it  to  a  trustee  for  the  benefit 
of  A. : 

Held,  that  inasmuch  as  the  term 
was  created  after  the  passing  of 
the  43  G.  3.  c.  84.»  which  repealed 
the  IS  Eliz^  r.  20.,  the  assignment 
of  it,  though  for  the  purpose  of 
securing  the  payment  of  an  an- 
nuity charged  on  the  benefice  after 
the  passing  of  the  57  G.  8.  c.  99., 
was  valid.  Doe  dem.  fVilks  and 
Others  v.  Ramsden^  Clerk,  E, 
3  W.  4.  608 


APOTHECARY. 

1.  A  person  authorized  to  practise 
as  a  physician,  by  diploma  from 
a  Scotch  University,  is  not 
thereby  exempted  from  the  pe- 
nalty imposed  by  55  G.3.  c.  194. 
s.  20.,  for  practising  as  an  apo- 
thecary in  England  or  IValeSy  with- 
out the  certificate  required  by 
that  act.  Apothecaries*  Company 
V.  Collins,  E.  3  W.  4.     Page  604 

2.  A  person  who  advises  patients, 
and  compounds  and  sells  the  me- 
dicines recommended  by  himself, 
but  does  not  and  cannot  make  up 
physicians'  prescriptions,  is  liable 
to  the  penalties  of  55  G.  3.  c.  194* 
s,  20.,  for  practising  as  an  apothe- 
cary without  a  certificate.  The 
Apothecaries*  Company  v.  AUen^ 
E.  3  fT.  4.  625 

APPEAL. 
See  Poor  Rate,  3. 

1.  Notice  was  given  of  appeal  against 
a  poor  rate,  and  the  respondents  at* 
tended  at  the  sessions  and  prayed 
a  respite,  alleging  that  they  had 
not  had  time  to  prepare  their  de- 
fence to  the  matters  stated  as 
grounds  of  appeal.  The  appel- 
lant opposed  the  respite;  but  it 
was  granted,  no  notice  of  appeal 
having  been  proved  or  expressly 
admitted.  An  order  of  respite 
was  made  out,  embodying  the 
grounds  of  appeal  stated  in  the 
notice : 

Held,  that,  at  the  following  ses* 
sions,  the  appellant  was  entitled 
to  be  heard  without  proving  any 
notice  of  appeal.  The  Kins  v. 
The  Justices  of  Hertfordsnire, 
H.  3  W.  4.  561 

2.  An  order  of  removal  "  to  the 
parish  of  L"  was  directed  "  to 
the  churchwardens  and  overseers 
of  the  parish  of  L,**    There  wer« 

3  M  2  no 
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no  such  officers,  but  the  parish 
was  divided  into  three  hamlets, 
A.,  B,  and  C,  each  maintaining 
ks  own  poor,  and  having  senarate 
officers.  The  paaper,  with  the 
order,  was  delivered  by  the  offi- 
cers of  the  removing  parish  to 
the  offices  of  ibe  hamlet  of  A.: 
Held,  that  a  notice  of  appeal 
given  in  the  name  of  the  ofliceis 
of  the  hamlet  of  A.,  and  reciting 
the  order  to  be  for  removal  to 
the  hamlet  a(  A.,  in  the  parish  of 
L.,  could  not,  under  these  cir- 
eumstances,  be  objected  to  by 
the  respondents,  and  that  the  ap- 
peal ought  to  iiave  been  heard. 
The  Kins  v.  The  Justicet  of  Car- 
marthenAire,  H.3  fVA. 

Page  563 

5.  Paupers  were  removed  to  the 
toumhtp  of  Bingleg ;  the  town- 
ship does  not  maintain  its  own 
KDor,  but  is  in  the  parith  ofBing' 
y,  which  does:  Held,  that  the 
order  was  informal)  but  the  ses- 
sions tiught  amend  it.  The  King 
V.  The  Inhabitants  of  Bingley, 
H.SfV.i.  567 

4.  In  a  notice  of  appeal  against  an 
order  for  stopping  up  a  footway 
(under  55  G.  3.  c.  68.  *.  3.),  It  suf- 
ficiently appears  that  the  appel- 
lant is  a  party  aggrieved,  if  it  be 
stated  that  he  and  his  tenants, 
occupiers  of  a  farm  and  lands 
near  the  said  way.  and  who  have 
heretofore  used,  and  have  a  right 
to  use  it,  and  also  other  persons, 
and  the  public  will  be  put  to 
great  inconvenience. 

The  statute  requires  "ten  days'" 
notice  of  an  appeal  to  the  sessions 
against  such  order.  By  a  rule 
flf  the  IVett  Riding  sessions,  in 
cases  of  appeal,  "  not  otherwise 
directed  by  law,"  "  ten  days' 
notice  is  to  be  given,  exclusive  i 
the  day  of  notice  and  first  day  of 
the  sessions :  Held,  that  the 
statute  meant  ten  days'  notice, 
sue  incluMve  and  the  other  ex- 
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«ndo,  was  brought  up  by  habeas 
corpus  before  a  judge  to  be  dis- 
charged. Immediately  after  his 
discharge,  and  before  he  had  time 
to  return  home,  he  was  again 
arrested  on  a  similar  writ  for  the 
«ame  matter:  Held,  that  he  was 
protected  from  arrest  redeundo. 
The  second  writ  was  sued  out  of 
Chancery  without  any  return  made 
to  the  first;  nevertheless  it  was 
held  to  be  regular.  The  King  v. 
Blake,  M.  3  W.  4-.  Page  355 

S.  The  Court  will  interfere  to  dis- 
charge a  party  from  arrest,  or  set 
aside  the  bail-bond,  where  it 
appears  plainly  on  the  face  of  the 
matter,  that  the  arrest  was  ground- 
less, but  not  where  it  would 
become  necessary  to  try  the 
merits  of  the  case  on  detailed  and 
contradictory  statements  in  several 
affidavits. 

It  is  not  sufficient  ground  for 
such  interference,  that  the  defend- 
ant, denying  that  he  is  indebted, 
and  advancing  a  number  of  facts 
in  support  of  such  denial,  alleges 
his  belief  that  the  action  is  brought 
for  the  purpose  of  obtaining  from 
him  by  intimidation  a  release  of 
certain  covenants ;  and  states  that 
the  plaintiff,  or  his  attorney  in  his 
presence,  on  being  refused  such 
release  a  week  before  x\\e  arrest, 
declared  that  some  strong  measure 
must  be  adopted  against  the  de- 
fendant. Burton  v.  Haiuorth^  H. 
3  W.  *.  462 

ARREST  OF  JUDGMENT. 

See  Assumpsit^  3. 

ASSIGNEES   OF    INSOLVENT 
DEBTOR. 

See  Fraudulent  Conveyance. 
ASSIGNMENT. 

iSfe*BANKRUPT,  5. 


ASSIGNMENT  OF  TERM. 
See  Annuity^  2. 

ASSIZES. 

See  JUDOMBMT. 


ASSUMPSIT. 

See  Payment    ov    Money    into 

Court. 

1.  In  assumpsit  on  a  special  contract^ 
and  for  money  had  and  received, 
^c,  defendant  pleaded  the  general 
issue,  and  to  the  common  counts 
a  tender ;  and  he  paid  money  into 
Court  upon  a  rule  in  the  common 
form,  not  applying  in  terms  to  any 
particular  count:  Held,  that  such 
payment  could  not  be  referred 
exclusively  to  the  counts  as  to 
which  a  tender  was  pleaded,  but 
that  it  applied  to  the  whole  de- 
claration, and  admitted  the  special 
contracti  Bulwer  v.  Horney  Af.  3 
IV.  ^.  Page  132 

2.  A.  and  others  were  part  owners 
of  a  ship  in  the  service  of  the 
East  India  Company.  B,  was 
managing  owner,  and  employed 
C  as  his  agent  for  general  pur- 
poses, and,  amongst  others,  to 
receive  and  pay  monies  on  account 
of  the  ship ;  and  C  kept  an  ac- 
count in  his  books  with  B.,  as 
such  managing  owner.  In  order 
to  obtain  payment  of  a  sum  of 
money  due  n-om  the  East  India 
Company  on  account  of  the  ship, 
it  was  necessary  that  the  receipt 
should  be  signed  by  one  or  more 
of  the  owners,  besides  the  man- 
aging owner,  and  upon  a  receipt 
signed  by  B.  and  one  of  the  other 
owners,  C.  received  on  account  ot 
the  ship  2000^.  from  the  East  India 
Company,  and  placed  it  to  B.'s 
credit  in  his  books.  The  part 
owners  having  brought  money  had 
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and  received,  to  recover  the  ba- 
lance of  that  account :  Held,  that 
C.  had  received  the  money  as  the 
agent  of  B.,  and  was  accountable 
to  him  for  it ;  that  there  was  no 
privity  between  the  other  part 
owners  and  C,  and  consequently 
that  the  action  was  not  maintain- 
able. Sintt  and  Others  v.  Brittain 
and  OtAeri,  M.  S  W.  i.    Page  375 

S.  Declaration  stated  that  fV.  P. 
owed  the  plaintiiT  131.,  and  that 
in  consideration  thereof,  and  that 
JV.  P.,  at  the  defendant's  request, 
had  promised  defendant  to  work 
for  him  at  certain  wages,  and  also 
in  consideration  of  IV.  P.  leaving 
the  amount  which  might  be  earned 
by  him  in  the  defendant's  hands, 
he  the  defendant  undertook  and 
promised  to  pay  the  plaintiff  the 
said  sum  of  13^.  Averment,  that 
W.  P.  performed  his  part  of  the 
agreement.  Judgment  arrested, 
Etecausetheplaioiifi' was  a  stranger 
to  the  consideration.  Price  v. 
Easton,  H.  3  W.  4.  433 

4.  The  solicitor  to  the  assignees  of 
a  bankrupt  received  from  them  a 
sum  of  money,  to  be  applied  in 
payment  of  the  costs  of  the 
petitioning  creditor,  up  to  the 
time  of  the  choice  of  assigoees. 
The  solicitor  offered  to  pay  the 
money,  on  condition  that  th«  bill 
should  undergo  a  subsequent  tax- 
ation, but  to  that  the  petitioning 
creditor  would  not  assent:  Held, 
that  the  latter  could  not  maintain 
money  hail  and  received  thereupon 
against  the  solicitor,  though,  after 
the  above  offer,  he  had  authorized 
the  solicitor  to  pay  over  part  of 
the  money  in  discharge  of  com- 
missioners' fees.  Baron  v.  Hut- 
band,  E.  S  W.  4.  61 1 

5<  A.,  by  public  advertizemcnt, 
stated,  that  whoever  would  give ' 
information  which  should  lead  to 
the  discovery  of  the  murder  of  B. 
should,  on  conviction,  receive  a 
reward  of  201.:  HM,  that  C, 


who  gave  such  informatio 
entitled  to  recover  the  20{.> 
she  was  led  to  inform,  not 
profiered  reward,  but  by 
motives.  JVUliatiu  t.  Cam 
E.  3  ff'.  4.  Pa 

6-  An  auctioneer,  employee 
supposed  executrix,  sold 
of  the  testator;  but  befoi 
ment,  the  real  executrix  ( 
the  money  from  the  buyer: 
that  the  auctioneer  cou 
aflerwards  maintain  bd 
against  the  buyer,  thou{ 
latter  had  expressly  proin 
pay  on  being  allowed  ti 
away  the  goods,  wliich  I 
Dickenfon    v.   Naul,    E,    ' 

7.  Where  a  party  has  employ 

cause  for  him  in  the  Palace 
an  action  in  the  common  So 
against  him  at  the  suit  oi 
fur  the  bill  of  costs,  thouf 
only  was  an  attorney  of  the 
and  actually  did  the  business 
Although  the  client  g 
written  retainer  to  the 
attorney  only,  and  he  onl 
mentioned  in  the  rule  for  i 
costs,  these  facts  were  hel 
conclusive,  there  being  evii 
aliunde,  of  a  contract  with 
J.  and  R.  Arden,  Genu.,  . 
Tucker,  Gent.,  One,  Sjc, 
ff.i. 


ATTACHMENT. 
See  Practice,  6. 

ATTESTATION  OF  BO: 
See  Attorney,  3. 

ATTESTATION  OF  WI 
See  DsvisB,  2. 


ATTORNEY. 
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ATTORNEY. 

See  Evidence,  5*  Libel.  Prac- 
tice, 3.  Warrant  of  Attor- 
ney, 1. 

1.  The  rule  of  Triniti/  term,  21  G.3., 
which  empowers  the  marshal  of 
the  King's  Bench  to  regulate  the 
admission  of  persons  to  visit  the 
prisoners,  does  not  authorize  him 
at  his  pleasure  to  prevent  an 
attorney  from  visiting  his  client 
in  the  prison,  but  he  must  have 
some  ground  to  shew  for  so  doing, 
provided  the  attendance  of  such 
attorney  is  on  the  client's  business, 
and  necessary  to  or  required  by 
him.  Ex  parte  Maian/et  A/.  3 
fV.  4.  Page  365 

2.  In  an  action  against  attornies  for 
negligence,  it  appeared  that  the 
plaintiff  employed  the  defendants 
to   conduct    an   action    for    him 
against  a    surveyor  of   turnpike 
roads,  for  alleged  trespasses.  The 
surveyor  had  seized  and  impounded 
plaintiff's  sheep,  as  having  been 
found  straying  on  the  road:  the 
plaintiff  regained    possession    of 
them,    by   promising   the   pound 
keeper  to  pay  the  proper  charges, 
and  drove   them   home ;    on   the 
same  day  the  surveyor  retook  the 
sheep  in  the  plaintiff's  field,  and 
again  impounded  them.     The  first 
and  second  taking  were  in  Surrey y 
but  on  an  intermediate  day  the 
sheep  had  escaped,  and  been  im- 
pounded in  Sussex.   The  turnpike 
act  4?  G.  4.  c.  95.  s,  75.  only  autho- 
rizes surveyors  to  impound  sheep 
found  on  a  turnpike  road.     The 
general  turnpike  act  3  G.4.  c.  126. 
s.  147.  (incorporated  in  the  above 
statute  by  reference)  requires  that 
actions  against    any   person    for 
any  thingr  done  in  pursuance  of  the 
actf  shall  be  commenced   within 
three  monthsi  and  the  venue  laid 


in  the  county  where  the  cause  of 
action  arose. 

The  attornies  commenced  the 
action  within  three  months,  and 
had  a  declaration  drawn  by  counsel, 
who  returned  it  with  an  observa- 
tion indorsed,  that  it  would  have 
been  prudent  to  join  two  other 
parties.     The  attornies  thereupon 
(with  the  plaintiff's  assent)   dis- 
continued the  action,  and  brought 
another    after,  the  expiration  of 
the  three  months,  laying  the  venue 
in  Sussex.    The  declaration  was 
settled  by  counsel,  and  the  case 
afterwards  submitted  to  a  special 
pleader,  who  gave  as  his  opinion, 
that  the  protecting  clauseiof  3  G.4. 
c.  126.  did  not  apply  to  the  trespass 
in  seizing  the  sheep  in  the  plain- 
tiff's field.     The  plaintiff  went  to 
trial,  and  was  nonsuited,  on  ac- 
count of  the  action  being  out  of 
time  and    the    venue    improper, 
with   leave   to  move,  which  was 
done  without  success : 

Held,  that  this  was  not  a  case 
of  actionable  negligence  in  the 
attornies. 

Quaere,  Whether  the  surveyor, 
in  making  the  second  seizure,  was 
within  the  protection  of  SG.4« 
c.  126.,  ns  acting  in  pursuance 
of  that  statute,  or  4  G.  4.  c.  95. : 
Held,  that,  at  all  events,  there 
was  so  much  doubt  on  this  point, 
that  the  attornies,  if  mistaken 
upon  it,  were  not  therefore  cul- 
pably negligent.  Kemp  v.  Burt  and 
Others,  H.  3  fV.  4.  Page  425 

3.  An  attorney's  bill  for  business 
done  in  the  county  court  is  withm 
the  statute  2  G.  2.  c.  23.  s.  23.,  and 
must  be  delivered  to  the  client 
one  month  before  action  brought. 
A  charge  for  attesting  a  replevin 
bond  is  a  charge  relating  to  a  suit 
in  that  court. 

An  attorney   not    having    de- 
livered any  bill  to  his  client  before 
action  brought,  but  particulars  of 
demand,  containing  some  taxable 
3  M  4  items. 


items,  sfter  action  broughtt  cannot 
recover  for  an  item  not  taxable,  if 
■uch  item  be  in  respect  of  busi- 
neu  done  or  money  iiaid  to  his 
client's  use,  in  his  character  or 
attorney.  Wardle  v.  Nicholion, 
H.  S  WA.  Page  «9 

4.  An  attorney  em  ploy  eil  bj  a  party 
about  to  lake  the  benefit  of  the 
Insolvent  Act,  to  prepare  a  lii 
debts,  which  were  afterwards  to 
be  inserted  in  the  schedule,  omit- 
ted a  debt  due  from  the  insolvent 
to  himself,  and  sued  for  that  debt 
after  the  party's  discharge :  Held, 
by  Dtnman  C>  J.  and  Parke  J., 
that  this  was  not  such  a  fraud 
«pon  the  general  policy  of  the  In- 
SMvent  Act  as  would  bar  the  ac> 
tion.  QuRre,  whether,  if  he  omit- 
ted to  insert  the  debt  in  breach  of 
his  duty  to  his  client,  that  would 
be  a  defence  to  an  action  brought 
by  him  against  the  latter  to  re- 
cover  the  debt,  or  whether  it 
would  only  be  the  subject  of  a 
cross  action  i  If  a  defence,  quKre 
whether  or  not  it  should  be  spe- 
cially pleaded  ?  Howard,  Gent., 
One,  SfC,  V.  Bartolozzi,  H.  3  W.  4. 
555 

5-  PlaintifTs  attomies  gave  defend- 

taking  as  security  for  costs ;  the 
defendant  obtained  a  verdict  and 
died,  and  judgment  was  entered 
up  in  his  name  within  two  terms  ; 
Held,  thai  the  attorney  for  such 
deceased  party,  having  a  claim 
against  his  estate  in  respect  of 
the  costs,  might  enforce  the  secu- 
rity to  satisfy  such  claims,  without 
any  scire  facias  having  been  sued 
out  by  the  personal  represent- 
atives. Chauvel  v-  Ckunelli,  E. 
3  W.  4.  590 

6.  Where  an  attorney  has  received 
money  to  the  use  oF  his  client, 
and  not  accounted  for  it,  and  has 
afterwards  became  bankrupt  and 
obtained  his  certificate,  the  Court 
wtll  Dot,  on  motion,  order  him  to  : 


repay  the  money  bo  receiv 
amount  being  a  debt  bar 
the  certificate. 

But  if  the  attorney  con 
fraud  in  the  receiving  and 
counting,  the  Court,  in  th< 
cise  of  its  general  juris 
over  its  officer,  will  enfort 
payment,  as  a  modification 
punishment  which  it  might 
wise  inflict  for  his  miscond 

The  case  of  fraud,  hr 
ought  to  be  clear,  and  the 
ney  should  have  notice  I 
form  of  the  rule,  that  the  a 
tion  is  of  a  penal  nature. 
not  enough  to  call  upon 
shew  cause  why  he  ehou 
pay  over  the  money.  In  r< 
ner,  Gmt.,  One,  Sfc,  E.  S 
Pa, 
7-  Where  a  party  has  employ 
attornies,  partners,  to  niai 
cause  for  him  in  the  Palace 
an  action  in  the  common 
lies  against  him  at  the  s 
both,  for  the  bill  of  costs,  t 
one  only  was  an  attorney 
Court,  and  actually  did  the 
ness  there. 

Although  the  client  g. 
written  retainer  to  the  latl 
torney  only,  and  he  onlj 
mentmned  in  the  rule  for  t 
costs,  these  facts  were  heti 
conclusive,  there  being  evid 
aliunde,  of  a  contract  with 
J.attd  R.Arden,Gen1s.,Sfc.j.'. 
er,  Gent.,  One,  Sfc,  E.  3  W.i 
8.  An  agreement  by  an  insc 
about  to  take  the  benefit  o 
act,  with  his  creditor  (his  i 
ney),  that  the  claim  of  the 
should  be  omitted  in  the  sche 
and  that  a  cognovit  which  he 
shall  be  suspended,  and  re 
after  the  debtor's  discharge 
held  by  the  Court  of  Escbi 
to  be  fraudulent,  and  the  cog 
and  judgment  signed,  and  ei 
tion  issued  thereupon  aftei 
discharge,  were   set   aside 
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costs.     Tahram^  GenUy  One,  Sfc. 
V.  Freeman,  E.  3  fV.  4.    Page  887 

AUCTION. 

See  Frauds,  Statute  of. 
Stamp. 

AUCTIONEER. 

See  Assumpsit,  6- 

BAIL  BOND. 
See  Arrest,  2.    Practice,  2. 

BANKER. 
iSee  Check. 

BANKRUPT. 
See  Assumpsit, 3.  Indictment,!. 

1.  It  is  a  good  answer  to  a  plea  of 
bankruptcy  that  the  certificate 
was  obtained  by  fraud,  though  the 
enactment  to  that  effect  in  5  G.2. 
c.  30.  s.  7.  is  not  repeated  in 
6  G.4.  c.  16.  Horn  v.  Ion,  M. 
3  fV.  4.  78 

2.  The  statute  1  fV.  4.  c.  7.  s.  7., 
exempting  judgments  on  cogno- 
vit, and  by  default,  confession,  or 
nil  dicit,  in  any  action  commenced 
adversely  and  without  collusion, 
from  the  operation  of  s.  108.  of 
the  bankrupt  act»  does  not  extend 
to  judgments  on  warrants  of  attor- 
ney, though  given  without  collu- 
sion or  intention  of  fraudulent 
preference.  And  a  sheriff  having 
seized  and  sold  goods  on  an  exe- 
cution issued  upon  such  judg- 
ment, and  paying  over  the  pro- 
ceeds after  notice  of  an  act  of 
bankruptcy  committed  by  the  de- 
fendant, is  answerable  to  the  as- 
signees for  money  had  and  re- 
ceived. Crosfield  and  Another  v. 
Stanlejf,  M.  3  fV.if.  87 

3.  A  fieri  facias  was  sued  out  on  a 


judgment  entered  up  under  a  war- 
rant of  attorney,  and  the  sheriff 
seized  the  goods  before  ten  in  the 
forenoon  of  the  13th  of  August, 
and  sold  the  same  ten  days  after- 
wards. On  the  13th  of  October 
following,  about  noon,  a  commis- 
sion issued  against  the  defend- 
ant, under  which  he  was  declared 
a  bankrupt :  Held,  first,  that  the 
seizure  or  the  goods  by  the  sheriff 
was  a  sufficient  executing  or  levy- 
ing, within  the  meaning  of  those 
words  in  the  statute  6  G.4.  c.  16. 
«.81.;  secondly,  that  more  than 
two  calendar  months  had  elapsed 
between  the  execution  and  the 
issuing  of  the  commission;  thirdly, 
that  although  the  execution  issued 
on  a  judgment  entered  up  in  pur- 
suance of  a  warrant  of  attorney, 
yet,  having  been  executed  more 
than  two  months  before  the  issu- 
ing of  the  commission,  it  was  pro- 
tected by  «.  81.,  and  not  taken 
out  of  that  section  by  the  proviso 
in  s,  108.  Scmble,  that  that  pro- 
viso only  applies  to  executions 
executed  within  two  calendar 
months  before  the  issuing  of  a 
commission.  Godson  v.  Sanctu^ 
ary,  M.  3  W.  4.  Page  255 

4.  The  Stat.  6  G.  4.  c.  16.  s.  127*, 
which  vests  in  assignees  the  future 
effects  of  a  bankrupt  who  had  be- 
fore been  bankrupt,  or  taken  the 
benefit  of  an  insolvent  act,  and  has 
not  paid  15«.  in  the  pound  under 
the  subsequent  commission,  does 
not  apply  to  a  bankrupt  who  had 
obtained  his  certificate  under  such 
subsequent  commission,  before 
that  statute  passed;  and,  there- 
fore, where  A.,  after  being  dis- 
charged under  an  insolvent  act, 
had  a  commission  of  bankrupt 
issued  against  biro,  and  obtained 
his  certificate  before  the  passing 
of  the  6  G.4;  c.  16.,  but  did  not 
pay  15«.  in  the  pound,  and  he  was 
afterwards  sued  on  a  bond  exe- 
cuted before  his  discharge  under 

the 
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the  insolvent  act,  but  not  inserted 
in  his  schedule,  it  was  held,  that 
his  certificate  did  not  bar  the 
action.  Careto  y.  Edtvards,  M. 
3fr.4..  Page  351 

5.  A.f  who  resided  at  Liverpool^  was 
in  the  habit  of  making  consign- 
ments of  goods  to  B'i  his  agent 
in  South  America^  for  sale,  on  the 
faith  of  and  against  which  consign- 
ments, A.  drew  bills  proportioned 
to  their  amount,  to  be  paid  by  the 
agent  out  of  the  proceeds;  and 
the  bills  were  negotiated  by  the 
indorsements  of  C,  A.*s  corre- 
spondents in  London*  Some  of 
the  bills  so  indorsed  were  refused 
acceptance  by  the  agent.  C,  on 
receiving  information  that  they 
had  been  so  dishonored,  requested 
that  An  would  order  his  agent,  in 
case  he  did  not  pay  his,  ^.'s, 
drafU  immediately,  to  hand  over 
to  C's  agent  such  property  as  he 
had  of  A.^  of  an  equivalent  value 
to  the  bills  that  should  not  be 
paid  by  him.  A.  agreed  to  do  so, 
but  became  bankrupt  before  his 
order  to  transfer  the  goods  reached 
South  America :  Held,  that  the 
bargain  between  A.  and  C.  did 
not  operate  as  a  legal  or  equitable 
assignment  of  the  property  in  ^.'s 
goods,  held  by  B.  his  agent,  but 
that  they  remained  the  property 
of  A.  at  the  time  of  his  bank- 
ruptcy, and  passed  to  his  assignees. 
Carvalho  v.  Burn^  H,  3  JV.  4. 

383 

6.  A  tradesman  undertook  to  do 
work  upon  an  article  delivered  to 
him,  for  a  person  to  whom  he  was 
indebted,  and  it  was  agreed  that 
the  work  should  be  paid  for  in 
ready  money.  He  afterwards  be- 
came bankrupt:  Held,  that  the 
act  6  G.4.  c.  16.  a*.  50.  (which  pro- 
vides for  the  setting  off  of  cross 
demands  where  there  has  been 
mutual  credit  between  the  bank- 
rupt and  a  party  claiming  on  his 
estate)  did  not,  in  this  case,  render 


the  assignees  liable  in  tro 
refusing  to  deliver  such  ai 
the  creditor  on  his  offering 
off  the  price  of  the  work 
his  own  demand.  Clar 
Others  v.  FeU  and  Anoth 
3  W.  4.  Pj 

7.  The  act  I  &  2  fT.  4.  c.Si 
does  not  give  validity  t< 
missions  of  bankrupt  four 
concerted  acts  ot  banki 
and,  therefore,  the  execut 
deed,  whereby  a  trader  ass 
his  property  to  a  trustee 
benefit  of  all  his  crediton 
an  act  of  bankruptcy  suffi 
support  a  commission  four 
the  petition  of  a  creditor,  i 
either  party  or  privy  to  sue 
Marshall  y.  Barkxvorih,  i/. 

8.  Afler  the  bankruptcy  of 
two  partners,  the  solvent  ( 
thinking  the  firm  capable  < 
its  debts,  continued  the  bi 
and  paid  partnership  mone; 
banker's  to  be  applied  in  dil 
of  running  bills  of  the  firm  i 
at  the  bank ;  and  it  was 
plied:  Held,  that  this  pi 
having  been  made  bon^  tic 
without  any  contemplati 
bankruptcy  by  the  solvenl 
ner,  was  valid  at  law.  T 
signees  and  the  solvent  f 
afterwards  opened  a  fresh  a< 
at  the  bank,  and  paid  in  9 
discharge  a  debt  on  the  o 
count,  which  carried  interest 
second  partner  became  banl 
Held,  that  the  assignees  < 
two  could  not  recover  th 
sum.  Woodbridge  v.  Svmi 
3  W.  4. 

9.  A  bankrupt  made  a  purcl: 
timber  by  two  agreement 
before  and  one  afler  the 
bankruptcy,  and,  after  the 
bankruptcy,  received  part 
timber  without  paying  for 
was  not  entitled  to  receive  i 
mainder  without  giving   ui 
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for  the  whole.  After  the  act  of 
bankruptcy  the  defendant  became 
security,  and  purchased  from  the 
bankrupt  the  benefit  of  the  con- 
tract ;  which  purchase  was  recited 
in  the  instrument  by  which  the 
defendant  became  security.  The 
bankrupt  afterwards  agreed  with 
the  defendant,  that  he,  the  bank- 
rupt, would  pay  the  money  due  to 
the  vendor  for  the  timber  pur- 
chased by  the  first  agreement  and 
in  part  received,  and  should  be 
entitled  to  retain  the  timber  so 
purchased.  The  bankrupt  then 
delivered  money  and  bills  to  the 
defendant,  to  be  paid  to  the  vendor 
for  the  timber  first  purchased. 
The  defendant  paid  the  cash  to 
his  own  bankers,  and  indorsed  the 
bills  to  them  ;  and  afterwards  paid 
the  amount  of  the  cash  and  of  the 
bills  to  the  vendor,  by  a  single 
draft  on  those  bankers.  After  this 
the  commission  issued. 

Held,  that  the  defendant  was 
not  liable  to  repay  the  cash  to  the 
assignees,  nor  to  indemnify  the 
bankrupt's  estate  against  the  bills ; 
for  the  defendant  was  the  mere 
agent  of  the  vendor,  and  neither 
the  cash  nor  the  proceeds  of  the 
bills  could  have  been  recovered 
back  from  him,  the  transaction  on 
his  part  being  a  bon^  fide  one,  pro- 
tected by  6  G.4.  c.  16.  s.  82.  Shaw 
and  Others,  Assignees  of  Richard 
Batley,  v.  Thomas  Batley,  E. 
3  fV.  4.  Page  801 

10.  A  trader,  conveying  away  pro- 
perty to  such  an  extent  as  will 
prevent  him  from  continuing  his 
business,  and  render  him  insolvent, 
commits  an  act  of  bankruptcy. 
But  those  who  rely  upon  such  act 
of  bankruptcy  on  a  trial,  must 
shew  that  it  was  calculated  to  have 
the  alleged  effect  by  evidence  of 
the  general  state  of  the  party's 
affairs  at  the  time  of  such  con- 
veyance. 

It  is  not  sufScient  to  prove  that 


the  trader,  under  pecuniary  pres- 
sure, disposed  of  some  article  es- 
sential to  the  carrying  on  of  his 
business,  as  that  a  miller,  by  bill  of 
sale,  transferred  his  waggon  and 
horses  to  a  creditor  who  had  ar- 
rested him.  Wedge  v.  Newlyn^  E. 
3  W.  4.  Page  831 

BANNS. 
See  Marriage. 

BASTARD. 

See  Settlement  by  Bastardy. 

BILL  OF  EXCHANGE. 

1 .  A  defendant,  prosecuted  by  parish 
officers  for  disobeying  an  order  of 
maintenance,  was  convicted,  and 
sentence  deferred  by  the  Court, 
with  a  view  to  an  arrangement : 
in  the  meantime  he  was  committed 
to  prison,  and  the  officers  de- 
manded of  him  a  sum  considerably 
exceeding  the  amount  of  main- 
tenance due,  but  part  of  which  was 
to  cover  costs.  A,  paid  part,  and 
gave  a  note  for  the  remainder ;  he 
was  then  brought  before  the  Court, 
fined  1^.,  and  discharged.  It  did 
not  appear  whether  or  not  the  par- 
ticulars of  the  arrangement  were 
communicated  to  the  Court,  but  A. 
made  no  complaint  when  brought 
up.  In  an  action  afterwards 
brought  upon  the  note  : 

Held,  that  no  irregularity  ap- 
peared in  the  compromise,  and 
that  the  note  was  legal.  Kirk  v. 
Strichoood,  3  IV.  4.  421 

2.  "  Received  and  borrowed  ofA.B. 
30/.,  which  I  promise  to  pay  with 
interest,  at  the  rate  of  5/.  per  cent. 
I  also  promise  to  pay  the  demands 
of  the  sick  club  at  H.  in  part  of 
interest,  and  the  remaining  stock 
and  interest  to  be  paid  on  demand 
to  the  said  A,  B.  Witness  my 
hand,  &c.  C.  D." 

This 


A 
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This  is  not  a  promissory  note. 
Bolton  V.  Dugdale,  E.  3  fV.  4. 

Page  619 
S.  In  assumpsit  on  a  bill  of  ex- 
change drawn  upon  **  P.  P.,  No.  6. 
Budge Rovo,*'  and  accepted  by  him, 
an  aTerment  that  the  bill,  when 
due»  was  presented  and  shewn  to 
P.P.  for  payment,  is  supported 
by  proof  that  the  holder  went  to 
6.  Budge  Row  to  present  it,  but 
found  the  house  shut  up,  and  no 
one  there.  And  notice  may  be 
giren  to  the  drawers  on  the  day 
of  such  dishonour,  as  in  the  case 
of  an  actual  refusal  to  pay.  Hine 
V.  Allelt^,  E.  S  fV.  4.  624 

BILL  OF  MIDDLESEX. 
See  Practice,  1. 

BOARD  OF  CONTROL. 
See  Mandamus,  4. 

BOND. 

See  Executor,  3. 

BOOKS. 
See  Evidence,  4. 

BRIDGE. 
See  Indictment,  3.    Toll. 

BROKER. 

A  stock-broker  is  a  broker  within 
the  6  Ann,  c.  16.  and  57  G.  3.  r.  Ix., 
and  h'able  to  the  penalty  imposed 
by  the  latter  statute  for  acting  as 
a  broker  without  having  been  ad- 
mitted by  the  Court  of  Mayor  and 
Aldermen  of  London.  Clarke  v. 
Powell,  E.  3  W.  4.  846 

BUTCHER. 
See  Market. 
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CHECK. 

BY  LAW. 
See  Mandamus,  3. 

CASE  AND  TRESPA 
See  Pleading,  4s. 

CERTIFICATE. 

See    Apothecary,    I,    2. 
RUPT,   1.  4.      Setti^eme 
Apprenticeship,  2. 

CHECK. 

By  the  usage  in  the  citj  of  j 
a  person  receiving  a  che 
his  banker's  name  written 
it,  pays  it  in  at  the  bankc 
the  banker,  if  he  receive 
time  presents  it  at  the  el 
house,  and  obtains  paymi 
same  day.  A  debtor  paid  ] 
ditor  by  a  crossed  chec 
the  latter,  on  the  same  daj: 
mitted  it  to  his  banker 
banker  negligently  (as  w 
leged)  omitted  to  presen 
the  clearing-house  in  tin 
that  day  (when  it  would  havi 
paid),  and  on  the  next  it  wj 
honoured,  the  firm  on  wli 
was  drawn  having  stopped 
ment : 

Heldy  that  the  supposed 
gcnce  of  the  banker,  thoi 
might  render  him  liable  i 
customer,  did  not  discharg 
drawer ;  the  holder  of  the 
being  entitled,  by  the  generi 
to  present  it  the  day  after  '. 
ceives  it;  and  no  custom  < 
city  being  proved,  as  be 
debtor  and  creditor,  that  a  ci 
check,  if  received  by  the 
and  sent  by  him  to  his  ban 
sufficient  time,  must  be  c 
the  same  day.  Boddingto, 
Another  v.  Schlenker,  E.  3 

Paj 
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COMMITMENT. 


CONVICTION. 
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CLERGYMAN. 
See  Penal  Action. 

COLLATERAL  FACT. 
See  Evidence,  1. 

COMMENCEMENT    OF    AC- 
TION. 

See  Attorney^  2.    Ejectment,  1. 

COMMITMENT. 

See  Overseer.    Pawnbroker. 

Tlie  5  G.  4.  c.  18.  s,  2.,  reciting 
that,  by  some  acts  penalties  or 
sums  of  money  are  to  be  recovered 
before  a  justice,  and  he  is  autho- 
rised to  issue  his  warrant  for  levy- 
ing the  same  by  distress,  but  no 
further  remedy  is  provided  in  case 
no  sufficient  goods  can  be  found, 
enacts,  that  whenever  it  shall  ap- 
pear to  such  justice  that  the  party 
has  not  sufficient  goods  whereon 
to  levy,  it  shall  be  lawful  for  such 
justice  to  issue  forth  his  warrant 
for  committing  such  offender  to 
the  common  gaol  for  any  term  not 
exceeding  three  calendar  months, 
unless  the  sum  adjudged  to  be 
paid,  and  costs,  shall  be  sooner 
paid :  provided  always,  that  the 
amount  of  such  costs  shall  be  spe- 
cified in  such  warrant  of  commit- 
ment: 

Held,  that  such  warrant  of  com- 
mitment must  be  in  writing ;  and 
that  the  detention  of  such  party 
without  such  written  warrant,  can- 
not be  justified  for  any  longer  time 
than  is  necessary  for  making  it 
out.  Hutchinson  v.  Lowndes  and 
Others,  M.  S  G.  4.  Page  118 


COMPENSATION. 

See  Evidence,  3.    Mandamus,  5i 

6,7. 


COMPROMISE. 
See  Bill  of  Exchange,  1. 

COMPUTATION  OF  TIME. 
See  Appeal,  4.     Bankrupt,  S. 

CONCERTED  ACT  OF  BANK- 
RUPTCY. 

See  Bankrupt,  7- 

CONDITION. 
See  Pleading,  7* 

CONDITION  PRECEDENT 
See  Treasurer. 

CONSIDERATION. 
See  Assumpsit,  S. 

CONSOLIDATED  ACTIONS. 
See  Practice,  8. 

CONTEMPT  OF  COURT. 
See  Practice,  2. 

CONVICTION. 

See  Bill  of  Exchange,  1. 

The  Stat.  15  Ric..2.  c.2.  gave  jus- 
tices a  summary  jurisdiction  to 
convict,  on  their  own  view,  for  a 
forcible  detainer  after  a  forcible 
entry. 

The  Stat.  8  Hen.  6.  c.  9.  recites 
that  the  stat.  l5Ric,2,  c.2.did 
not  extend  to  entries  in  tenements 
in  peaceable  manner,  and  after 
holden  with  force,  and  then  enacts, 
that  that  statute  should  be  duly 
executed,  and  if  from  henceforth 
any  doth  make  any  Forcible  entry 
in  lands,  &c.   or  them  do  hold 

forcibly 


CORPORATION. 


forcibly  afler  complaint  thereof 
made  with  Id  the  same  county 
where  such  entry  is  made  to  the 
justices  or  the  peacci  that  they 
should  cause  the  statute  duly  to 
be  executed : 

Held,  that  this  statute  was  in- 
tended to  give  a  summary  juris- 
diction in  cases  of  forcible  de- 
tainer after  an  urdaiaful  entry ; 
and  that  a  conviction  by  justices 
on  that  statute,  merely  stating  an 
entry  and  a  forcible  detainer,  was 
insufficient.  The  King  v.  Oakley 
andOthert,M.3a'.i.    Page  307 

COPYHOLD. 

See  Devisb,  2.    Evidence,  9. 

CORPORATION. 
See  Annuity,  1.    Mandamus,  3. 
Sbttibment    bt   Apprentice- 
ship, +. 

1.  In  quo  warranto  for  usurping  the 
office  of  alderman  and  justice  of 
peace  of  the  city  of  NorwicA,  the 
plea  set  out  a  charter  of  Car,  *2., 
granting,  among  other  things,  that 
all  the  aldermen  of  the  city  who 
had  borne  the  office  of  mayor,  so 
lon^  as  they  should  continue  in 
their  public  offices,  should  be  jus- 
tices of  the  peace  of  the  same 
city ;  that  the  defendant  was  duly 
elected  an  alderman,  and  still  was 
alderman :  and  that  he  became 
mayor,  and  thereby  aflenvards  be- 
came justice.  Replication,  that 
the  defendant  being  such  alder- 
man and  justice,  was  duly  ap- 
pointed to  be  treasurer  of  tlie 
county  of  the  city  of  N.,  and  gave 
such  security  to  the  mayor  and 
recorder,  being  justices  of  the 
peace  for  the  said  city,  as  in  that 
behalf  required,  and  accepted,  and 
took  on  himself  the  oUSce  of  trea- 
surer, and  entered  on  the  dis- 
charge of  the  duty  of  his  office, 


which  offices  of  alderman  an 
tice,  and  of  treasurer,  wei 
compatible  with  each  other,  n 
by  the  defendant  vacated 
offices  of  justice  and  aide 
4c.  Rejoinder,  that  the  dt 
ant  did  not  give  such  scci 
Held,  on  demurrer,  that  th 
joinder  was  bad,  as  tenderii 
immaterial  issue  i 

Held,  secondly,  that  the 
cation  was  bad,  because  th 
ccptance  by  a  person  hold 
corporate  office,  of  anotbc 
compatible  office  not  corp 
did  not  operate  as  an  abi 
avoidance  of  the  corporate  < 
thou|>h  it  might  be  groui 
amotion  ;  and  that  acceptan 
an  incompatible  office,  doe 
operate  as  an  absolute  avoi 
of  a  fomer  office,  in  any 
where  the  party  could  not ' 
himself  of  that  office  by  hit 
act,  and  without  the  concur 
of  another  authority  to  hi 
signation  or  amotion,  unlest 
authority  be  privy  and  consi 
to  the  second  apppointment- 

Held,  also,  that  the  defer 
as  long  as  he  was  an  aldermu 
justice  of  peace  of  the  city  i 
was  not  a  person  capable  of 
'  appointed  county  treasurer. 
King  V.  Jo/iTi  Palteson,  M.  3 
P 
I.  By  charter  of  Car.  2.  there 
to  be  in  the  borough  of 
mayor,  aldermen,  and  twent] 
capital  burgesses.  On  the 
or  removal  of  an  aldermai 
mayor  and  aldermen,  or  the  g: 
part  of  them,  were  to  el 
capital  burgess  to  supply  his  { 
when  a  capital  burgess  diei 
the  mayor,  aldermen,  and 
capital  burgesses,  or  the  g 
part  of  them  were  to  elect 
cessor  from  among  theinhal 
and  burgesses,  and  the  mayt 
to  be  annually  elected  on  a  c 
day  6y  the  hurgetiet  of  tk 
bo, 
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borough^  or  the  greater  number  of 
thera,  with  the  consent  of  twenty- 
four  freeholders  and  inhabitants 
to  be  chosen  as  directed  by  the 
charter.  In  practice,  the  mayor 
had  always  been  elected  by  the 
capital  burgesses  only.  At  the 
election  of  mayor  on  the  charter- 
day  in  1832,  there  was  not  a  ma- 
jority of  the  number  of  twenty- 
four  capital  burgesses  present,  and 
no  other  burgesses  attended. 

Heldy  that  this  did  not  avoid  the 
election ;  for  that  the  word  "  bur- 
gesses" in  the  charter,  (where  it 
treated  of  the  election  of  mayor,) 
could  not  be  construed  to  mean 
capital  burgesses:  that  the  right 
of  election  did  not  devolve  upon 
the  body  of  capital  burgesses  by 
the  mere  forbearance  of  the  other 
burgesses  to  interfere,  and  that 
the  capital  burgesses,  in  electing 
the  mayor,  acted  in  the  capacity 
of  burgesses  merely.  The  King 
V.  Goldsmith,  E.  3  fT.  4.  Page  835 
3.  On  motion  for  a  quo  warranto  in- 
formation, an  affidavit  stating  the 
relator's  information  and  belief, 
that  the  officer  was  elected  at  a 
court  held  on  a  certain  day,  and 
there  was  not  at  the  court  where 
he  was  elected  as  aforesaid,  a  pro- 
per number  of  electors  present,  is 
answered,  if  it  be  sworn  that  there 
was  a  proper  number  of  electors 
at  the  court  held  on  the  specified 
day,  and  that  the  officer  was  not 
elected  at  that  court.  The  officer 
is  not  bound  to  answer  for  the 
proceedings  of  any  other  day  than 
that  specified  by  the  relator.  Rex 
V.  Rolfe,  E.  3  W.  4.  840 

COSTS. 
See  PRACTiCBy  8. 


COUNTY  COURT. 
See  Attorney,  3. 


COVENANT. 
See  Landlord  and  Tenant,  2. 

CRIMINAL  INFORMATION. 

See  Evidence,  11. 

A  motion  for  a  criminal  information 
against  a  person  who  is  not  charged 
as  a  magistrate  or  public  officer* 
may  be  made  later  than  the  second 
term  after  the  alleged  offence,  if 
it  be  shewn  that  the  prosecutor 
did  not  know  of  the  fact  in  time  to 
make  an  earlier  application.  Rex 
V.  JoUie  and  Another^  E.  3  W*  4. 

Page  867 

CUSTOM. 
See  Check.    Market. 

DEED. 
See  Annuity,  1.     Bankrupt,  7. 

R.  L.  granted  by  deed  to  the  abbot 
and  monks  of  jS>.  the  pasture 
called  Brandxoood  to  feed  their 
animalsy  and  that  the  grantees 
should  have  in  that  pasture  100 
cows.  By  deed  of  the  25  Edxn*  3., 
reciting  the  former  grant,  Henry^ 
Duke  of  Lancaster^  the  then 
owner  of  the  fee,  released  to  the 
abbot  and  monks  and  their  succes- 
sors for  ever,  all  the  right  and 
claim  which  belonged  to  him  and 
his  heirs  by  any  title  in  the  pasture 
aforesaid,  and  that  it  might  be 
lawful  for  the  abbot  and  convent, 
and  their  successors,  to  inclose 
the  said  pasture,  and  to  reduce  it 
to  cultivation,  or  to  make  any 
other  profit  thereof  at  their  free 
will,  without  contradiction  or  im- 
pediment, saving  to  the  grantor 
and  his  heirs  their  right  to  hunt. 
On  ejectment  brought  to  recover 
the  lands,  as  part  of  the  waste  of 
a  manor  belonging  to  the  dUchy 

of 
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of  Lancaster^  the  above  deeds 
were  proved,  and  it  appeared  that, 
as  far  back  as  living  memory  went, 
rights  of  ownership,  inconsistent 
with  the  alleged  title  in  respect 
of  the  duchj,  had  been  exercised 
over  the  lands ;  and  they  had  been 
inclosed  sixteen  years :  Held,  that 
the  abbot  and  monks  were  to  be 
presumed  to  have  been  in  posses- 
sion at  the  time  of  the  second 
deedy  and  that  it  operated  as  a 
conveyance  of  the  soil  by  way  of 
release,  though  there  were  not 
words  to  make  it  operate  as  a 
feoffment  with  livery  of  seisin. 
Doe  dem.  Dearden  and  Others  v. 
Maden,  E.  5  TV.  4.  Page  880 

DEMOLITION  OF  A  DWELL- 
ING  HOUSE. 

See  Evidence,  3. 

DEMURRER. 
See  Pleading,  4. 

DEVISE. 
See  Fine,  1. 

L  Testator,  afler  premising  that 
should  his  daughter  die  unmarried 
he  would  not  have  his  estate  sold 
or  frittered  away  afler  her  decease, 
or  lefb  to  any  body  who  would 
not  reside  on  it,  but  that  it  should 
be  entailed,  and  residence  be  made 
the  absolute  groundwork  of  such 
entail ;  devised  all  his  real  estate 
to  trustees  and  their  heirs :  *'  But 
to  permit,  nevertheless,  my  daugh- 
ter S, «/.  not  only  to  receive  the 
rents  and  profits  thereof  to  her 
own  use,  or  to  sell  or  mortgage 
any  part,  but  also  to  settle  on  any 
husband,  she  may  take  the  same 
or  any  part  thereof  for  life,  should 
he  survive  her,  but  not  without 
his  being  liable  to  impeachment 
for  waste,  or  non-residence,  or 
neglecting  necessary  repairs.  But 


should  my  daughter  have  a  i 
devise  it  to  the  use  of  such 
Cirom  and  afler  my  dau| 
decease,  with  a  reasonable 
tenance  for  the  education,  ^ 
such  child  in  the  meantime,  i 
none  of  these  cases  happei 
then  devised  the  estate  aH 
daughter's  decease  to  trust 
preserve  contingent  rema 
for  the  use  of  his  nepbe 
condition  of  residence,  or  of 
security  for  his  residence  m', 
age,  if  he  should  be  a  minor 
the  remainder  vested.  Ther 
other  remainders  over.  He  i 
that  he  did  not  will  to  restr 
daughter  as  a  tenant  for  lif 
that  in  case  of  misconduct 
of  the  remainder  men,  she 
by  the  advice  or  consent  i 
trustees,  set  aside  such  a  o 
her  will.  He  further  addc 
recommend  it  to  my  daugbt 
want  of  issue  to  herself,  i 
leave  in  legacies  above  600i 
that  out  of  my  charge  oi 
which  I  have  also  article 
and  entail  the  rest  for  the  f 
support  of  this  house." 

Held,  that  the  word  <<  chij 
this  devise  was  nomen  collect t 
that  the  daughter  took  an 
tail;  that  the  estate  durinj 
life  and  after  her  decease 
not  of  different  qualities, 
therefore  that  a  recovery  su 
by  her  after  the  testator's  t 
was  valid.  Doe  dem.  Jone 
Others  v.   Daviesy   JVf.    3   , 

Pa 

2.  At  a  court  baron  C.  surren 
copyhold  premises  to  the  i: 
t/.  H.  for  life,  and  afler  hi 
cease  to  the  use  of  such  p 
and  for  such  estate  SisJ.H.s 
by  will,  attested  by  three 
nesses,  appoint ;  and  in  defa 
such  appointment  to  the  use  < 
heirs  and  assigns  of  «/.  h 
ever. 

«/•  H,  was  admitted   on 


't 
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surrender,  and  aflcrwards  by  will, 
attested  by  two  witnesses  only, 
devised  the  premises  to  IV.  and 
</.,  and  died  without  having  made 
any  other  surrender  or  will :  Held, 
that  although  the  will  attested  by 
only  two  witnesses  was  not  a  good 
execution  of  the  power  given  to 
«/.  //.  by  the  surrender,  it  ope- 
rated on  the  reversion  vested  in 
him  in  default  of  appointment, 
and  that  the  want  of  a  surrender 
to  the  use  of  such  will  was  cured 
by  the  55  G.3.  c.  192.  Doe  d. 
Hickman  v.  Hickman,  M.  3  ^.4. 

Page  56 
3.  Testator  devised  to  J,  T,  his 
messuage  or  dwelling-house,  and 
mill,  with  the  gardens  and  cottage 
adjoining,  with  the  mill  pond, 
rights,  and  privileges  thereto  be- 
longing; and  also  his  messuage 
the  Ark  Cottage,  garden,  and 
lands  at  Shatterwell,  in  Wincan^ 
ton,  rented  by  Mrs.  Sly  and  others; 
and  his  messuage,  dwelling-house, 
shop,  garden,  and  orchard  at 
Whitehall,  in  Wincanton  afore- 
said, rented  by  A.  B,  and  others, 
with  their  respective  appurte- 
nances. He  also  devised  to  J.  T. 
his  orchard  by  the  side  of  the 
river  in  IV,,  near  the  foregoing 
premises,  for  all  his  (testator's)  es- 
tate and  interest  therein,  charged, 
nevertheless,  as  to  the  whole  of 
the  premises,  with  the  payment 
of  500/.  to  his  executors,  in  aid  of 
and  towards  his  residuary  personal 
estate. 

In  ejectment  by  the  devisee, 
to  recover  certain  lands  called 
ShatterwM  Close,  as  part  of  the 
lands  intended  by  the  testator  to 
pass  by  the  above  devise,  it  was 
proved  by  the  defendant  that  the 
testator  was  entitled  to  the  follow- 
ing premises  at  Shatterwell  in 
fVincafiton, 

The  principal  messuage  and 
two  closes  of  land  rented  by  Mrs. 
S. 

Vol.  IV. 


The  Ark  Cottage^  occupied  by 
P.,  and  the  garden  rented  by 
W.L. 

The  messuage,  garden,  and  or* 
chard  called  Whitehall,  rented  by 
A.  B.  and  C*  D,,  and  Motion's 
Orchard,  described  in  the  will  as 
the  little  orchard,  occupied  by  the 
testator  himself. 

These  premises,  with  the  ex* 
ception  of  Motions  Orchard^  were 
conveyed  to  the  testator  in  1828, 
by  one  conveyance,  and  were 
therein  described  to  comprise  a 
messuage,  Ark  Cottage,  a  garden, 
and  closes  by  name,  formerly  in 
the  occupation  of,  &c.,  but  then 
untenanted ;  and  also  a  messuage 
called  Whitehall,  with  a  garden 
and  orchard  rented  by  A.  B. 

Motion's  Orchard  WM  purchas^^ 
by  the   testator  in   18279  befo,i:e 
which  -time  it  had  been   unj^teij 
with  the  foregoing  premises,^  in 
the  possession  of  one  person. 

The  testator,  in  1824*,  pufr 
chased  other  premises  in  Shatter'^ 
uoell,  and  at  the  date  of  his  will, 
and  of  his  death,  their  situation 
was  as  follows  s  Shatterwell  Close 
was  rented  by  W.,  with  several 
other  closes,  at  the  rent  of  170/. 
per  annum.  An  orchard,  called 
Cold  Bath  Orchard,  was  also 
rented  by  fT.,  but  under  a  sepa* 
rate  rent.  A  messuage  adjoinmg 
was  rented  by  the  said  W,  //., 
and  Lewis  s  orchard  was  occupied 
by  the  testator  himself.  No  part 
of  the  premises  purchased  in  1828 
had  ever  been  let  with  any  part  of 
the  premises  purchased  m  1824, 
except  the  garden  rented  by 
W.  X. ;  and  all  these  latter  pre- 
mises were  separated  from  the 
former  by  a  lane,  from  which 
there  was  no  entrance  to  Shatter^ 
well  Close;  Held,  that  all  these 
facts  were  admissible  in  evidence 
but  that  they  raised  no  ambiguity 
as  to  the  meaning  of  the  devise  of 
the  messuage,  the  Ark  Cottage, 
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gardetif  and  lands  at  Shatterwell, 
tn  Wincanton,  rented  by  Mrs.  Sly 
and  others^  that  being  sufficiently 
explicit  to  pass  all  the  lands  of 
the  testator  situate  at  Shatterwell 
in  Wincanton^  rented  by  any  te- 
nant. Doe  d,  Templeman  v.  Mar- 
tin and  Richards,  £.  3  fT.  4. 

Page  771 
4.  Testator  by  will,  dated  April 
1827)  after  devising  his  closes, 
lands,  hereditaments,  and  real  es- 
tates at  H.f  in  the  occupation  of 
J.  fV'f  to  the  use  of  P.  i?.,  his 
heirs  and  assigns  for  ever,  devised 
his  messuase  or  tenement,  closes, 
lands,  hereditaments,  and  real  es- 
tates situate  at  Kirton,  which  were 
then  in  the  occupation  of  J.  A., 
and  also  the  dose  in  Kirton  afore- 
said,  then  in  the  occupation  of  the 
said  J.  W.,  to  the  use  of  his  great 
nephew  «/.  R.,  his  heirs  and  as- 
signs for  ever.  At  the  time  of 
making  this  and  the  next  men- 
tioned will,  and  of  the  testator's 
death, «/.  W.  occupied  two  closes 
in  Kirton,  as  tenant  to  the  testa- 
tor. 

In  1825  the  testator  had  made 
another  will,  whereby  he  devised 
''  the  close  in  K.,  occDpied  by 
J.  W,"  to  certain  persons,  in 
trust  for  his  said  great  nephew 
«/.  R,,  when  he  should  attain  the 
age  of  twenty-three  years.  The 
attorney  who  made  that  will, 
stated  he  received  instructions  in 
writing  from  the  testator,  to  give 
to  «/.  A.  all  the  lands  in  Kirton, 
occupied  at  that  time  by  «/.  ^F., 
but  received  also  verbal  instruc- 
tions, whereby  the  testator  de- 
scribed the  land  in  the  occupation 
of  J,  fV.  as  a  close  :  that  the  tes- 
tator not  being  certain  what  land 
./.  W.  occupied,  inquiry  was  made 
of  a  person  suuposed  to  know, 
who  stated  to  the  witness,  in  the 
presence  of  the  testator,  that  it 
wai  ail  iti  one  close ;  and  that  the 
witness,  in  consequence  of  that 


information,  so  described  i 
will  of  1825: 

Held,  that  from  the  use 
word  closes  in  other  parti 
will  of  1827,  the  word  c 
the  devise  of «/.  R.  must  I 
strued  in  its  ordinary  sensi 
noting  an  inclosure,  and 
parol  evidence  shewed  tl 
testator  had  txvo  closes  in 
in  the  occupation  of «/.  fV< 
uncertain  which  was  intend 
in  the  absence  of  the  evid 
to  the  former  will,  the 
would  have  been  void  for 
tainty. 

Secondly,  assuming  tl 
evidence  was  admissible, 
was  very  doubtful,)  that 
remove  the  ambiguity ;  bu 
uncertain  what  the  test^ 
tended  to  pass  under  the  i 
**  the  close  in  K.  in  the  < 
tion  of  •/.  fV.,"  and  conse 
that  the  devise  was  at  all 
void  for  uncertainty.  Ric. 
V.  fVatson,  E.  3  IV.  4.      Pi 

DISCHARGE. 
See  Arrest,  1,  2. 

DlSCONTINUANCl 
See  Fine. 


DISPENSATION. 

See  Settlement  by  Hiri] 
Service. 


DISTRESS. 

See  Action  on  the  Cas: 
Commitment.  Landlo 
Tenant,  I. 


EAST  INDIA  COMPi* 
See  Mandamus,  4. 
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ECCLESIASTICAL  BENE- 
FICE. 

See  Annuity,  2.     Warrant  of 
Attorney,  2. 

EJECTMENT. 

1.  A  lease  contained  a  proviso  for 
re-entry,  in  case  of  non  repair, 
within  three  months  after  notice. 
The  landlord  gave  notice,  and 
before  the  end  of  the  three  months 
(which  would  have  expired  in 
Hilary  vacation  1832)  brought 
an  ejectment.  During  the  three 
months  the  cause  came  on  for 
trial,,and  the  parties  agreed  to  an 
order  of  Court,  directing  that  a 
juror  should  be  withdrawn,  and 
the  repairs  done  by  Midsummer. 
Default  being  made,  the  landlord 
brought  a  second  ejectment,  with- 
out further  notice,  in  Trinity 
vacation,  under  the  stat.  11  G.  4. 
and  1  W.  4.  c.  70.  s.  36. 

Held,  first,  that  the  former  no- 
tice had  not  been  waived. 

Secondly,  that  it  could  not  be 
objected  at  nisi  prius  that  the 
action  had  not  been  commenced 
within  ten  days  after  the  right  of 
entry  accrued,  pursuant  to  the 
act,  this  being  merely  matter  of 
irregularity ;  and,  further,  that 
the  objection  was  not  well  founded, 
the  right  of  entry  having  been 
only  suspended  by  agreement  of 
the  parties.  Doe  dem,  Rankin 
V.  Brindley,  M.  3  W,  4.     Page  84 

2.  By  a  local  turnpike  act,  certain 
tolls  were  made,  subject  to  the 
payment  of  the  monies  borrowed 
and  to  be  borrowed  thereupon. 
The  trustees  granted  mortgages 
of  such  tolls  in  the  form  given  by 
the  general  turnpike  act,  3  6r.  4. 
c.  126.  «.  81.,  conveying  to  each 
creditor  such  proporcion  of  the 
tolls,  and  the  toll-gates,  and  toll- 
houses, as  the  money  advanced 


by  him  bore,  or  should  bear,  to 
the  whole  sum  due,  or  to  become 
due,  on  that  security.  By  a  sub- 
sequent act  for  making  a  new 
branch  road,  the  former  act  was 
continued,  and  certain  tolls  were 
granted  in  respect  of  the*  new 
branch,  to  be  applied  like  the 
former,  and  to  be  subject  to  the 
debts  incurred  on  the  credit  of  the 
former  tolls,  and  it  was  enacted 
that  all  monies  due  on  such  credit 
should  be  entitled  to  a  *'  pre- 
ference and  priority  of  charge  and 
payment,"  before  any  monies  ad- 
vanced under  this  act  for  making 
the  new  branch. 

On  ejectment  for  the  tolls  and 
toll-houses  by  the  holder  of  a 
mortgage  (framed  like  the  former 
ones)  for  monies  lent  to  complete 
the  branch  road :  Held,  that  the 
words  •*  priority  of  charge,"  did 
not  prevent  this  mortgagee  from 
acquiring  a  legal  estate  in  the 
subjects  (3  G.  4.  c.  126.  s.  49), 
only  remaining  accountable  to  the 
other  mortgagees  for  such  portion 
of  the  tolls  as  they  were  entitled 
to  in  respect  of  their  advances. 
Doe  dem.  Thompson  v.  Lediard^ 
M.^fVA.  Page  137 

3.  R.  L.  granted  by  deed  to  the 
abbot  and  monks  of  S.  the  pas- 
ture called  Brandwoodf  to  feed 
their  animals,  and  that  the  gran- 
tees should  have  in  that  pasture 
100  cows.  By  deed  of  the  25 
Edw.  3.,  reciting  the  former  grant, 
Henry,  Duke  of  Lancaster^  the 
then  owner  of  the  fee,  released  to 
the  abbot  and  monks  and  their 
successors,  for  ever,  all  the  right 
and  claim  which  belonged  to  him 
and  his  heirs  by  any  title  in  the 
pasture  aforesaid ;  and  that  it 
might  be  lawful  for  the  abbot  and 
convent,  and  their  successors,,  to 
inclose  the  said  pasture,  and  to 
reduce  it  to  cultivation,  or  to 
make  any  other  profit  thereof,  ni 
their  free  will,  without  coiitradic- 
3  N  2  tion 
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tion  or  impediment,  saving  to  the 
grantor  and  his  heirs  their  right 
to  hunt.  On  ejectment  brought 
to  recover  the  Jands,  as  part  of 
the  waste  of  a  manor  belonging 
to  the  duchj  of  Lancaster,  the 
above  deeds  were  proved ;  and  it 
appeared  that,  as  far  back  as 
living  memory  went,  rights  of 
ownership,  inconsistent  with  the 
alleged  title  in  respect  of  the 
duchy,  had  been  exercised  over 
the  lands,  and  they  had  been  in- 
closed sixteen  years :  Held,  that 
the  abbot  and  monks  were  to  be 
presumed  to  have  been  in  pos- 
session at  the  time  of  the  second 
deed,  and  that  it  operated  as  a 
conveyance  of  the  soil  by  way  of 
release,  though  there  were  not 
words  to  make  it  operate  as  a 
feoffment  with  livery  of  seisin. 
Doe  dem.  Dearden  and  Others 
▼.  Maden,  E.  3  fV^  4.        Page  880 

ENTRY  (UNLAWFUL). 
See  Conviction,  1. 

EQUITABLE  ASSIGNMENT. 
See  Bankrupt,  5. 

EQUITABLE  DEMAND. 
See  Executor,  3. 

ESTATE  TAIL. 
See  Devise,  1. 

EXCEPTIVE  HIRING. 

See  Settlement  by  Hiring  and 
Service,  2. 


EVIDENCE. 

See  Appeal,  1-     Bamkru 
Bills  of  Exchange,  3. 
Devise  Executor,  2.    M 
Pleading,  5. 

1.  If  a  witness  on  a  trial  gi 
dence  against  the  interest 
party  calling  him,  such  pa 
bring  other  witnesses,  not 
credit  him  generally,  but 
tradict  him  on  the  fact  t 
he  has  deposed,  if  it  be  i 
to  the  issue;  not  if  it  be 
collateral. 

In  an  action  upon  a  p 
insurance  against  6re,  or 
M'as,  whether  or  not  goodU 
plaintiff  had  been  destrc 
fire,  as  alleged  in  the  dec! 
A  witness  was  called  for  tli 
tiff,  to  prove  that  part 
goods  were  supplied  to  th< 
tiff  by  him  before  the  fii 
on  being  shewn  an  inroi 
letter  relating  to  such  f^o 
stared  that  they  were  wri 
him,  but  that  he  never  d< 
such  goods  to  the  plainti 
he  deposed,  that  the  lettc 
posed  to  have  been  sen 
Edinburgh)  was  written  by 
London,  at  the  desire  of  th 
tiff;  that  the  invoice  was 
up  by  him  (the  witness)  ai 
fire,  in  the  presence  of  th< 
tiff's  son  and  shopman,  ai 
the  son  and  shopman  pei 
him  to  state  that  the  |?oq 
been  sent  according  to  the 
and  letter : 

Held,  that  the  son  anc 
man,  who  had  already  bee 
mined  for  the  plaintiff,  migl 
been  called  back  to  contra 
these  statements.  Friedla 
The  London  Assurance  Co 
M.3  fr.4.  Pa 

2.  On  the  trial  of  an  appeal 
an  order  of  removal,  the  re 
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ents  having  proved,  by  parol,  ! 
the  renting  of  two  fields,  in  the 
appellant  parish,  at  15/.  a  year, 
and  an  occupation  and  payment 
of  the  rent  for  a  whole  year,  the 
appellants  then  gave  evidence  that 
the  contract  for  taking  the  two 
fields  was  reduced  into  writing: 
Held,  that  it  lay  upon  the  latter 
to  produce  the  written  contract. 
The  King  v.  The  Inhabitants  of 
Padstow,  M.  S  W.  4.  Page  208 
S.  In  an  action  on  7  &  8  G.  4.  c.  31. 
against  the  hundred  of  2?.,  for  the 
felonious  demolition  ot  Nottingham 
Castle  by  rioters,  the  plaintiff  pro- 
duced in  evidence  certain  orders 
made  by  the  justices  at  the  quarter 
sessions  for  the  county,  in  which 
the  Castle  was  described  as  being 
in  that  hundred.  No  proof  was 
given  that  the  justices  who  made 
those  orders  were  resiants  in  the 
county:  Held,  that  the  orders 
were  admissible  as  evidence  of 
reputation,  for  that  the  justices, 
from  the  nature  of  their  office, 
must  be  presumed  cognizant  of 
the  subject. 

It  was  proved  by  other  evi- 
dence, that  for  nearly  two  cen- 
turies the  castle  of  N.  had  been 
reputed  to  be  within  the  hundred 
o£B. 

The  defendants  attempted  to 
prove  that  the  town  of  N.  had 
been  from  the  earliest  period  se- 
parated from  any  jurisdiction  of 
or  connection  with  the  adjoining 
hundreds,  and  for  that  purpose 
gave  in  evidence  an  extract  from 
Domesday  Book,  in  which  the 
town  was  mentioned  previous  to 
the  enumeration  or  description  of 
the  hundreds  in  the  county,  and 
various  presentments  during  the 
reigns ofEd.l,,  Ed.  3., and  Hen, 6*9 
by  the  jurors  of  N.  of  deaths 
within  the  castle  and  its  precincts : 
and  they  produced  a  charter  or 
Heti,  6.  whereby  the  town  of 
N,  was  made  a  county  of  itself, 


and  the  castle  was  specially  ex- 
cepted. 

The  Judge,  after  recapitulating 
all  the  evidence,  told  the  jury  that 
the  excepting  of  the  castle  when 
the  town  was  made  a  county,  did 
not  shew  in  what  hundred  the 
castle  originally  was ;  that  the 
evidence  of  reputation  given  by 
the  plaintiff  was  entitled  to  great 
weight,  and  that  when  things  had 
gone  on  for  two  centuries  m  one 
uniform  course,  it  was  reasonable 
to  infer  that  that  course  had  pre- 
vailed from  the  earliest  period, 
unless  the  evidence  to  the  con- 
trary was  certain.  It  being  ob- 
jected that  by  this  summing  up 
too  much  weight  was  given  to 
modern  reputation,  and  too  little 
to  the  ancient  documents :  Held, 
that  the  direction  was  proper. 

Semble,  that  in  assessing  com- 
pensatibn  for  the  demolition  of  a 
dwelling-house  under  7  &  8  G.  4. 
C.31.  the  jury  ought  to  consider 
what  sum  will  be  necessary  to 
repair  the  injury,  and  replace  the 
building  in  the  state  it  was  when 
the  outrage  was  committed ;  and 
not  whether  the  plaintiff  was  likely 
to  make  it  his  residence,  or  whe- 
ther it  was  suitable  for  such  resi- 
dence. The  Duke  ofNetocastle  v. 
The  Hundred  of  Broxtovaey  Af. 
3  W.  4.  Page  273 

4.  By  statute  I  &  2  G.  4.  c.  cxvii. 
incorporating  a  gas  light  company, 
it  was  enacted,  that  the  directors 
should  have  the  custody  o\'  the 
common  seal,  and  power  to  use  it 
for  the  affairs  and  concerns  of  the 
company,  who  were  themselves 
by  another  clause  empowered  to 
make  orders  under  seal  at  their 
meetings,  for  the  government  of 
the  company,  and  for  regulating 
the  proceedings  of  the  directors. 
No  power  was  expressly  given  by 
the  act  to  grant  annuities.  At  a 
special  general  meeting  of  the 
company,  a  committee,  previously 
3  N  3  ap. 
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appointed   for    certain    purposes, 
reported   that   it   was    expedient 
that  the  then  clerk,  whose  health 
was  bad,  should  be  invited  to  re- 
tire upon  a  pension,  on  condition 
of  abstaining  from  acts  prejudicial 
to  the  company;  that  such  pro- 
posal had  been  made  to  him,  and 
that  he  had  accepted   it.     The 
meeting   voted   that    the    report 
should  be  received  and   entered 
on  the  minutes,  and  that  the  di- 
rectors should   carry   into   effect 
the  committee's  recommendation. 
No  order  to  this  effect  was  made 
under  seal.      The   directors,    by 
deed  in  the  name  of  the  company, 
granted  an  annuity  to  the  clerk 
on  his  retirement,  subject  to  con- 
ditions of  the  nature  above  stated, 
and  they  put  the  corporate  seal  to 
it :  Held,  that  the  seal  was  pro- 
perly  affixed   by   the    directors; 
that  the  granting  of  suclf  annuity 
was   warranted    by   the    statute; 
that  it  was  a  concern  of  the  com- 
pany, within   the  first-mentioned 
clause ;  and  that  no  order  of  the 
company  under  seal  was  necessary 
to  authorize  it. 

The  act  prescribed  that  nothing 
should  be  done  at  any  special 
general  meeting,  but  the  business 
fbr  which  it  was  called ;  and  cer- 
tain forms  were  required  for  calling 
it.  On  a  special  case  stated,  it  did 
not  appear  that  those  forms  had 
been  gone  through,  and  the  com- 
pany, who  were  sued  on  the  above 
deed,  alleged  this  irregularity  in 
answer :  Held,  that  it  lay  on  them 
to  give  strict  proof  of  the  default ; 
and  this  not  being  done,  but  a  pos- 
sibility appearing  that  the  forms 
might  have  been  complied  with, 
the  Court  would  not  presume  the 
contrary. 

By  the  statute,  the  orders  and 
proceedings  entered  in  the  com- 
pany's books  were  to  be  consi« 
dsred  as  originals,  and  read  in 
all  courts,  &c.     Quare,  Whether 


this  rendered  them  admissible 
dence   as  between   the  com 
and   a  stranger?     Clarke  v. 
Imperial    Gas    Light    and 
Company,  M.  3  W.  4.      Pag< 

5.  A  letter  written  to  the  plaii 
attorney  before  action  broi 
by  the  attorney  who  afterv 
appears  in  the  cause  for  th< 
fendant,  is  not  evidence  of  a 
admitted  therein,  without  fu 
proof  that  the  defendant  a 
rized  the  communication. 
staff  v.  Wilson,  M.  3  W.  4. 

6.  By  the  general  turnpike 
3  G.  4.  c.  126.  s.  134.,  it  is  en 
**  that  where  any  action  shi 
brought  by  or  against  any  ti 
of  a  road,  evidence  of  the  ti 
havintr  acted  as  such,  tog 
with  the  act  of  parliamei 
which  he  was'  appointed,  o 
order,  or  a  copy  of  the  ordc 
his  appointment  or  electioi 
case  he  was  appointed  or  eled 
the  trustees^  shall  be  sufficient 
of  his  being  a  trustee :  *'  . 
that  the  words  in  case  he  wi 
pointed  or  elected  by  the  tr% 
applied  to  cases  where  ther 
an  appointment  or  electio 
facto  by  the  trustees,  in  c< 
distinction  to  an  appointme 
the  road  act ;  and  therefore 
of  a  party  having  acted  as  tri 
and  of  an  order  made  b] 
trustees  for  his  appointnie 
election  was  sufficient;  and 
even  under  a  local  act,  wh 
the  appointment  of  new  tr 
on  death  or  removal,  was  rec 
to  be  under  the  hands  and 
of  five  of  the  old  trustees 
although  it  was  shewn  thi 
order  for  such  appointmen 
not  so  mad.e.  Doe  dem.  Ra^ 
V.  Hares,  H.  3  W.  4. 

7.  in  an  action  against  the  t 
admissions  by   the    under 
are  not  evidence,  unless  th 
company  some  official  act 
latter,  or  tend  to  charge  hie 
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And,  therefore,  in  an  action 
against  the  sheriff  for  taking  ilJegal 
poundage,  declarations  of  the 
under  sheriff,  after  he  was  out  of 
office,  are  not  admissible  to  prove 
that  the  bailiff  charged  with  having 
committed  the  extortion  was  the 
sheriff's  authorized  agent.  Snoxv- 
ball^  qui  tarn,  Sfc*  v.  Goodricke^  H, 
SfV.4f.       .  Page  541 

S.  Proof  of  a  tender  of  201.  9s.  6d. 
in  bank  notes  and  silver,  is  suf- 
ficient to  support  a  plea  of  tender 
of  20l.  Dean  and  Another  v. 
James,  H.  3  W.  4.  546 

9.  The  48  G.  3.  c.  149.  s.  3^.,  which 
requires  that  every  surrender  of 
copyhold  and  admittance  out  of 
Court,  or  a  memorandum  thereof 
shall  be  stamped ;  and  sect.  33. 
which  enacts,  that  in  cases  of  sur- 
render, &c.  in  Court,  the  steward 
shall  make,  and  deliver  to  the 
tenant,  a  stamped  copy  of  the 
Court  roll,  are  merely  revenue  re- 
gulations, and  not  intended  to  vary 
the  rules  of  evidence ;  and,  there- 
fore, a  surrender  and  admittance 
out  of  court  (presented  and  en- 
rolled afterwards),  may  be  proved 
by  an  examined  copy  of  the  Court 
roll,  without  producing  the  ori- 
ginal surrender,  &c.  or  memo- 
randum thereof,  Doe  dem.  Cain- 
thorn  V.  Mee,  E.  3  W.  4.  617 

10.  Defendant  paid  money  into  court 
in  an  action  for  work  and  labour 
generally,  where  full  particulars 
Were  annexed  to  the  record.  The 
plaintiff  proved  the  work  men- 
tioned in  the  particulars  to  have 
been  performed  on  the  property 
of  G.  by  the  order  of  M. ;  and 
gave  evidence  to  shew  that  M. 
was  authorized  by  the  defendants, 
and  also  proved  acts  done  by  the 
latter,  which  it  was  contended 
were  a  recognition  of  his  own 
liability  for  the  work.  The  Judge 
left  to  the  jury  whether  sufficient 
money  had  been  paid;  whether 
the  defendant  had  ratified  MJ% 


order,  and  to  what  extent  ?  The 
jury  having  found  for  the  defend- 
ant, declared,  in  answer  to  a 
question  from  the  Judge,  that  M. 
had  no  authority  to  bind  the  de- 
fendant. The  Court,  Parke  J. 
dubitante,  refused  to  disturb  the 
verdict,  it  not  distinctly  appearing 
that  the  opinion  last  expressed  b^ 
the  jury  was  the  ground  of  their 
verdict. 

Held,  per  Littledale  and  Parke 
Js.,  that  payment  into  Court  shews 
only  a  liability  for  some  work  and 
labour,  and  is  merely  evidence 
which  may, be  coupled  with  other 
facts,  so  as  to  shew  a  partial  or 
total  liability  on  the  particular 
claim,  and  that  the  effect  of  such 
payment  is  not  altered  in  this  re- 
spect by  the  rule  of  Trin.  1  fF.  4., 
which  requires  a  particular  de- 
mand to  be  annexed  to  the  de- 
claration. Meager  v.  Smith,  E. 
3  W.  4.  Pa^e  673 

11.  The  rule  established  at  nisi  prius 
in  prosecutions  for  libel  in  a  news- 
paper, viz.  that  after  production  of 
the  stamp-office  affidavit,  a  paper 
corresponding  with  it  in  title, 
printer's  and  publisher's  name, 
and  place  of  publication,  may  be 
put  in  and  read  as  published  by 
the  parties  therein  named,  without 
other  proof  on  this  point,  applies 
equally  on  motions  for  criminal 
information.  The  King  v.  Don* 
nison  and  Another,  E.  S  W.4u 

698 

12.  A  master  in  giving  the  character 
of  his  late  servant  to  a  person  in- 
tending to  take  her,  charged  her 
with  theft ;  and  in  support  of  that 
charge,  stated,  that  she  had  bor- 
rowed money  when  she  came  into 
his  service,  and  repaid  it  before 
she  received  any  wages.  In  re- 
ply to  an  enquiry  made  afterwards 
by  a  relation  of  the  servant,  he 
admitted  that  the  time  when  he 
paid  the  wages  was  entered  in  a 
book,  which  he  produced,  but  re- 

3  N  4  fused 
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fused  to  state  what  the  time  was  ; 
and  on  the  same  party  remonstrat- 
ing, and  observing  that  the  ser- 
vant, in  consequence  of  her  loss 
of  character,  might  have  gone 
upon  the  town,  he  answered, 
"  What  is  that  to  us  ?  " 

Held,  that  this  conduct  was 
evidence  to  go  to  the  jury  (though 
slight),  that  the  communication  to 
the  intended  master  was  made 
maliciously.  Kelly  v.  Partington  ^ 
E.^W.^  Page  700 

13«  In  an  action  against  B,  and  C 
to  recover  the  balance  of  a  bank- 
ing account  which  commenced  in 
1822,  and  ended  on  the  1st  of 
November  1831,  the  right  of  the 
plaintiffs  to  recover  depended  on 
the  rate  of  interest  which  they 
were  entitled  to  charge  by  the 
understanding  between  the  parties 
during  their  transactions  together. 
The  defendants,  to  prove  their 
case  on  this  point,  proposed  to 
call  Z).,  who  stated  on  the  voir 
dire,  that  he  was  a  partner  with 
B.  and  C.  from  1822  to  the  23d 
of  June  1831,  and  that  the  part- 
nership accounts  as  between  them 
were  still  unsettled.  Between  the 
witness's  retirement,  and  November 
1831,  considerable  sums  had  been 
paid  in,  and  drawn  out  by  the  de- 
fendants, but  the  general  balance 
had  not  been  materially  altered. 
Since  the  witness's  retirement,  B. 
and  C.  had  asked  time  of  their 
creditors  to  pay  their  debts.  Ge- 
neral releases,  inter  alia,  of  **  ail 
demands"  from  B.  and  C  to  2>., 
and  from  D.  to  B,  and  C  were 
executed:  Held,  that  by  these 
releases,  D.  was  rendered  a  com- 
petent witness.  Wilson  v.  Hirst, 
E.  3  fV.  4.  760 

EXECUTOR. 

See  Assumpsit,  6. 

1 .  Where  the  residue  of  a  term  of 
years  becomes  vested  in  executors, 


and  the  yearly  value  is  let 
the  reserved  rent,  the  exc 
are  still  liable  in  the  deb 
detinet  as  assignees,  for  sc 
of  the  rent  as  the  preiiii» 
worth. 

The  plaintiff  having  dech 
covenant  for  rent  at  26/.  i 
the  defendants  pleaded  tha 
were  only  chargeable  as  exe 
that  the  term  came  to  tl 
such,  that  the  premises  v 
less  yearly  value  than  tl 
rent  of  26/.,  viz.,  of  no  val< 
that  they  had  fully  adnsin 
&c.  Replication  that  the  p 
were  of  the  yearly  value  < 
issue  thereon.  At  the  tri 
yearly  value  was  found 
jury  to  be  20/.:  Held,  t 
replication  was,  in  substan* 
the  premises  were  of  some 
that  the  issue  was  merely  ir 
and  cured  by  verdict;  ai 
the  plaintiff  might  reco^ 
arrears  of  rent  at  the  rat 
by  the  jury.  Rubery  v. 
and  Another,  Af.  3  W,  4. 

Pi 

2.  The  inventory  exhibited 
Ecclesiastical  Court  by  a 
cutor,  for  the  purpose  of  o\ 
probate,  is  not  generally 
facie  evidence  of  his  hav 
ceived  assets. 

Semble,   (per   Parke    J 
where  the  inventory  only  d< 
effects  on  a  farm  with  wl 
executor  was  acquainted, 
be  prima  facie  evidence ;  1 
is  rebutted  if  it   appear 
effects  actually  came   to 
ecutor*s   hands,    though 
executor  has,  with  his  knc 
intermeddled  with  the  pro 

Semble,     (per    Littledi 
Parke  Js.)  that  a  probate 
not  prima  facie  evidence 
executor   has  received   a 
the  amount  covered  by  th 
Steam  v.  Mills,  E.  3  ^F.  ^ 

3.  S.  gave  a  bond,  conditic 
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the  payment  of  money.  The 
obligee  made  C.  his  executrix, 
and  residuary  .legatee,  and  died, 
not  having  fully  administered, 
leaving  E,  executrix  of  the  execu- 
trix C,  in  trust  for  her  (£.'8  own 
benefit,  a  sum  due  on  the  bond 
in  the  first  testator's  lifetime  re- 
mained unpaid.  C,  during  her 
lifetime,  in  consideration  of  a  mar- 
riage about  to  take  place  between 
her  and  the  father  of  <S.,  gave  a 
bond  to  a  trustee,  conditioned  for 
payment  of  a  sum  of  money  to  the 
use  of  S.,  if  C  should  survive  her 
intended  husband.  She  did  sur- 
vive him,  and  the  money  not 
having  been  paid  in  her  lifetime, 
the  trustee's  executor  sued  E,  the 
executor  of  C  upon  that  bond. 

Held,  that  in  this  action  the 
claim  of  E.  upon  S.^»  bond  could 
not  be  set  off.  Tucker  v.  Tucker^ 
E.  3  IV.  4.  Page  745 

4*  Neglect,  to  cultivate  the  glebe 
land  in  a  husbandlike  manner,  is 
not  a  dilapidation  for  which  an 
incumbent  can  recover.  Bird, 
Clerk,  v.  Relph  and  Another, 
E.  3  ;F.  4.  •  826 

FIERI  FACIAS. 
See  Bankrupt,  3. 

FINE. 

Estates  were  settled  to  certain  uses, 
with  remainder  to  trustees  for  500 
years,  to  raise  portions  for  younger 
children,  remainder  to  the  use  of 
the  first  and  other  sons  successively 
of  the  settlor  in  tail  male,  remain- 
der to  his  heirs  and  assigns  for  ever. 
The  estate  came,  by  virtue  of  the 
settlement,  to  Edward,  the  settlor's 
eldest  son,  who  also  became  the 
reversioner  in  fee.  He  levied  a 
fine  to  his  own  use  in  fee,  and 
devised  the  estates  in  trust  for 
Thomas,  his  brother's  son,  for  his 
lifci  remainder  to  the  use  of  Thomas, 


his  brother's  son,  for  life ;  remain- 
ders to  the  sous  of  the  last  men- 
tioned Thomas  successively,  in 
tail  male ;  remainder  to  the  use  of 
E.  C.  in  fee.  Edward  died  with- 
out issue  in  1774,  Thomas,  the 
brother,  suffered  a  recovery  in 
the  same  year,  devised  the  estates 
to  Thomas,  his  son,  for  life ;  with 
remainder  over,  and  died  in  1780. 
Thomas,  the  son,  entered  on  his 
father's  death : 

Held,  that  Edxvard  being  the 
tenant  in  tail,  possessed  of  the 
immediate  estate  of  freehold,  was 
not  precluded  by  the  term  of  500 
years  from  levying  a  fine,  which 
worked  a  discontinuance  of  the 
remainders;  and  that  he  thereupon 
acquired  a  tortious  fee,  which  he 
might  devise  as  above : 

Held  also  that  the  entry  of 
Thomas,  the  nephew  of  Edward, 
on  the  death  of  his  father,  did  not 
remit  him  to  the  reversionary 
estate  formerly  vested  in  Edward. 
Doe  dem.  Cooper  v.  Finch  and 
Others,  M.  3  W.  4.  Page  283 

FIXTURES. 

See  Landlord  and  Tenant,  3. 
Mandamus,  7. 

FORCIBLE  DETAINER, 
See  Conviction,  L 

FORFEITURE. 
See  Landlord  and  Tenant,  2. 

FORM  OF  ACTION. 
See  Pleading,  3. 

FRANCHISE. 
See  Market. 


FRAUD. 
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FRAUD. 
See  Action  on  the  Case. 

FRAUDS,  STATUTE  OF. 

Id  assumpsit  by  an  auctioneer  against 
a  purchaser,  for  goods  sold,  an 
entry  in  the  sale  book  by  the  auc- 
tioneer's clerk,  who  attended  the 
sale,  and.  as  each  lot  was  knocked 
down,  named  the  purchaser  aloud, 
and  on  a  sign  of  assent  from  him, 
made  a  note  accordingly  in  the 
book,  is  a  memorandum  in  writing 
by  an  agent  lawfully  authorized, 
within  sect.  17.  of  the  statute  of 
frauds.  For  the  clerk  is  not  iden- 
tified with  the  auctioneer  (who 
sues),  and  in  the  business  which 
he  performs,  of  entering  the 
names,  &c.,  he  is  impliedly  au- 
thorized by  the  persons  attending 
the  sale,  to  be  their  agent.  Bird 
V.  BouUer,  H.  3  W.  4.     Page  443 

FRAUDULENT    CONVEY- 
ANCE. 

The  assignees  of  an  insolvent  debtor 
are  " parties  grieved"  within  the 
meaning  of  the  act  13  Eliz.  c.  5., 
against  fraudulent  conveyances, 
and  may  recover  the  penalty 
thereby  given  from  the  insolvent 
and  others,  parties  to  such  con- 
veyance. 

On  a  fraudulent  alienation  of 
lands,  thewolFending  parties  forfeit 
(by  sect.  3.  of  the  act)  a  year's 
value  of  the  estate,  but  not  the 
consideration  money  named  in  the 
conveyance.  Butcher  and  An^ 
other  V.  Harrison  and  Another^ 
M.SfV.if.  129 

FRAUDULENT  REMOVAL  OF 
PREGNANT  WOMEN. 

.Sctf  Settlement  bt  Bastardy. 


FRIENDLY  SOCIETY  A 

The  sixth  section  of  the  Fr 
Society  Act,  10  G.  4.  c.  56. 
not  apply  to  a  society  forme 
fore  the  passing  of  the  act^  tl 
it  has  conformed  to  the  pro^ 
of  the  act,  as  required  by  se 
39.  and  40. ;  and  therefore  U 
tices  at  quarter  sessions  are  1 
to  enrol  the  rules  of  such  a  sc 
although  it  has  not  been  ma* 
pear  that  the  tables  of  pa^ 
to  be  made,  and  benefits  to 
received,  may  be  adopted 
safety  to  all  parties  cone 
The  King  v.  The  Justices  i 
mersetshire,  //.  3  W^.    Paj 

GAS  LIGHT  COMPAN 
See  Annuity^  1. 

GENERAL  TURNPIKE  a 
See  Evidence,  6. 

GOODWILL. 

See  Mandamus,  6. 

GRANTOR  AND  GRAN' 
See  Pleading,  7. 

HIGHWAY. 

See  Nuisance. 

In  trespass  against  surveyors 
highways  for  pulling  down  a 
house,  the  act  13  G.  3.  c.  78 
does  not  enable  them  under 
of  not  guilty,  to  justify  the  i 
jng  of  it  as  being  a  nutsai 
the  highway.  The  Comjn 
Proprietors  of  the  JVitham 
gation  V.  Padley  and  Othei 
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HULL  DOCK  COMPANY. 
See  Tonnage  Duties. 

HUNDRED,  ACTION 
AGAINST. 

See  Evidence,  S. 

HUNGERFORD  MARKET 
COMPANY. 

5<^  Mandamus,  1.6. 

IMMEMORIAL  USAGE. 
See  Indictment,  8. 

IMPRISONMENT. 

See  Commitment.     Settlement 
BY  Hiring  and  Service,  1. 

INCOMPATIBLE  OFFICE. 

See  Corporation,  1. 

INDENTURE. 

See  Settlement  by  Apprentice- 
ship, 3,  4. 

INDICTMENT. 

See  Nuisance. 

L  Indictmeot  after   stating   that  a 
commission  of  bankrupt  had  issued 
against  A.,  by  virtue  of  which  the 
commissioners  adjudged  him  to  be 
a  bankrupt,  charged  that  he  and 
the  other  defendants  conspired  to 
conceal   a  part    of    his    personal 
estate:  Held,   that  ever  since  the 
statute  6  G.  4.  c.  16.  s.  1 12.,  such 
an  indictment  is  defective  for  not 
shewing  that    the   party  had  ac- 
tually become  bankrupt.  The  King 
V.  Jones  and  OlAers,  M.  3  fV.  4. 

Page  345 
2.  On   Indictment     for    felony,    re- 
moved by  certiorari,   the   Court, 


under  special  circumstances,  or- 
dered that  the  defendants  should 
be  at  liberty  to  plead  by  a  clerk 
in  court,  and  that  they  and  the 
prosecutor  should  be  restrained 
from  bringing  error  on  account  of 
the  pleas  being  so  taken. 

But  in  the  same  case  the  Court 
refused  to  allow  a  suggestion  to 
be  entered  for  the  purpose  of 
removing  the  trial  from  Cornwall 
into  another  county,  on  the  alleged 
ground  that  titles  to  duchy  pro« 
perty  were  likely  to  come  in  ques- 
tion, with  respect  to  which  pre- 
judices existed  in  Comtoallf  and 
that  an  impartial  trial  could  not 
be  had  there.     The  King  ▼.  P^' 

praze  and  Others,  H.  3  ^.  4% 

Page  57S 

3.  A  parish  may  indicted  for  non- 
repair of  a  bridge,  without  stoUng 
any  other  ground  of  liabiHw  than 
immemoriid  usage.     The  Ktng^» 
The  InhabUants  tf  Hendon,  J^ 
3  FT.  4. 
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INDORSEMENT  OF  PROCESS. 
See  Practice,  S. 

INFORMAL  ISSUE. 
See  Pleadino»  2. 

INFORMATION. 
See  Pkactice,  II. 

INSOLVENT  ACT.       . 

See  Attorney,  4.  LandloiH^ 
Tenant,  I.    PensioK". 

INSOLVENT  DEBTOR-- 

See  Bankrupt,  4.     Fraud i^ 
Conveyance. 

L  An  attorney,  employed  by  a. 
about  to  take  the  benefit  c 
insolvent  act,  to  pre))arc  a  1^ 
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debts  which  were  afterwards  to  be 
inierted  in  the  schedule)  omitted 
a  debt  due  from  the  ineolvent  to 
himieir,  and  sued  for  that  debt 
after  the  party's  discharge:  Held, 
by  Denman  J.  and  Parte  J.  that 
this  was  not  such  a  fraud  upon 
the  general  policy  of  the  insolvent 
act,  as  would  bar  the  action. 

Qu«re,  Whether,  if  he  omitted 
to  insert  the  debt  in  breach  of  his 
duty  to  his  client,  that  would  be 
a  defence  to  an  action  brought  by 
him  against  the  latter  to  recover 
the  debt,  or  whether  it  would  only 
be  the  subject  of  a  cross  action  P 
If  a  defence,  qunre  whether  or 
not  it  should  be  speci^ly  pleaded  ? 
Howard,  Gent.,  One,  ^c.  v.  Bar- 
totoxti,  H.  3  W.  i.  Page  555 

2<  An  agreement  by  an  insolvent 
about  to  tabe  the  benefit  of  the 
act,  with  his  creditor,  that  the 
claim  of  the  latter  should  be 
omitted  in  the  schedule,  and  that 
B  cognovit  which  he  held  shall  be 
suspended,  and  revived  after  the 
debtor's  discharge,  was  held  by 
the  Court  of  Exchequer  to  be 
fraudulent,  aod  the  cognovit  and 
judgment  signed,  and  execution 
issued  thereupon  afier  (he  dis- 
charge, were  set  aside  with  costs. 
Ta&ram,  Gent.,  One,  SfC.  v.  Free- 
man, E.  3  W.  4.  887 


INSURANCE. 

See  Evidence,  I. 

Goo4s  and  freiglit  were  insured  at 
and  from  Liverpool  to  Monte  Vi- 
deo and  Buenos  Ayres,  if  open,  or 
the  ship's  final  port  of  discharge 
in  the  River  Plate,  with  liberty  to 
wait  two  months  at  Monte  Video, 
if  needful,  at  a  premium  of  five 
guineas  per  cent.,  to  return  2(.  per 
cent,  for  risk  ending  at  Monte 
Video  on  arrival.  The  vessel  ar- 
rived on  the  2d  of  Augutt  at 
Monte    Video,   which    was    theo 


JUDGMENT. 

blockaded  by  an  enemy's  fi 
prevent  reasels  passing  to  J 
At/ret.  The  blockade  di 
cease  tilt  the  4'th  of  Octoier 
vessel  afterwards  sailed  for  i 
Ayrei,  and  was  lost :  Helc 
the  risk  was  at  an  end  as  si 
the  vessel  had  staid  two  i 
at  Monte  Video,  and  that  t 
der writers  were  therefon 
charged.  Dojde  v.  Poneil,  i 
Fn 

INTERPLEADER  AC 
]  ASff-l.  C.58. 
See  PRACTiGEt  5. 


INVENTORY. 

See  ExBCDTOB,  S. 

IRREGULARITY. 

See  EjecthenTi  1.    Evidei 

JOINT  TRESPASSEI 
See  Trespass,  2. 


See  Bankrcpt,  2.  Wari 
or  Attornev,  1,  2. 
By  the  act  11  G.  4.  c.  70.  t.  9. 
trials  for  felony  or  loisdeii 
on  a  King's  Bench  record, 
nient  may  be  pronounced 
assizes,  and  shall  have  the 
of  a  judgment  of  the  Court 
unless  that  Court,  in  the  fi 
days  of  the  term,  grant 
nisi  for  a  new  trial,  or  for  i 
ing  the  judgment, 

A  defendant  on  auch  i 
having  been  seocenced  at  t 
sizes,  cannot  apply  to  the 
to  amend  the  judgment  £j 
niihing  the  punishment  upoi 
nary  affidavits  in  mitigaii 
without  shewing  aotne  speci 
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feet  in  the  sentence,  or  some  mat- 
ter which  codd  not  have  been 
adduced  at  the  assizes.  The  Kins 
V.  Uoydy  Burnell  and  Others^  M, 
SW.4f.  Page  135 

JURYMAN. 

The  delivery  of  food  to  a  juryman 
ader  the  jury  were  shut  up  to 
consider  of  their  verdict,  is  no 
ground  for  setting  the  verdict 
aside,  if  it  do  not  appear  that  such 
refreshment  was  supplied  by  a 
party  to  the  cause,  or  that  it  was 
delivered  to  a  juryman,  whose 
holding  out  decided  the  event. 

Affidavits  of  jurymen  are  ad- 
missible as  to  matters  which  pass 
openly  in  Court,  but  where  there 
is  a  Judge*s  report  on  the  same 
points,  that  is  conclusive.  Everett 
V.  Youells,  E.SIV.^  681 


JUSTICES. 

See  Action  on  the  Case,  2. 
Conviction,  1.  Friendly  So- 
ciety. Mandamus,  5.  Office. 
Overseer.     Pawnbroker. 


JUSTICE'S  CLERK- 
See  Office. 

JUSTIFICATION.  . 
See  Libel.    Pleading^  1. 

KING'S  BENCH  PRISON. 
See  Attorney,  1. 

LANDLORD  AND  TENANT. 

See  Action  on  the  Case,  4. 
Ejectment,  L 

1.  By  the  insolvent  act  7  G.^.  c.57. 
8.  S.  no  distress  for  rent  made  and 
i€vied  after  the  arrest  of  any  per- 


son who  shall  petition  the  court 
for  the  relief  of  insolvent  debtors 
for  his  discharge  upon  the  goods 
or  effects  of  such  person,  shall  be 
available  for  more  than  one  year's 
rent.  A  distress  taken  before,  but 
not  sold  tin  after  the  arrest  of 
such  insolvent  debtor,  is  available 
for  more  than  a  year's  rent.  Wray 
V.  The  Earl  of  Egremont,  Af. 
SfV.^.  Page  122 

2.  A  private  dwelling-house  was  de- 
mised for  forty  years  by  lease^ 
containing  a  covenant  to  repair 
and  keep  in  repair  the  premises, 
and  all  such  buildings,  improve- 
ments, and  additions  as  should  be 
made  thereupon  by  the  lessee 
during  the  term,  with  a  proviso 
for  re-entry  in  case  of  breach  of 
covenant.  The  lessee  changed  the 
lower  windows  into  shop  windows, 
and  stopped  up  a  doorway,  making 
a  new  one  in  a  different  place  in 
the  internal  partition  of  the  house : 
Held,  that  no  forfeiture  was  in- 
curred, the  lessee's  covenant  being 
only  against  non-repairy  and  it 
being  implied  by  the  terms  of  the 
lease  that  additions  and  improve- 
ments were  to  be  made.  Doe  d. 
Dalton  V.  J  ones  ^  M.  S  fr.4.     126 

3.  A  tenant  (not  a  gardener  by 
trade)  cannot  remove  a  border  of 
box  planted  on  the  demised  pre- 
mises by  himself,  unless  by  special 
agreement  with  tiie  landlord.  Emp^ 
sont  Gent.  Vt::,  Sfc.  v.  Soden^  E. 
3  fT.  4.  655 


LEASE. 

Se^  Ejectment,  1.  Landlord  and 
Tenant,  2.    Mandamus,  7. 


LEGAL  ESTATE, 
See  Ejectment,  2. 


LIBEL. 


See  Evidence,  11. 

1.  The  rollowing  words  —  "  D.  ha* 
had  R  tolerable  run  of  luck.  He 
keeps  a  well  spread  aideboard, 
but  I  always  consider  myself  in  a 
family  hotel  when  ray  legs  are 
under  his  table,  for  the  bill  is  sure 
to  come  in  sooner  or  later,  though 
I  rarely  dabble  in  the  mysteries  of 
^cart^  or  any  other  game.  The 
fellow  is  as  deep  as  Crvekford,  and 
M  knowing  ai  the  Marqui*.  I  do 
dislike  this  leg-al  profession"— 
will  supptNTt  a  declaration  for  libelf 
without  explanatory  averments, 
lor  titey  tend  generally  to  disgrace 
tlie  piaintiff. 

QUKre,  Whether  a  defendant, 
by  demurring  to  a  declaration  for 
I  libe),  admitted  the  libel  to  have 
been  published  with  the  intent 
ascribed  to  it  in  the  declaration. 
Digly  V.  Thornton,  E.  3  »'.*. 

PageS21 

2.  In  an  action  for  a  libel  charging 
an  attorney  with  "  disgraceful 
conduct"  in  having  at  an  election 
disclosed  con6dentia!  communica- 
tions which  he  had  acquired  pro- 
fessionally, the  defendant  pleaded 
in  justiScation  that  the  plaintiff 
had  disclosed  many  details  and 
particulars  professionally  and 
confidentially  communicated  to 
him  relating  to  three  transactions 
(which  were  specified),  two  of 
them  being  instances  in  which 
he  had  been  employed  by  mort- 
gagors to  manage  mortgages, 
and  a  third  where  in  the  course 
of  his  employment  as  attorney, 
he  had  become  acquainted  with 
the  nature  of  hie  client's  title  and 
his  ri^ht  to  grant  leases.  At  [he 
trial  It  appeared  as  to  the  mart, 
gages,  (bat  the  plain tilf  had  acted 
as  attorney  both  for  mortgagors 
and  mortgagees  :  Held,  that  it  was 
a  question  for  the  jury  whether 


LIEN. 

the  matters  disclosed  by  the 
tiff  were  such  the  knowle< 
which  was  acquired  professit 
and  not  whether  they  were 
as  he  would  not  be  compt 
to  disclose  if  called  upon 
witness  in  a  court  of  justice 
Semble  that  [he  knowled 
quired  by  the  plaintiff  as  t 
nght  of  his  client  to  grant 
hold  leases,  was  of  that  privi 
nature  that  be  would  not 
been  bound  to  disclose  it  if 
on  as  a  witneas.  Moon, 
One,  Sfc.  1.  Terrell  and  C 
£.  SJF.*.  Paj 


UCENCE. 
See  Pleadino,  7. 

UEN. 
See  Vendor  and  Vcmdek, 
I.  A.  purchased  premises 
were  mortgaged  to  B.,  with  : 
viso  for  re. conveyance  b£  the 
and  charges  of  uie  mortga^ 
payment  of  principal  and  inl 
B.  sold  the  premises,  and  t 
pay  off  the  mortgage  on  the 
pletion  of  the  purchase  ;  hti 
attorney,  who  held  the  title  i 
would  not  deliver  them  to  . 
his  own  bill  was  also  paid, 
bill  contained  some  items 
chargeable  on  the  occasic 
costs  due  from  the  mortgag< 
otliers,  which  were  properTj 
able  by  the  mortgagee : 
that  the  attorney  might  ei 
his  lien  on  the  deeds  ^aii 
to  the  whole  extent  of  the 
and  that  B.  having  been  ol 
to  pay  it  for  the  purpose  i 
leasing  the  deeds,  could  ni 
cover  back  from  the  aitom< 
amount  unduly  charged.  C 
Storey,  Gent.,  One,  ^c.  E.S 
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LOCOMOTIVE  STEAM- 
ENGINES. 

See  NuisANCB. 

LONDON  DOCK  COMPANY. 
See  Practice,  5. 

MALICE. 

See  Action  on  the  Case,  2. 
Evidence,  12. 

MANDAMUS. 

See  Appeal,  4. 

1.  By  Stat.  1 1  G.  4.  c.  Jxx.,  the  Hun^ 
gerford  Market  Company  were 
empowered  to  purchase  certain 
premises  for  the  purposes  of  the 
act ;  and  by  sect.  6*  it  was  enacted 
as  follows:  That  if  any  person 
interested  in  such  premises  shall, 
for  twenty-one  days  next  after 
notice  given  him  of  their  being 
required  for  the  purposes  of  the 
act,  refuse  to  treat,  or  not  agree, 
for  the  sale  thereof,  in  every  such 
case  the  Company  shall  cause 
the  value  of,  and  recompense  to 
be  made  for,  such  premises  to  be 
enquired  of  by  a  jury ;  and  for 
summoning  and  returning  such 
jury,  they  are  empowered  to  issue 
their  warrant  to  the  High  Bailiff 
of  WestminOert  who  is  required 
to  impannel,  summon,  and  return 
such  jury,  and  is  empowered  to 
swear  twelve,  and  to  examine  wit- 
nesses before  them,  &c. ;  and  they 
shall  assess  the  damages  and  re* 
compensc,  &c. : 

Held,  that  the  Company,  having 
given  such  notice  to  an  occupier, 
could  not  withdraw  from  it,  though 
they  offered  to  pay  all  reasonable 
costs  incurred  by  him  in  con- 
sequence ;  but  that  the  act  obliged 
them,   on   his  demand,  to   issue 


their  warrant  to  the  High  Bailiff 
for  summoning  a  jury.  And  the 
Court  granted  a  mandamus  to 
compel  them  so  to  do.  The  King 
V.  The  Hungerford  Market  Com- 
panif,  3  fV.  4.  Page  327 

2.  It  IS  discretionary  in  the  Court 
either  to  determine  the  validity  of 
a  return  to  a  mandamus  on  motion, 
or  to  order  the  case  to  be  set 
down  in  the  crown  paper  for  argu- 
ment. 

The  St.  Katharine  Dock  Com- 
pany were  incorporated  by  act  of 
parliament,  which  directed  that 
all  actions  against  the  Company 
should  be  prosecuted  against  the 
treasurer  or  director  for  the  tinoc 
being ;  but  that  the  body  ^r  goods, 
lands,  &c.  of  such  treasurer  or 
director  should  not,  by  reason  o^ 
his  being  defendant  in  such  action, 
be  liable  to  execution.  An  action 
having  been  brought  by  T.  €• 
against  the  treasurer,  as  such,  and 
another  by  the  Company,  in  the 
name  of  the  treasurer,  against 
T.  C,  all  matters  in  difference 
were  referred  to  an  arbitrator, 
who  awarded  that  T.  C.  had  cause 
of  action  against  the  defendant, 
as  such  treasurer,  for  a  certain 
sum,  and  directed  that  the  trea- 
surer should  pay  7*.  C.  that  sum 
on  demand :  and,  as  to  the  other 
suit,  he  awarded  that  the  trea* 
surer,  as  such,  had  no  cause  of 
action,  and  ordered  him,  as  such 
treasurer,  to  pay  T.  C.  the  costs 
on  demand :  Held,  that  a  man- 
damus would  lie  to  the  treasurer 
and  directors,  commanding  them 
to  pay  the  sums  awarded.  The 
King  V.  The  St.  Katharine  Dock 
Company,  M.  3  W.  4.  360 

3.  On  motion  for  a  mandamus  to  the 
master  and  wardens  .of  an  incor- 
porated company  oX  the  city  of 
London,  to  call  a  meeting  of  the 
company  on  the  next  annual  dav 
of  election,  for  the  purpose  ot 
electing  a   master    and   wardens 

according 
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according  to  the  charters,  it  being 
suggested,  as  the  ground  of  mo- 
tion, that  the  said  officers  were  at 
present  improperJy  elected  by  a 
part  only  of  the  company,  instead 
of  the  whole  body ;  the  Court  re- 
fused the  writ. 

On  motion  afterwards  for  a 
quo  warranto  against  the  master 
elected  in  the  manner  complained 
off  it  appeared  that  the  practice, 
as  far  as  it  could  be  traced,  from 
the  year  1488,  had  been  for  the 
master,  wardens,  and  a  body  called 
the  court  of  assistants  (which  had 
varied  in  number  from  twenty-four 
to  forty),  to  elect  the  master ; 
and  that  he  had  usually  been 
elected  out  of  the  court  of  assist- 
ants, and  not  out  of  the  general 
body.  The  assistants,  besides 
belonging  to  that  court,  had 
the  same  qualifications  for  being 
elected  as  the  other  members  of 
the  company.  In  some  instances, 
but  it  was  not  stated  how  many 
or  at  what  period,  persons  had 
been  elected  who  were  not  of  the 
court.  The  company  had  existed 
from  time  immemorial ;  by  a 
charter  of  Rich.  2.  they  were  em- 
powered to  elect  a  master  de 
seipsis  when  and  as  they  should 
please ;  and  by  a  charter  of  1 8 
Hen,  7.  (150?)  all  their  liberties, 
franchises,  and  customs,  were  con- 
firmed : 

Held,  that  if  one  entire  by-law 
were  to  be  presumed,  for  the 
master,  wardens  &c.  to  elect,  and 
to  elect  out  of  a  restricted  body, 
the  latter  part  of  kucIi  by-law 
would  be  bad,  and  vitiate  the 
whole,  but  that  no  ground  was 
laid  for  presuming  such  by-law, 
inasmuch  as  the  elections  from 
the  particular  body  might  have 
been  made  in  every  instance  by 
choice,  and  not  under  any  rule ; 
and  further,  it  appeared  that  there 
were  exceptions,  although  these 
were  not  specifically  stated ;  and 


that  even  the  practice  of  el 
by  a  limited  body  was  not 
sarily  to  be  presumed  par 
by-law,  as  it  might  have  b 
custom,  incorporated  by  refs 
in  the  charter  of  Hen,  7. 

Quaere,  Whether  a  quo  wa 
information  lies  at  the  instai 
a  private  relator,  against  a  | 
claiming  to  hold  an  office  i 
of  the  incorporated  compai 
the  city  of  London?  The 
V.  AHtoood,  S  fK.  4.  Pag 

4.  The  Court  of  Directors  < 
East  India  Company  sent  1 
Board  of  Control,  for  thei 
proval,  a  drafl  of  a  dispatch  h 
*«  Political  Department/' 
that  board  altered  and  ret 
to  them,  to  be  transmitt 
India f  pursuant  to  the  33 
c.  52.  s.  12.  The  director 
jected  to  the  alterations,  bi 
to  the  jurisdiction  of  the  coi 
sioners  to  make  them;  an 
alterations  being  insisted  < 
the  board,  the  directors  after 
rescinded  the  resolution  on  ' 
the  dispatch  was  founded; 
left  it  to  the  commissionc 
originate  the  dispatch  pursue 
the  sect.  15.  of  the  statute, 
motion  for  a  mandamus  V 
directors  to  transmit  the  ai 
dispatch ; 

Held,  first,  that  the  coodi 
the  directors  was  equivalent 
refusal  to  transmit  the  disp 
secondly,  that  the  directors 
not  in  this  case  annul  the  n 
tion  on  which  the  dispatcl 
been  founded ;  thirdly,  tba 
dispatch  having  been  ortgi 
by  the  directors,  anJ  alterc 
the  board  of  control,  and  or 
by  them  to  be  transmitted 
the  proceedings  being  so  fi 
gular,  it  was  no  answer  to  a 
plication  for  a  mandamus, 
the  board  might  by  anothei 
ceeding,  as  by  originating 
patch,    attain    the     same 
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fourthly,  that  the  directors  having 
admitted  the  jurisdiction  of  the 
board  with  respect  to  the  dispatch, 
and  only  contested  the  altcr- 
ationSy  were  estopped  from  after- 
wards contending  that  the  dispatch 
was  not  one  over  which  the  board 
had  authority.     H.  3  W.  4. 

Page  530 

5.  To  ground  a  proceeding  at  petty 
sessions  under  7&8G.4.  c. 31. 
5.8.  for  compensation  in  respect 
of  felonious  injury  by  rioters,  the 
party  or  his  servant  must  go  before 
a  justice  within  seven  days  after 
the  offence  committed,  and  submit 
to  examination,  &c.,  according  to 
section  3.  of  the  act,  as  well  as 
where  an  action  is  to  be  brought. 
And  the  Court  will  not  grant  a 
mandamus  to  summon  such  petty 
session,  where  it  does  not  appear 
by  affidavit  that  these  steps  have 
been  taken,  though  the  party 
swear  that  he  has  duly  served  the 
notice  required  by  section  8.  The 
King  V.  Bateman  and  Another ^  H. 
3  ^4.  552 

6.  The  act  11  G.4.  c.lxx.  (passed 
May  1830),  incorporating  the 
Hungerford  Market  Company, 
empowers  them  to  purchase  cer- 
tain estates ;  and  section  17.  enacts, 
that  every  lessee  or  tenant  for 
years  or  at  will  of  any  messuages, 
&c.  to  be  purchased  under  the  act, 
shall  deliver  up  possession  to  the 
company  at  three  months'  notice, 
they  making  compensation  to 
every  such  tenant,  &c*  voho  shall 
he  required  to  quit  before  the  ex- 
piration of  his  term:  such  com- 
jiensation,  in  case  of  dispute,  to 
be  assessed  by  a  jury.  Section 
19.  provides,  that  all  tenants  for 
years,  from  year  to  year,  or  at 
will,  occupiers  of  any  messuages, 
&c.  comprised  in  the  act,  who 
shall  sustain  '<  any  loss,  damage, 
or  injury  in  respect  of  any  interest 
whatsoever  Jbr  good-xvillf  improve- 
mentSf  tenant's  JixtureSf  or  other- 
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fjoise^  xjohich  they  now  enjoy,  by 
reason  of  the  passing  of  this  act," 
shall  receive  compensation  from 
the  company,  by  such  means  as 
are  provided  in  respect  of  the 
tenants  of  certain  hereditaments 
mentioned  in  a  schedule  to  the 
act;  namely,  by  assessments/  as 
before  stated. 

A  lessee,  whose  term  expired 
on  the  day  the  company  came  into 
possession  (June  24th,  1830),  ob- 
tained leave  to  hold  on  till  the 
premises  were  wanted,  and  did  so 
for  a  year  and  three  quarters,  at 
the  end  of  which  time  he  quitted, 
having  received  half  a  year's 
notice.  His  under-tenant,  who 
came  in  at  Christmas  1828,  and 
had  held  from  year  to  year,  and 
who  knew  of  the  above  proceed- 
ings, and  also  received  notice  to 
quit,  was  held  entitled  to  com- 
pensation for  good-will  (to  be 
assessed  by  a  jury)  under  sect.  19. 
The  King  v.  The  Hungerford 
Market    Company,    E,    3   fF.  4. 

Page  592 
7.  Under  sections  17.  and  19.  of  .the 
Hungerford  Market  Act  (see  the 
preceding  case)  compensation  was 
claimed  by  a  party,  who  in  1823 
became  the  assignee  of  a  lease  for 
fourteen  years,  gi^anted  in  1818, 
of  premises  on  the  estate  pur- 
chased by  the  company.  The 
lease  contained  covenants  to  yield 
up  the  premises,  with  all  Jixtures 
and  improvements,  at  the  end  of 
the  term,  and  not  to  underlet  or 
assign  without  leave;  but  this 
latter  clause  had  not  been  intro- 
duced in  contemplation  of  any 
advantage  to  be  taken  of  it  by  the 
landlord  with  reference  to  the 
present  act.  The  company  suf- 
fered the  lease  to  expire,  and  then 
turned  out  the  tenant :  Held,  that 
he  was  entitled  to  have  compens- 
ation assessed  for  the  loss,  if  any, 
sustained  by  him  in  respect  of 
good-will|  or  the  chance  of  a 
3  O  beneficial 
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MARKET. 


MARRIAGE. 
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beneficial  renewal  of  his  lease; 
but  not  for  fixtures  set  up  or 
purchased,  or  for  improvements 
made  by  him,  inasmuch  as  he  had 
no  legal  interest  in  them. 

Held,  nevertheless,  that  these 
might  be  considered  by  the  jury 
in  estimating  the  chance  of '  a 
beneficial  renewal.  The  King  v. 
The  Hungerford  Market  Company 
(Ex  parte    Gosling) ^   E,   3  W.4. 

Page  596 

MANGANESE. 
See  Poor-Rate,  2. 

MARKET. 

Quaere,  if  the  grantee  of  a  newly 
created  market  can,  by  virtue  of 
such  grant  merely,  maintain  an 
action  for  disturbance  of  franchise 
against  a  person  selling  marketable 
articles  in  his  own  shop,  within 
the  franchise,  but  not  within  the 
limits  of  the  market  place,  on  the 
market  day. 

But  a  claim  by  immemorial 
custom  to  exclude  others  from 
selling  sueh  commodities  on  the 
market  day,  except  in  the  market 
place,  is  valid  in  law. 

And  where  a  market  for  meat, 
&c.  was  proved  to  have  been  in 
existence  in  the  reign  of  James 
the  First,  proof  that  the  grantees 
of  the  market  had  for  the  last 
hundred  years  appointed  market- 
lookers,  that  no  butchers*  shops 
had  existed  out  of  the  market 
place  until  1810,  and  that  the 
shops  then  set  up  were  objected 
to  by  the  grantees,  was  held  to 
be  sufficient  evidence  of  such 
immemorial  right.  The  Mayor 
of  Macclesfield    v.    Pedley,    //. 

3  fV.  4.  397 

MARRIAGE. 

To  render  a  marriage  invalid,  the 

4  0.4.  c.  76.  s,  22.  which  enacts. 


**  that  if  any  persons  shall 
ingly  and  wilfully  intermarr 
out  due  publication  of  ban 
marriages  of  such  persons  s 
null  and  void,"  it  must  b 
tracted  by  both  parues  i 
knowledge  that  no  due  publ 
has  taken  place.  And  th< 
where  the  intended  busbar 
cured  the  banns  to  be  pul 
in  a  Christian  and  surname 
the  woman  had  never  bom 
she  did  not  know  that  fac 
after  the  solemnization  < 
marriage :  it  was  held  th 
marriage  was  valid.  The  I 
The  InhabitanU  of  JVroxt 
3fF.4.  Pa 

MARSHAL  OF  THE  KI 
BENCH. 

See  Attohmkt,  1. 

MASTER  AND  SERVA 
See  Evidence,  12. 

MINES. 
See  Poor  Rate,  2. 

MISJOINDER  OF  ACTI 
See  Pleading,  3. 

MISJOINDER  OF  COUl 
See  Pleading,  4. 

MONEY  HAD  AND  R 
CEIVED. 

<Sftf  Assumpsit,  2. 4.  Bankr 

MORTGAGOR  AND  M< 
GAGEE. 

See  Ejectment,  2.     Lie: 

MU 


.J 


NUISANCE. 
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MUTUAL  CREDIT. 
See  Bankrupt,  6. 

NEGLIGENCE. 
See  Attorney,  2. 

NOTICE  OF  APPEAL. 
See  Appeal,  1,  2.  4. 

NOTICE,  SERVICE  OF. 
See  Penal  Action. 

NOTICE  TO  OVERSEERS. 

See  Settlement  by  Apprentice- 
ship, 1. 

NOTICE  TO  QUIT. 
See  Mandamus,  5,  6. 

NOTICE  TO  REPAIR. 
See  Ejectment,  1. 

NOTICE  TO  PURCHASE 
PREMISES. 

See  Mandamus,  1. 

NOTICE  OF  WRIT  OF 
ERROR. 

See  Trespass,  1. 

NOTTINGHAM  CASTLE. 
See  Evidence,  3. 

NUISANCE. 
See  Highway,  L 

3y  an  act  reciting  that  a  railway 
between  certain  points  would  be 
of  great  public  utility,  and  would 
materially  assist  the  agricultural 


interest  and  the  general  traffic  of 
the  country,  power  was  given  to 
a  company  to  make  such  railway 
according  to  a  plan  deposited  with 
the  clerk  of  the  peace,  from  which 
they  were  not  to  deviate  more 
than  100  yards.  By  a  subsequent 
act  the  company  or  persons  au- 
thorized by  them  were  empowered 
to  use  locomotive  engines  upon 
the  railway.  The  railway  was  made 
parallel  and  adjacent  to  an  ancient 
highway,  and  in  some  places  came 
within  five  yards  of  it.  It  did  not 
appear  whether  or  not  the  line 
could  have  been  made,  in  those 
instances,  to  pass  at  a  greater  dis- 
tance. The  locomotive  engines 
on  the  railway  frightened  the 
horses  of  persons  using  the  high- 
way as  a  carriage  road.  On  in- 
dictment against  the  company  for 
a  nuisance. 

Held,  that  this  interference  with 
the  rights  of  the  public  must  be 
taken  to  have  been  contemplated 
and  sanctioned  by  the  legislature, 
since  the  words  of  the  statute 
authorizing  the  use  of  the  engines 
were  unqualified;  and  the  public 
benefit  derived  from  the  railway 
(whether  it  would  have  excused 
the  alleged  nuisance  at  common 
law  or  not),  shewed  at  least  that 
nothing  was  unreasonable  in  a 
clause  of  an  act  of  parliament 
giving  such  unqualified  authority. 
The  King  v.  Pease  and  Others, 
M.  3  W.  4.  Page  30 


OCCUPATION. 

See  Settlempnt  by  renting  a 
Tenement,  %  3. 

OCCUPIER. 
Sec  Poor  Rate,  1,  2. 
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OFFICE, 
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PARTNER. 


PAWNBROKER. 


OFFICE. 

A  clerk  to  justices  in  petty  sessions 
appointed  by  order  of  such  ses- 
sions, has  no  legal  hold  upon  his 
office,  nor  will  this  Court  interfere 
if  he  is  dismissed  summarily  and 
without  cause  assigned.  Ex  parte 
Sandy t,  E.  8  JV.  4.         Page  863 

ORDER  OF  REMOVAL. 
See  AppKikLi  3. 

OUTSTANDING  TERM. 
See  Fine. 

OVERSEER. 

By  the  statute  17  G.  2.  c.  38.  it  is 
discretionary  in  the  magistrates  to 
commit  an  outgoing  churchwarden 
or  overseer  who  neglects  or  re- 
fuses to  account.  The  King  v. 
The  Justices  of  Norfolk,  M. 
8  fT.  4.  238 

PARTICULARS  OF  DEMAND, 
See  Evidence,  10. 


PARTNER. 


;S^.  and  E.  were  partners  in  alum 
works,  for  an  indefinite  period. 
E>  was  a  dormant  partner.  In 
January  1829,  it  was  agreed  that 
the  settlement  of  the  partnership 
accounts,  and  all  questions  con- 
cerning the  respective  liabilities 
and  the  mode  of  winding  up  the 
affairs,  and  the  manner  and  time  of 
dissolving  the  partnership  should 
be  referred  to  an  arbitrator ;  and 
it  was  afterwards  agreed  that  S. 
and  E.  should  respectively  bid  for 
ihe  plant,  utensils,  and  fixtures, 
and  the  referee  was  to  declare  the 
highest  bidder  to  be  the  pur- 
chaser.   In  April  1829,  S,  having 


been  declared  the  highest 
became  the  purchaser,  a 
works  were  entirely  given 
him:  Held,  that  the  part 
was  then  determined,  althoi 
referee  had  made  no  orde 
the  dissolution;  and  that 
no  authority,  after  that  ti 
bind  E.  by  a  proroissor] 
Heath  v.  Sansom,  M.  3  fF. 

Ps 


PARTNERSHIP. 

See  Bankrupt,  8.    Evidkii 
Partner. 


PARTY  GRIEVED. 


See  Appeal,  4. 


PAWNBROKER. 

The  pawnbrokers*  act  40  G.  \ 
s.  24.  enables  justices,  in 
shall  be  proved  before  the 
any  gooas  pawned  have  be 
contrary  to  the  act»  or  ha' 
embezzled  or  lost,  or  are  i 
or  have  been  rendered 
value  than  at  the  time  of 
ing,  through  the  default,  i 
or  wilful  misbehaviour  of  l 
son  with  whom  the  aaoi 
pawned,  to  award  satisfac 
the  owner  as  there  specific 

Held,    that    justices    h 
power  in  the  above  cases 
mit  in  default  of  such  sati 
being  made. 

Qusre,  Whether  a  paw 
is  answerable  for  pledges  dc 
by  accidental  fire,  as  goodi 
within  the  above  clause. 

Semble,  that  the  words  ** 
the  default/'  &c«  apply  tc 
.cases  previously  meotion 
not  only  to  that  of  th< 
pawned  having  become 
value.    Ex  parte  Cording 


PENSION. 
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PAYMENT. 
See  Bankrupt,  8. 

PAYxMENT  OF  MONEY  INTO 
COURT. 

See  Assumpsit,  1.    Evidence,  10. 

PENAL  ACTION. 
See  Apothecary,  1,  2 


^. 


One  calendar  month  before  the 
commencement  of  an  action  for 
penalties  against  a  clergyman  for 
non-residence,  a  notice  in  writing 
of  the  intended  writ  and  cause 
of  action  was  delivered  to  the 
bishop*s  deputy  registrar  at  his 
own  house,  and  carried  by  him 
the  next  morning  to  the  registry 
office,  and  tliere  left :  Held,  that 
that  was  not  sufficient  to  satisfy 
the  57  G.  3.  c.  99.  «•  40.,  which 
requires  such  notice  to  be  deli- 
vered to  the  bishop  of  the  diocese, 
bj^  leaving  the  same  at  the  registry 
of  his  diocese.  Vaux  v.  Foilans, 
Cierk,  H.  8  W.  *.  Page  525 

PENSION. 

A  pension  during  his  Majesty's  plea- 
sure, granted  by  order  in  council 
on  petition,  for  past  services  as 
advocate  of  the  admiralty,  and 
charged  on  the  navy  estimates, 
may  be  appropriated,  under  the 
insolvent  act  7G.4.  c.57*  f.29., 
with  the  consent  of  the  lords  of 
the  admiralty,  for  payment  of 
creditors. 

Quere,  Whether  this  Court 
could  have  granted  a  prohibition 
to  the  insolvent  debtors'  court, 
against  proceeding  upon  an  order 
for  such  appropriation,  if  it  had 
not  been  warranted  by  the  sta- 
tute ?  Ex  parte  Battine,  E.  3  fV.  4. 

690 


PETTY  SESSIONS. 
See  MANDAMUS}  5. 

PINDER. 

See  Settlement  by  srryino  an 
Ofvice,  1. 

PLEADING. 

See  Action  on  the  Case,  2.  Bill 
OF  Exchange,  3.    Evidence,  8. 

1.  In  trespass  against  surveyors  of 
the  hignways  for  pulling  down  a 
watchhouse,  the  act  13  G.  3.  c.78. 
«.  82.  does  not  enable  them»  under 
a  plea  not  guilty,  to  justify  the 
removing  it  as  being  a  nuisance 
on  the  highway.  The  Company 
of  Proprietors  of  the  Witham  Na^ 
vigation  v.  PadUy  and  Others^  M. 
3^.4.  Page  69 

2.  The  plaintiff  having  declared  in 
covenant  for  rent  at  26/.  a  year, 
the  defendants  pleaded  that  they 
were    only   chargeable    as    exe- 
cutors;  that  the  term  came  to 
them  as  such ;  that  the  premises 
were  of  less  yearly  value  than  the 
said  rent  of  26/.,  viz.  of  no  value ; 
and  that  they  had    fully  admi* 
nistered,  &c.     Replication^  that 
the  premises  were  of  the  yearly 
value  of  26/. ;  issue  thereon.    At 
the  trial    the   yearly  value  was 
found   by  the  jury  to   be  20/. : 
Held,  that  the  replication  wasy  in 
substance,  that  the  premises  were 
of  some  value ;  that  the  issue  was 
merely  informal  and  cured  by  ver- 
dict ;  and  that  the  plaintiff  might 
recover  the  arrears  of  rent  at  the 
rate  fixed  by  the  jury.    Rubery  v. 
Stevens,  Mr  3  fV.  4.  241 

3.  Declaration  contained  six  counts 
in  case,  the  seventh  charged  that 
the  defendants  took  and  distrained 
the  goods  of  the  plaintiff  for  rent, 
of  more  than  sufficient  value  to 
satisfy  the  rent  and  coiti|  and 
3  0  3  then 
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then'  voluntarily  abandoned  the 
same,  and  afterwards  wrongfully, 
injuriousiy,  and  vexatiously  again 
took  and  distrained  the  same  goods 
for  the  same  rent,  and  refused  to 
return  the  same,  and  converted 
them  to  their  own  use :  Held,  on 
motion  in  arrest  of  judgment  for 
misjoinder  of  case  and  trespass, 
that  although  this  second  taking 
of  goods  was  a  trespass,  yet  the 
plaintiff  might  bring  case  for  the 
conversion,  and  that  the  count 
was  an  informal  one  in  case,  and 
suflBcient  afler  verdict.  Smith  v. 
Goodwin  and  Richards^  H.  3  fV.  4. 

Page  413 
4.  Declarations  (*'  in  a  plea  of  tres- 
pass on  the  case")  stated  that  the 
defendant,  intending  to  injure  the 
plaintiff  in  his  good  name,  and  to 
cause  his  dwelling-house  to  be 
searched  for  stolen  goods,  and  to 
procure  him  to  be  imprisoned, 
went  before  a  justice,  and  falsely 
and  maliciously,  and  without  pro- 
bable cause,  charged  that  certain 
specified  goods  of  defendant  had 
been  feloniously  stolen,  and  that 
he  suspected  that  the  said  goods 
were  concealed  in  the  plaintiff's 
dwelling-house;  and  upon  such 
charge  the  defendant  procured  the 
justice  to  grant  a  warrant,  autho- 
rizing a  constable  to  enter  the 
plaintiff's  house  to  search  for  the 
said  goods;  and  the  defendant, 
with  divers  other  persons,  caused 
and  procured  the  dwelling-house 
of  the  plaintiff  to  be  searched  and 
rummaged  for  the  said  goods, 
and  the  door  of  such  house  and 
a  pantry  to  be  broken  to  pieces, 
and  the  plaintiff  and  his  family  to 
be  disturbed  in  possession,  and 
his  goods  to  be  carried  away. 

The  general  conclusion  was, 
that  by  means  of  the  premises  the 
plaintiff  was  injured  in  his  good 
name  and  trade,  put  to  expense, 
and  hindered  in  his  business.  A 
count  in  trover  was  added :  Held, 


on  general  demurrer,  by  ! 
and  Patteson  Js.,  Littlt 
dissentiente,  that  the 
violence  alleged  to  hav 
committed  in  the  house,  a 
sufficiently  by  the  declar 
have  been  acts  done  in  pu 
of  the  warrant;  and  in 
quence  of  the  charge  mad 
defendant,  and  that  the 
stated  as  mere  matter  of  s 
tion,  and  consequently  t 
whole  count  containing  tfa 
ment  was  in  case.  Hens 
Foivkes,  H.  3  fT.  4.  P 

5.  Declaration  stated,  that 
sideration  that  the  plaintil 
sell  goods  to  the  defenc 
600^.,  to  be  paid  for  by  a 
bills,  falling  due  before  the 
February  1832,  the  d( 
undertook  to  pay  plaint 
sum,  by  approved  bills  fall 
before  the  said,  &c.  At  I 
the  plaintiff  proved  a  writl 
tract,  corresponding  with 
out  in  the  declaration,  exc 
the  payment  was  to  be  in  a 
bills,  falling  due  bt/  the 
February:  Held,  that  s 
the  declaration  did  not  pi 
set  forth  any  contract  in 
this  variance  was  amend 
the  Judge  at  Nisi  Prius 
the  statute  9  G.  4.  c.  J 
Lamey    v.    Bishop^    H.    \ 

6.  Declaration  by  husband  a 
stated  that  the  wife  lived 

from  the  husband^  and 
boarding-house,  and  enjoy 
credit,  and  was  aupplic 
necessaries  upon  credit  bj 
men,  both  for  her  own 
and  for  carrying  on  her  si 
ness ;  that  defendant  spok< 
words  of  her,  and  of  and  < 
ing  her  manner  of  carryinj 
business,  imputing  to  he 
vency,  adultery,  and  pros) 
by  reason  whereof  divers 
left  off  boarding    with    t 
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tradesmen  ceased  to  supply  her 
on  credit,  whereby  she  was  injured 
in  her  said  business  and  impo- 
verished, ^c. :  Held,  that  the 
wife  ought  not  to  have  been  joined 
in  this  action,  the  words  being 
only  actionable  in  respect  of  dam- 
age to  the  business,  and  that 
damage  being  solely  the  husband's. 
Whether  or  not  he  could  have 
maintained  an  action  under  the 
circumstances,  quaere.  Saviiie  and 
Joyce  his  Wife  v.  Snoeenej/,  H. 
SW.4f.  Page  514 

7.  Trespass  for  breaking  and  enter- 
ing the  lands  of  the  plaintiff,  and 
sinking  pits.  Plea,  that  before 
the  plaintiff  had  any  thing  in  the 
said  lands,  one  U»  was  seised  in 
fee  of  one  undivided  third  part 
therein,  and,  by  indenture,  granted 
to  B.  licence  to  dig,  mine,  &c, 
throughout  his  one  third  part, 
with  liberty  to  erect  engines,  &c. 
for  the  term  of  twenty-one  years ; 
that  before  the  expiration  of  the 
term  the  grantee  died,  and  his 
executrix  became  legally  entitled 
to  the  enjoyment  of  the  licence, 
and  because  she  could  not  enjoy 
it  so  fully  as  it  was  lawful  for  her 
to  do  without  committing  the 
supposed  trespass,  the  defendant, 
as  her  servant,  entered  upon  the 
said  lands,  and  upon  the  plaintiff's 
possession,  and  committed  the 
same. 

Replication,  that  the  supposed 
licence  was  granted,  subject  to  a 
condition  '<  that  if  the  grantee,  his 
executors,  &c.  should  neglect  to 
work  the  mines  for  a  certain  time, 
or  should  fail  in  the  performance 
of  all  or  any  of  the  covenants, 
then  and  from  thenceforth  the 
indenture,  and  the  liberties  and 
licences  thereby  granted,  should 
cease,  determine,  and  be  utterly 
void  and  of  no  effect."  Averment 
that  the  grantee,  for  a  space  of 
.  time  exceeding  that  specified, 
neglected  to  work  the  premises 


contrary  to  the  condition,  and  the 
licence  thereby  became  utterly 
void: 

Held,  on  general  demurrer  to 
the  replication,  that  the  word 
voidf  in  the  proviso,  meant  void- 
able at  the  election  of  the  grantor, 
and  therefore  that  it  was  necessary 
for  the  plaintiff  to  allege  that  the 
grantor,  or  some  person  claiming 
under  him  (which  it  was  not 
shewn  that  the  plaintiff  did),  had, 
by  some  act,  evinced  his  intention 
to  avoid  the  licence.  Roberts  v. 
Dave^,  E.  8  W.  4.  Page  664 

7.  Declaration  by  husband  and  wife 
stated,  that,  by  agreement  bettoeen 
the  plaintiff  and  the  defendant^  re- 
citing that  one  «/.  L.  had  been 
arrested  at  the  suit  of  the  plain- 
tiffs ;  that  the  defendant  had  be- 
come bail  to  the  sheriff;  that  the 
bail  had  been  forfeited ;  and  that 
«7.  L.  had  given  a  cognovit  for  the 
debt  and  costs ;  it  was  understood 
and  agreed  bettoeen  the  plaintiffs 
and  defendant^  and  the  defendant 
undertook  and  promised,  in  con- 
sideration that  the  plaintiffs  would 
not  enter  up  judgment,  or  sue  out 
execution  against  «/•  Z.  until  a 
certain  day,  that  he,  the  defend- 
ant, would  render  «/.  L*  on  that 
day,  or  in  default  pay  the  debt 
and  costs.  Averment  that  the 
plaintiff  had  not  entered  up  judg- 
ment or  sued  out  execution 
against  «/.  L.  before  the  day : 
Breach,  that  the  defendant  did 
not  render  «/.  L.  on  the  day,  or 
pay  the  debt  and  costs:  Held, 
on  motion  in  arrest  of  judgment, 
after  verdict  foi  the  plaintiffs, 

First,  that  as  the  agreement 
was  stated  to  be  with  the  plaintiffs, 
the  promise  must  be  taken  af^er 
verdict  to  have  been  made  to 
them. 

Secondly,   that    it    sufficiently 

appeared  that  the  wife  had  a  jo:at 

interest,  because  the  cognovit  bv 

«/•  Z.  to  all  the  plaintiro,  whidi 
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then'  voluntarily  abandoned  the 
same,  and  afterwards  wrongrully, 
injuriously,  and  veiatiousl^  again 
took  and  distrained  the  same  goods 
for  the  same  rent,  and  refused  to 
return  the  same,  and  converted 
them  to  their  own  use  :  Held,  on 
motion  in  arrest  of  Judgment  for 
misjoinder  of  case  and  trespass, 
that  although  this  second  taking 
of  goods  nas  a  trespass,  yet  the 
plaintiff  might  bring  cose  for  the 
conversion,  and  that  the  count 
was  an  informal  one  in  case,  and 
sufficient  after  verdict.  Smith  v. 
Goodwin  and  Richards,  H.  S  W.  4. 
Page  +13 
4.  Declarations  ("  in  a  plea  of  tres- 
pass on  the  case")  stated  that  the 
defendant,  intending  to  injure  the 
plaintiff  in  his  good  name,  and  to 
cause  his  dwelling-house  to  be 
searched  for  stolen  goods,  and  to 
procure  him  to  be  imprisoned, 
went  before  a  justice,  and  falsely 
and  maliciously,  and  without  pro- 
bable cause,  charged  that  certain 
specitied  goods  of  defendant  had 
been  feloniously  stolen,  and  that 
he  suspected  that  the  taid  goods 
were  concealed  in  the  plaintiff's 
dwelling-house;  and  upon  luc/i 
charge  the  defendant  procured  the 
justice  to  grant  a  warrant,  autho- 
rizing a  constable  to  enter  the 
plaintiff's  house  to  search  for  the 
taid  goods;  and  the  defendant, 
with  divers  other  persons,  caused 
and  procured  the  dtrelling-hou^e 
of  the  plaintiff  to  be  searched  and 
rummaged  for  the  taid  goods, 
and  the  door  of  such  house  and 
a  pantry  to  be  broken  to  pieces, 
and  the  plaintiff  and  his  family  to 
be  disturbed  in  possession,  and 
his  goods  to  be  carried  away. 

The  general  conclusion  was, 
that  by  means  of  the  premises  the 
plaintiff  was  injured  in  his  good 
name  and  trade,  put  to  expense, 
and  hindered  in  his  business.  A 
count  in  trover  was  added :  Held, 


on  general  demurrer,  by  7 
and  Palleton  J».,  Liillet 
dissentiente,  that  the  a 
violence  alleged  to  bave 
committed  in  the  house,  ap 
sufficiently  by  the  declarai 
have  been  acts  done  in  pur 
of  the   warrant ;    and    in 

3uence  of  the  charge  made 
efendant,  and  that  they 
stated  as  mere  matter  of  a% 
tion,  and  consequently  th 
whole  count  containing  thii 
ment  was  in  case.  Hentn 
FavAes,  H.  S  IV.  4.  Pa 

5.  Declaration  stated,  that  i 
sideralion  that  the  plaintiff 
sell  goods  to  the  defends 
600/.,  to  be  paid  for  by  ap 
bills,  falling  due  be/ore  the  . 
February  1832,  the  del 
undertook  to  pay  plaintil 
sum,  by  approved  bills  falli 
before  the  raid,  &c.  At  ih 
the  plain  tiff  proved  a  writtc 
tract,  corresponding  with  I 
out  in  the  declaration,  exce 
the  payment  was  to  be  in  ap 
bills,  tidling  due  by  the  1 
February. ■  Held,  that  al 
the  declaration  did  not  pre 
set  forth  any  contract  in  v 
this  variance  was  amende 
the  Judge  at  Nisi  Prius, 
the  statute  9  G.  4.  c.  ii 
Lamey    v.    Bishop,    H.    3 

6.  Declaration  by  husband  an 
stated  that  the  wife  lived  s, 

from  ike  husband,  and  i 
boarding-house,  and  enjoyc 
credit,  and  was  auppliec 
necessaries  upon  credit  by 
men,  both  for  her  own  i 
and  for  carrying  on  her  sai 
ness ;  that  defendant  spoke 
words  of  her,  and  of  and  c( 
ing  her  manner  of  carrying 
business,  imputing  to  her 
vency,  adultery,  and  proati 
by  reason  whereof  divera  ] 
lefl  off  boarding   with   hi 
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tradesmen  ceased  to  supply  her 
on  credit,  whereby  she  was  injured 
in  her  said  business  and  impo- 
verished, ^c. :  Held,  that  the 
wife  ought  not  to  have  been  joined 
in  this  action,  the  words  being 
only  actionable  in  respect  of  dam- 
age to  the  business,  and  that 
damage  being  solely  the  husband's. 
Whether  or  not  he  could  have 
maintained  an  action  under  the 
circumstances,  quaere.  Savilie  and 
Jouce  his  Wife  v.  Sioeenei/,  H. 
SW.4f,  Page  514 

7.  Trespass  for  breaking  and  enter- 
ing the  lands  of  the  plaintiff,  and 
sinking  pits.  Plea,  that  before 
the  plaintiff  had  any  thing  in  the 
said  lands,  one  C7.  was  seised  in 
fee  of  one  undivided  third  part 
therein,  and,  by  indenture,  granted 
to  B.  licence  to  dig,  mine,  &c. 
throughout  his  one  third  part, 
with  liberty  to  erect  engines,  &c. 
for  the  term  of  twenty-one  years ; 
that  before  the  expiration  of  the 
term  the  grantee  died,  and  his 
executrix  became  legally  entitled 
to  the  enjoyment  of  the  licence, 
and  because  she  could  not  enjoy 
it  so  fully  as  it  was  lawful  for  her 
to  do  without  committing  the 
supposed  trespass,  the  defendant, 
as  her  servant,  entered  upon  the 
said  lands,  and  upon  the  plaintiff's 
possession,  gnd  committed  the 
tame. 

Replication,  that  the  supposed 
licence  was  granted,  subject  to  a 
condition  **  that  if  the  grantee,  his 
executors,  &c.  should  neglect  to 
work  the  mines  for  a  certain  time, 
or  should  fail  in  the  performance 
of  all  or  any  of  the  covenants, 
then  and  from  thenceforth  the 
indenture,  and  the  liberties  and 
licences  thereby  granted,  should 
cease,  determine,  and  be  utterly 
void  and  of  no  effect."  Averment 
that  the  grantee,  for  a  space  of 
.  time  exceeding  that  specified, 
neglected  to  work  the  premises 


contrary  to  the  condition,  and  the 
licence  thereby  became  utterly 
void: 

Held,  on  general  demurrer  to 
the  replication,  that  the  word 
void,  in  the  proviso,  meant  void- 
able at  the  election  of  the  grantor, 
and  therefore  that  it  was  necessary 
for  the  plaintiff  to  allege  that  the 
grantor,  or  some  person  claiming 
under  him  (which  it  was  not 
shewn  that  the  plaintiff  did),  had, 
by  some  act,  evinced  his  intention 
to  avoid  the  licence.  Roberts  v. 
Dave^,  E.  8  W.  4.  Page  664 

7*  Declaration  by  husband  and  wife 
stated,  that,  bi/  agreement  bettveen 
the  plaintiff  and  the  defendant,  re- 
citing that  one  «/.  L,  had  been 
arrested  at  the  suit  of  the  plain- 
tiffs ;  that  the  defendant  had  be- 
come bail  to  the  sheriff;  that  the 
bail  had  been  forfeited ;  and  that 
«7.  L.  had  given  a  cognovit  for  the 
debt  and  costs ;  it  was  understood 
and  agreed  between  the  plaintiffs 
and  defendant,  and  the  defendant 
undertook  and  promised,  in  con- 
sideration that  tne  plaintiffs  would 
not  enter  up  judgment,  or  sue  out 
execution  against  «/•  Z.  until  a 
certain  day,  that  he,  the  defend- 
ant, would  render  «/.  L*  on  that 
day,  or  in  default  pay  the  debt 
and  costs.  Averment  that  the 
plaintiff  had  not  entered  up  judg- 
ment or  sued  out  execution 
against  «/.  L.  before  the  day : 
Breach,  that  the  defendant  did 
not  render  «/.  L.  on  the  day,  or 
pay  the  debt  and  costs:  Held, 
on  motion  in  arrest  of  judgment, 
after  verdict  foi  the  plaintiffs. 

First,  that  as  the  agreement 
was  stated  to  be  with  the  plaintiffs, 
the  promise  must  be  taken  after 
verdict  to  have  been  made  to 
them. 

Secondly,   that    it    sufficiently 

appeared  that  the  wife  had  a  jotot 

interest,  because  the  cognovit  bv 

«/•  L.  to  all  the  plaintiro,  whidi 
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w  recited  in  the  mgreementf  ra> 
a  toScinit  t^m'uma  by  tbe  de- 
rendant  oFtucii  joint  iaumtt- 

Thirdly,  that  tbaugh  the  agree- 
meot  by  the  vife  wu  void,  it 
rnixbt  be  rejected  a*  furpluHge, 
and  that  tbe  count  would  tben  be 
good,  ai  staung  a  promiie  to  par 
ibe  debt  and  cotti  to  tbe  plain- 
liA,  in  cocwderatioa  that  thej 
would  DOC  enter  up  judgmeot,  or 
cue  out  execution,  until  a  given 
day.  IfMTie  y.  fVUU,  E.3IV.*. 
Pkge7S9 

FLEDGE. 
See  Pawmbboker. 

PHYSICIAN. 
See  Afothecary. 


POLICY. 
See  Insurance. 

POOR  rate; 

].  Land*  are  rateable  to  the  relief 
of  the  poor  in  proportion  to  the 
net  rent  which  a  tenant  at  rack- 
reat  would  pay,  he  diiicharging 
all  rates,  charges,  and  outguiogs  ; 
and.  therefore,  an  occupier  (what- 
ever be  his  interest)  of  land  which 
requires  to  be  protected  IVom 
floods  at  an  occasional  expense, 
defrayed  by  a  sewers'  rate,  is 'not 
rateable  to  the  poor  at  the  same 
■um  as  the  occupitr  of  lands,  of 


■imiiar  quality  anil   equal  annual 

Iiroduce,  in  the  same  parish,  not 
iable  to  the  sewer's  rate;  but  he 


■hould  be  rated  at  that  s 

the   lewer's    rate.     The    King  v. 

Adamet,  M.S  fP-i.  61 

2.   An  owner  of  the  soil,  who  has 

5 ranted  to  adventurers  liberty  to 
ig,  mine,  work,  and  search  for 
manganese  for  twenty-one  years, 
and  the  lamo  to  lake  and  convert 
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PORT- 
See  Tonnage  Dues. 

POUNDAGE. 

See  Evidence,  7- 

PRACTICE. 

See  Mandamus,  2.    Warrant  of 
Attorney,  1. 

1.  l*he  act  for  uniformity  of  process, 
2WA.  C.39.  *.  1.,  does  not  pre- 
vent the  signing  of  a  pluries  bill 
of  Middlesex  in  a  suit  commenced 
before  the  act  came  into  oper- 
ation. Storr  and  Another  v. 
Btmles,  M.  3  W.  4.         Page  1 12 

2.  A  bail-bond  given  by  a  party  at- 
tached for  contempt,  in  not  putting 
in  an  answer  in  Chancery,  is  not 
assignable  under  the  stat.  4  Anne^ 
c.  16.  5. 20.  Meller  v.  Palfrei/man, 
M.SfV.if.  146 

3.  A  copy  of  a  bill  filed  against  an 
attorney  jor  prisoner,  does  not  re- 
quire the  indorsement  directed  by 
Rule  II.,  Hiian^  2  W.  4.,  to  be 
made  upon  the  copy  of  any  process 
served  for  the  payment  of  a  debt. 
Long  V.  Wordsworth,  M.  3  fV,  4. 

367 

4.  A  plaintiff  commenced  his  action 
in  Hilary  term  1831,  and  declared 
in  trover.  The  parties  went  to 
issue,  and  plaintiff  was  put  under 
a  peremptory  undertaking  to  try. 
In  Michaelmas  term  1832,  having 
been  advised  that  the  action  was 
misconceived,  he  moved  for  leave 
to  substitute  a  count  in  detinue 
for  that  in  trover,  and  add  one  in 
debt ;  and  it  was  sworn  that  no 
new  ground  of  action  was  con- 
templated. Leave  refused.  Green 
and  Others  v.  Mitton,  Gent.^  M. 
3  PV.  4.  369 

5.  Goods  consigned  to  A*^  and  ware- 
housed at  the  London  Docks ,  were 


claimed  bv  B.  The  Dock  Com- 
pany required  an  indemnity  of  A,, 
the  original  consignee,  before  de- 
livering thenx  to  him  ;  A.  refused, 
and  brought  an  action  of  trover, 
with  counts  for  special  damage  for 
the  detention.  On  motion  by  the 
company  for  relief  under  the  in- 
terpleader act,  1  &  2  fr.4.  c«58.» 
B.y  upon  due  notice,  not  appear- 
ing, the  Codrt  held,  that  the  claim 
of  B,  agninst  the  company  was 
barred,  but  that  A.  ought  not  to 
be  precluded  from  recovering  for 
his  special  damage,  if  any. 

The  rule  made  was,  that  on  the 
defendants  undertaking  to  deliver 
up  the  wine,  then,  if  A.  should 
accept  the  same,  the  action  should 
be  discontinued  on  payment  of 
costs  by  the  defendants ;  but  if  A. 
should  go  on  with  the  action,  the 
count  in  trover  should  be  struck 
out,  and  A,  proceed  for  the  special 
damage  only.  Lucas  v.  The  Lon* 
don  Dock  Company f  M>  3  W.  4. 

Page  378 

6.  The  Court  will  not  grant  an  at« 
tachment  without  personal  service 
in  any  case,  where  the  party  ap- 
plying has  another  remedy.  In 
the  Matter  of  Lowe  v.  Johnson^ 
H.  3  W.  4.  412 

7«  An  undertaking  to  indemnify  an 
execution  creditor,  if  he  will  allow 
the  sheriff  to  delay  selling,  cannot 
be  made  a  rule  of  court,  even  by 
consent,  where  the  person  who  so 
undertakes  is  neither  party  nor 
attorney  in  the  suit.  Lyall  and 
Another  v.  Lamb,  H.  3  fV,  4. 

468 

8.  Where  actions  against  under- 
writers have  been  consolidated  by 
rule  of  court,  and  the  defendant 
has  obtained  a  verdict  in  one,  the 
Court  will  not  restrain  the  plaintiff 
from  trying  a  second  cause  in- 
cluded in  the  same  rule,  till  the 
costs  of  the  first  are  paid.  Doyle 
V.  Douglas,  H.  3  IV.  4.  544 

9.  Plaintiffs  attorneys  gafc  defend- 

ants 


'I 


y 
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-ants  altorneys  their  own  under- 
taking as  security  for  costs,  the 
defendant  obtained  verdict  and 
died,  and  judgment  was  entered 
up  in  hi  sname  within  two  terms  ; 
Held,  that  the  attorney  for  such 
deceased  party,  having  a  claim 
against  his  estate  in  respect  of  the 
costs,  might  enforce  the  security 
andsatisfysuch  claims,  without  any 
scire  facias  having  been  sued  out 
by  the  personal  representatives. 
CAauvel  v.  ChimeUi,  E.  3  If.  4. 

Page  590 

10.  Where  an  attorney  has  received 
money  to  the  use  of  his  client,  and 
not  accounted  for  it,  and  has  after- 
wards become  bankrupt  and  ob- 
tained his  certificate,  the  Court 
will  not,  on  motion,  order  him  to 
repay  the  money  so  received,  the 
amount  being  a  debt  barred  by 
the  certilicate. 

But  if  the  attorney  committed 
fraud  in  the  receiving  and  not 
accounting,  the  Court,  in  the  ex- 
ercise of  its  general  jurisdiction 
over  its  officer,  will  enforce  such 
payment,  as  a  modification  of  the 
punishment  which  it  might  other- 
wise inflict  for  his  misconiluct. 

The  case  of  fraud,  however, 
ought  to  be  clear,  and  the  attorney 
should  have  notice  by  the  form  of 
the  rule,  that  the  application  is  of 
a  penal  nature.  It  is  not  enough 
to  call  upon  him  to  shew  cause 
why  he  should  not  pay  over  the 
money.  In  the  Matter  nf  Banner, 
Gent.,  One,  Sjc.  E.  3  Jf.4.       811 

11.  Where  a.  rule  for  a  criminal  in- 
formation has  been  discharged 
upon  the  merits,  the  Court  will 
not  grant  a  rule  to  shew  cause  on 
a  second  application  in  the  same 
case  upon  additional  affidavits. 
The  King  v.  SmH/ison,  E.  3  W.  4.. 

861 

12.  Notice  to  a  magistrate,  under 
13  G.  2.  c.  18. 1. 5.,  of  intention  to 
move  for  a  certiorari,  "  on  the 
first  day  of  next  term,  or  to  soon 


q/teratlcanbeheard,"  uirrep 
if  served  on  the  fir^t  day  oft 
term,  though  the  party  doea  d 
in  fact,  move  till  afler  the  exf 
ation  of  six  days.  Held,  Di 
man  C.  J.,  dubitante.  In 
Flounden,  E-  3  IV.  4.  P^  i 
IS.  A  motion  for  a  criminal  infoi 
ation  against  a  person  who  u  J 
charged  as  a  magistrate  or  put; 
officer,  tnay  be  made  later  tf 
the  second  term  aller  tbe  allej 
offence,  if  it  be  shewn  that  i 
prosecutor  did  not  know  of  1 
fact  in  time  to  make  an  earl 
application.  Rex  v.  Jotlie  e 
Steel,  £.  3/r.4.  Page! 

PRESENTMENT. 

Sm  Bill  OF  ExcHANoB,  3.  Cmb 

PRINCIPAL  AND  AGENT 
See  Vbkdor  and  Vendee,  1. 

PRISONER. 
See  Practice,  S. 

PROBATE. 
See  Executor,  2. 

PROCESS. 
See  Practice,  1.  S- 

PROHIBITION. 

See  Pension. 

PROMISSORY  NOTE. 

See  Bill  of  Exchange,  1, ' 
Partnership,  1. 

PROMOTIONS. 
P.  1.381.589,590. 


REMOVAL,  ORDER  OF. 


SECOND  ACTION.      931 


PURCHASE  OF  ESTATE. 
See  Settlement  by  Estate. 

PUBLIC  ADVERTISEMENT. 
See  Assumpsit,  4,  5* 

QUO  WARRANTO. 
See  Mandamus,  S. 

RAILWAY. 
See  Toll,  3. 

RECOVERY. 
See  Devise,  1. 

RECTOR. 
See  Annuity,  2. 


REFRESHMENT  TO  JURY- 
MAN. 

See  Juryman. 


REGULiE  GENERALES. 
P.  2.  589. 

RELEASE. 
See  Evidence,  IS. 

REMITTER. 
See  Fine,  I. 

REMOVAL,  ORDER  OF. 
See  Appeal,  2,  3. 


REMOVAL  OF  INDICTMENT. 
See  Indictment,  2. 

REPLEVIN  BOND. 
See  Attorney,  3. 

REPLICATION- 
See  Pleading,  2.  7. 

RETURN  OF  WRITS. 

See  Writ  de  Continuance 
Capiendo. 

REVERSIONER. 
See  Action  on  the  Case,  1. 

REWARD. 
See  Assumpsit,  5. 

RIGHT  OF  ENTRY. 
5etf  Ejectment,  1. 

ROAD. 
See  Toll. 

RULE  OF  COURT. 

See  Attorney,  1.  Practice,  3.  7. 
Warrant  op  Attorney,  1. 

RULE  TO  SHEW  CAUSE. 
See  Practice,  11. 

SEAL. 
See  Annuity. 

SECOND  ACTION. 
See  Practice,  8. 

ST. 


SETTLEMENT. 


l! 


ST.  KATHARINES  DOCK 
COMPANY. 

See  Mandamus,  2. 

SCIRE  FACIAS. 
See  PRACTICE)  10. 

SECURITY. 
See  Trkasureh. 

SEIZURE  OF  CHATTEL. 
See  Trbspass,  2. 

SENTENCE. 
See  Judgment. 

SERVANT. 

See  Evidence,  12. 

SET-OFF. 

See  Bankrupt,  6.    Executor,  S. 

SETTLEMENT— iy  Apprtniue- 

1.  Under  the  stat.  56  G.  3.  c.  139. 
J.  2.  when  an  apprentice  it  bound 
from  one  parish  into  anotlier, 
notice  must  be  given  to  the  over> 
seen  of  the  latter,  tliough  both 
be  in  the  same  county  and  juris- 
diction of  the  peace.  The  King 
V,  The  Itthabilanti  fif  Thrdkeld, 
M.  3  W.  4.  Page  229 

2.  Under  the  «tat.  33  G.  3.  c.  54. 
1.24.)  which  is  in  substance  the 
same  as  \2 Ame,  tt.\.  c.lS.  t.2; 
an  apprentice  bound  to  a  person 
residing  in  a  parish  under  a  certi- 
ficate, cannot  gain  a  settlement  by 
such  apprenticeship,  though  the 
certificate  be  subsequently  dis- 
charged, and  he  afterwards  con- 
tinue to  serve  his  master  in  the 


parish  for  forty  days.  The  bio 
ing,  to  confer  a  settlement,  mu 
be  such  ■■  would  U  the  time  I 
effectual  for  that  purpose.  % 
King  V.  The  Jmhabttantt  ofLeea 
M.  3  ir,  4.  Page  ft 

3.  An  indenture  having  been  pr 
pared  for  binding  a  boyapprentic 
the  apprentice  and  his  fuher  beii 
unable  to  write,  desired  a  thii 
person  to  write  their  names  opp 
title  two  of  the  seals,  and  he  d 
so.  The  indenture  waa  not  m 
to  them.  The  apprentice  imm 
diately  afterwards  took  the  iodei 
ture  to  the  master  and  led  it  wii 
him ;  and  afterwards  stated,  tb. 
when  he  did  so,  he  consider* 
himself  bound:  and  he  went  ini 
service  under  the  indenture:  Hel> 
that  the  indenture  was  aufficienti 
executed  and  delivered.  21 
King  V.  The  Inhabitants  ofLoMf 
nor,  E.  3  If.*.  64 

4.  By  an  act  of  parli^inetit,  all  pa 
sons  seised  of  land  of  the  annui 
value  of  sot.  in  the  hundred  ( 
StotB,  were  incorporated  by  th 
name  of  the  guardians  of  the  p<M 
within  the  hundred  of  Stoto  in  th 
county  of  Sttffbit,  and  were  t 
have  a  common  seal;  and  th 
poor  of  the  hundred  were  to  b 
placed  under  the  management  o 
the  corporation;  and  the  director 
and  acting  guardians,  whom  th 
corporation  were  authorized  t 
appoint  in  the  manner  thereii 
mentioned,  were  empowered,  will 
the  consent  of  two  justices,  t 
bind  any  poor  child  under  thei 


lik 


management  apprentice, 
manner  at  churchwardens  ani 
overseers  of  the  poor,  with  asseii 
of  the  justices  of  the  place,  wer 
then  empowered  to  do. 

By  indenture  the  directors  an 
acting  guardians  of  the  poor  c 
the  hundred  of  Stow,  with  th 
consent  of  two  justices,  bourn 
out  a  poor  boy  under  their  man 
agement  an  apprentice  for  on 
yeai 
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year,  and  affixed  to  the  indenture 
the  common  seal  of  the  corpora- 
tion, but  it  was  not  otherwise 
executed  by  the  directors  and 
acting  guardians :  Held,  that  the 
indenture  was  invalid.  The  Kins 
V.  The  Inhabitants  of  Haughley^ 
E.  3  W.  4.  Page  650 

SETTLEMENT—^  Bastardy. 

If  a  woman  pregnant  of  a  bastard  be 
fraudulently  removed  by  parish 
officers  for  the  purpose  of  prevent- 
ing the  bastard  from  becoming 
chargeable  to  their  parish,  the 
child  is  settled  in  the  parish  from 
which  the  mother  was  so  removed ; 
but  not  if  the  mother  be  so  fraud- 
ulently removed  by  a  parishioner 
liable  to  pay  rates,  not  being  a 
parish  officer.  The  King  v.  The 
Inhabitants    of    Mattersey^     M. 

^    3fr.4.  211 

SETTLEMENT— 6y  Estate. 

A  surrender  of  an  old  lease  by  a 
grandfather  and  great  uncle,  and 
the  taking  of  a  new  lease  by  the 
grandson  and  great  nephew,  at  a 
nominal  fine  to  the  lord  of  a 
manor,  is  not  a  purchase  of  an 
estate  within  the  statute  9  G.  1. 
C.7.S.5.  The  King  v.  The  In- 
habitants of  Lydlinch^  M.  3  fV.  4. 

150 

SETTLEMENT —  ^y  Hiring  and 

Service. 

1.  A  female  pauper,  hired  for  a 
year,  was  during  the  y^ar  appre- 
hended and  finea  for  having  com-, 
mitted  a  malicious  trespass,  con- 
trary to  the  statute  7  &  8  G.  4. 
c.  30.  She  went  to  prison  instead 
of  paying  the  fine,  by  the  advice 
of  her  mistress,  who  told  her  to 
return  when  her  time  was  out; 
and  after  her  imprisonment,  which 
lasted  a  month,  she  did  return  to 


her  service,  and  continued  in  it  to 
the  end  of  the  year,  and  was  paid 
her  whole  year's  wages :  Held, 
that  there  was  a  dispensation  with 
the  service  during  the  month  of 
her  imprisonment,  and  that  she 
gained  a  settlement.  The  King 
V.  The  Inhabitants  of  Coningsby^ 
M.  3fr.4.  Page  156 

2.  A.  agreed  to  become  the  hired 
servant  of  B.  for  five  years,  to  do 
such  work  as  belonged  to  the 
finishing  of  cloth,  and  B,  promised 
to  pay  A.  lOf.  a  week  for  the 
first  two  years,  \\s.  for  the  third. 
Vis.  for  the  fourth,  and  \%s.  for 
the  fifth,  the  hours  of  working  to 
be  from  six  in  the  morning  till 
seven  in  the  evening,  to  be  paid 
for  all  overtime*  and  a  deduction 
to  be  made  for  all  short:  Held, 
by  Denman  C.  J.,  Parke  J.,  Pat- 
ieson  Js.,  Taunton  J.  dissenti- 
ente,  that  this  was  not  an  excep- 
tive hiring,  but  a  hiring  for  five 
years  absolutely.  The  King  v. 
The  Inhabitants  of  Ossett-cum' 
Gawthorpey  M.3  W,^.  216 

3.  A  pauper  agreed  with  the  own- 
ers of  a  colliery  to  work  con- 
stantly in  the  colliery  from  the 
4th  of  February  1815  to  the  4th 
of  February  1816,  or  to  forfeit 
and  pay  to  his  master  is.  for  each 
and  every  day  he  should  absent 
himself  from  his  work,  or  not  work 
a  reasonable  day's  work  to  the 
satisfaction  of  his  master :  Held, 
not  an  exceptive  hiring.  The 
King  V.  St.  Helens  Auckland^  E. 
3  W.  4.  718 

SETTLEMENT  —  by  Rates. 

Between  the  passing  of  the  35  G.  3. 
c.  101.,  and  that  of  6  G.  4.  c.57., 
a  settlement  might  be  gained  by 
reason  of  a  party  being  charged 
with,  and  paying  his  share  towards 
the  public  taxes  or  levies  of  the 
parish,  in  respect  of  a  tenement 
above  the  value  of  10/.    The  King 

y.Tfi 
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V.  The  Inhabitantt  of  Petiryn,  M. 
5  G.  ♦.  Page  22* 


SETTLEMENT—  4y  renting  a 
Tenement. 

1.  On  the  trial  of  an  appeal  againit 
an  order  of  removal >  the  respond- 
«nU  having  proved  by  parol  the 
renting  of  two  fields  in  the  appe)- 
l&nt  pariih  at  1£/.  a  year,  and  an 
occupation  and  payment  of  the 
rent  for  a  whole  year,  the  appel- 
lants then  gave  evidence  that  the 
contract  for  taking  the  two  fields 
was  reduced  into  writing :  Held, 
that  it  lay  upon  the  latter  to  pro- 
duce the  written  contract.  The 
King  T,  The  Inhpbitanlt  ofPad- 
ttow,  M.  3  W.  i.  208 

2.  In  1B27  a  cottage  and  land  were 
hired  for  a  year  at  the  rent  of 
11/.  lOt-,  and  it  was  agreed  that 
the  land  should  be  entered  on  at 
Ladu  Da>f  1827.  and  held  till 
Lady  Dy  1828,  and  the  cotUge 
entered  on  at  Mar/  Day  1827, 
and  held  till  May  Day  1828. 
The  land  and  cottage  were  occu- 
pied for  a  year  respectively,  com- 
Riencing  and  ending  at  the  days 
agreed  on,  and  the  rent  paid : 
Heidi  that  that  was  an  occupation 
of  a  tenement  for  one  whole  year, 
sufficient  to  give  a  settlement 
under  the  6  G.  4.  c.  57.  The 
King  V.  The  Inhabttantt  of  Ormet- 
by.M.iW.i.  214 

3.  A  pauper  in  November  1827  took 
a  dwelling-house  of  A.,  at  an 
annual  rent  of  6l.  I  Of.  In  May 
1828  he  took  of  B.  a  building 
used  as  a  ihed,  situate  in  the  same 
parish,  but  entirely  separated  and 
distinct  from  the  dwelling-house, 
at  an  annual  rent  of  5/.  He  oc- 
cupied both,  and  duly  paid  the 
rents,  until  S<7)jf>n£erl830:  Held, 
.hat  he  thereby  gained  a  settle- 
ment, by  renting  a  tenement  under 
Jie  Stat.  6  G.4.  c.57.     The  King 
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STAMP. 

See  Evidence,  9.  ExecutoRi  2. 

Where  several  lots  are  knocked 
down  to  a  bidder  at  an  auction, 
and  his  name  marked  against  them 
in  the  catalogue,  a  distinct  con- 
tract  arises  for  each  lot;  and  a 
memorandum  signed  afterwards 
by  the  bidder,  stating  that  he 
agrees  to  become  the  purchaser 
of  several  lots  set  against  his 
name,  does  not  require  a  stamp, 
though  the  aggregate  exceed  201. 
in  value,  no  single  lot  being  of 
that  price.  Roots  v.  Lord  Dormer, 
M.  3  fV.  4.  Page  77 


STOCKBROKER- 
See  Broker. 

SUPERSEDEAS. 
See  Trespass,  1. 

SURRENDER. 
See  Devise,  2.    Evidence,  9. 

TENDER. 

See  Action  on  the  Case,  4.    As- 
sumpsit, 1.     Evidence,  8. 

TOLL. 

See  Poor  Rate,  4. 

By  an  act  of  the  52  G.  3.  entitled, 
"  An  Act  for  more  effectually  re- 
pairing the  road  from  Borough^ 
bridge  in  the  county  of  York,  to 
the  city  of  Durham"  it  was  in 
section  25.  enacted,  **  that  the  re- 
spective tolls  therein  mentioned 
should,  subject  to  the  restrictions 
thereinafter  contained,  be  de- 
manded and  taken  at  every  toll- 
gate  and  turnpike  which  should 


be  continued  or  erected  by  virtue 
of  that  act,  from  the  person  using 
or  attending  any  carriage,  before 
any  such  carriage  should  be  per- 
mitted to  pass  through  the  same." 

By  section  28.  it  was  enacted, 
that  no  more  tolls  should  be  taken 
from  any  person  for  passing  and 
repassing  the  same  day,  with  the 
same  horses  or  carriages,  through 
any  of  the  tollgates  or  turnpikes 
erected  by  virtue  of  that  act,  in 
the  whole  length  of  the  said  road 
from  Borovghbridge  to  tlie  city  of 
Durham,  nor  upon  the  several 
parts  thereinaflter  specified,  than 
as  thereinafter  mentioned,  viz.  six 
tolls  on  the  whole  length,  and  on 
certain  specified  parts  two  tolls 
each. 

By  5.  37*  it  was  enacted,  that 
no  toll  should  be  demanded  or 
taken  for  any  carriage  which 
could  only  cross  the  said  road, 
and  which  should  not  pass  more 
than  100  yards  thereon. 

By  s.  68.  all  persons,  counties, 
townships,  &c.,  and  bodies  cor- 
porate, who  by  reason  of  tenure 
or  otherwise,  had  been  used  to 
repair  any  part  of  the  said  road, 
should  continue  liable  to  such  re- 
pairs. 

Held,  that  the  words  said  road^ 
in  the  exempting  clause,  by  re- 
ference to  the  title  of  the  act,  and 
to  the  nearest  description  of  the 
road,  which  was  in  section  28.» 
imported  the  whole  space  between 
Boroughbridge  and  the  city  of 
Durham,  and  therefore  that  a 
cart  which  had  passed  more  than 
100  yards  along  the  road,  in- 
cluding a  part  repairable  by  the 
county,  as  being  at  the  end  of  a 
bridge,  but  which  had  gone  less 
than  100  yards,  exclusive  of  that 
part,  was  not  exempt  from  toll ; 
and  that  the  liability  of  the  county 
to  repair  that  part  did  not  render 
it  unreasonable  that  such  part 
should  be  included  in  the   100 

yards, 


then'  voluntarily  abandoned  the 
same,  and  afternards  wrongrully, 
injuriously,  and  Mexitiotislif  again 
took  and  distrained  the  same  goods 
for  the  same  rent,  and  refuged  to 
return  the  same,  and  converted 
them  to  their  own  use  :  Held,  on 
motion  in  arrest  of  Judgment  for 
misjoinder  of  case  and  trespass, 
that  although  this  second  talking 
of  goods  was  a  trespass,  yet  the 
plaintiff  might  bring  case  for  the 
conversion,  and  that  the  count 
was  an  informal  one  in  case,  and 
sufficient  aflcr  verdict.  Smith  v. 
Goodwin  and  Richards,  H.  3  iV.  4. 
Page  +13 
4-  Declarations  ('■  in  a  plea  of  tres- 
pass on  the  case")  stated  that  the 
defendant,  intending  to  injure  the 
plaintiff  in  his  good  name,  and  to 
cause  his  dwelling-house  to  be 
Bcorched  for  stolen  goods,  and  to 
procure  him  to  be  imprisoned, 
went  before  a  justice,  and  falsely 
and  maliciously,  and  without  pro- 
bable cause,  charged  that  certain 
specified  goods  of  defendant  had 
been  feloniously  stolen,  and  that 
he  suspected  that  the  said  goods 
were  concealed  in  the  plaintiff's 
dwelling-house;  and  upon  such 
charge  the  defendant  procured  the 
justice  to  grant  a  warrant,  autho- 
rizing a  constable  to  enter  the 
plaintiff's  house  to  search  for  the 
taid  goods;  and  the  defendant, 
with  divers  other  persons,  caused 
and  procured  the  dwelling-house 
of  (he  plaintiff  to  be  searched  and 
rummaged  for  the  said  goods, 
and  the  door  of  such  house  and 
a  pantry  to  be  broken  to  pieces, 
and  the  plaintiff  and  his  family  to 
be  disturbed  in  possession,  and 
his  goods  to  be  carried  away. 

The  general  conclusion  was, 
that  by  means  of  the  premises  the 
plaintiff  was  injured  in  his  good 
name  and  trade,  put  to  expense, 
end  hindered  in  his  business.  A 
cujnt  in  trover  was  added :  Held, 


on  general  demurrer,  by  Taut 
and  PaUeson  Js.,  Littledalt 
dissenticnte,  that  the  acts 
violence  alleged  to  have  b 
committed  in  the  bouse,  appet 
sufficiently  by  the  declaratioi 
have  been  acts  done  in  purtus 
of  the  warrant ;  and  in  coi 
quencc  of  the  charge  made  by 
defendant,  and  that  they  f 
stated  as  mere  matter  of  aggn 
tion,  and  consequently  that 
whole  count  containing  this  st 
ment  was  in  case.  Hengvori 
Fowkes,  H.  3  fV.  +.         Page 

5.  Declaration  stated,  that  in  t 
sideration  that  the  plaintiff  w( 
sell  goods  to  the  defendant 
GOQl.,  to  be  paid  for  by  appro 
bills,  falling  due  before  the  15il 
Febrvary  1832,  the  defen< 
undertook  to  pay  plaiatiff  i 
sum,  by  approved  bills  falling 
be/ore  the  taid,  &c.  At  the  I 
the  plaintiff  proved  a  written  c 
tract,  corresponding  with  that 
out  in  the  declaration,  except  I 
the  payment  was  to  be  in  appro 
bills,  falling  due  by  the  IJtli 
February:  Held,  that  althoi 
the  declaration  did  not  profesi 
set  forth  any  contract  in  writi 
this  variance  was  amendable 
the  Judge  at  Nisi  Prius.  un. 
the  statute  9  G.  i.  c.  15.  * 
Lamey    v.   Bidiop,    H.    3  W 

6.  Declaration  by  husband  and  w 
stated  that  the  wife  lived  tepar 

from  the  hiuband,  and  kepi 
boarding-house,  and  enjoyed  gt 
credit,  and  was  supplied  « 
necessaries  upon  credit  by  trad 
men,  both  for  her  own  supp 
and  for  carrying  on  her  said  hi 
ness  ;  that  defendant  spoke  cert 
words  of  her,  and  of  and  conce 
ing  her  manner  of  carrying  on  I 
business,  imputing  to  her  ini 
vency,  adultery,  and  prostitutii 
by  reason  whereof  divera  pem 
left  off  boarding  with  her,  : 
trad 
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tradesmen  ceased  to  supply  her 
OD  credit,  whereby  she  was  injured 
in  her  said  business  and  impo- 
verished, ^c. :  Held,  that  the 
wife  ought  not  to  have  been  joined 
in  this  action,  the  words  being 
only  actionable  in  respect  of  dam- 
age to  the  business,  and  that 
damage  being  solely  the  husband's. 
Whether  or  not  he  could  have 
maintained  an  action  under  the 
circumstances,  quaere.  Saville  and 
Joyce  his  Wife  v.  Sweeney^  H. 
Sfv.if.  Page  514 

7.  Trespass  for  breaking  and  enter- 
ing the  lands  of  the  plaintiff,  and 
sinking  pits.  Plea,  that  before 
the  plaintiff  had  any  thing  in  the 
said  lands,  one  U>  was  seised  in 
fee  of  one  undivided  third  part 
thereini  and,  by  indenture,  granted 
to  B.  licence  fo  dig,  mine,  &c, 
throughout  his  one  third  part, 
with  liberty  to  erect  engines,  &c. 
for  the  term  of  twenty-one  years ; 
that  before  the  expiration  of  the 
term  the  grantee  died,  and  his 
executrix  became  legally  entitled 
to  the  enjoyment  of  the  licence, 
and  because  she  could  not  enjoy 
it  so  fully  as  it  was  lawful  for  her 
to  do  without  committing  the 
supposed  trespass,  the  defendant, 
as  her  servant,  entered  upon  the 
said  lands,  and  upon  the  plaintiff's 
possession,  gnd  committed  the 
same. 

Replication,  that  the  supposed 
licence  was  granted,  subject  to  a 
condition  '<  that  if  the  grantee,  his 
executors,  &c.  should  neglect  to 
work  the  mines  for  a  certain  time, 
or  should  fail  in  the  performance 
of  all  or  any  of  the  covenants, 
then  and  from  thenceforth  the 
indenture,  and  the  liberties  and 
licences  thereby  granted,  should 
cease,  determine,  and  be  utterly 
void  and  of  no  effect."  Averment 
that  the  grantee,  for  a  space  of 
.  time  exceeding  that  specified, 
neglected  to  work  the  premises 


contrary  to  the  condition,  and  the 
licence  thereby  became  utterly 
void: 

Held,  on  general  demurrer  to 
the  replication,  that  the  word 
void^  in  the  proviso,  meant  void- 
able  at  the  election  of  the  grantor, 
and  therefore  that  it  was  necessary 
for  the  plaintiff  to  allege  that  the 
grantor,  or  some  person  claiming 
under  him  (which  it  was  not 
shewn  that  the  plaintiff  did),  had, 
by  some  act,  evinced  his  intention 
to  avoid  the  licence.  Roberts  v. 
Davey,  E.  3  fV.  4.  Page  664. 

7.  Declaration  by  husband  and  wife 
stated,  that,  by  agreement  between 
the  plaintiff  and  the  defendant^  re- 
citing that  one  J,  L.  had  been 
arrested  at  the  suit  of  the  plain- 
tiffs ;  that  the  defendant  had  be- 
come bail  to  the  sheriff;  that  the 
bail  had  been  forfeited ;  and  that 
J.  L,  had  given  a  cognovit  for  the 
debt  and  costs ;  it  was  understood 
and  agreed  between  the  plaintiffs 
and  defendant^  and  the  defendant 
undertook  and  promised,  in  con- 
sideration that  the  plaintiffs  would 
not  enter  up  judgment,  or  sue  out 
execution  against  <7.  Z..  until  a 
certain  day,  that  he,  the  defend- 
ant, would  render  «7.  L*  on  that 
day,  or  in  default  pay  the  debt 
and  costs.  Averment  that  the 
plaintiff  had  not  entered  up  judg- 
ment or  sued  out  execution 
against  «/.  L,  before  the  day : 
Breach,  that  the  defendant  did 
not  render  «/.  L,  on  the  day,  or 
pay  the  debt  and  costs:  Held, 
on  motion  in  arrest  of  Judgment, 
after  verdict  fot  the  plaintiffs. 

First,  that  as  the  agreement 
was  stated  to  be  with  the  plaintiffs, 
the  promise  must  be  taken  after 
verdict  to  have  been  made  to 
them. 

Secondly,   that    it    suflBciently 

appeared  that  the  wife  had  a  joint 

interest,  because  the  cognovit  by 

c/.  Z..  to  all  the  plaintiffs,  which 

3  O  4  was 


W8  PLEADING. 

wu  recited  in  the  agreement)  was 
a  tufficient  admisBion  by  the  de- 
fendant or  such  joint  interest. 

Thirdly,  tliat  though  the  agree- 
ment by  the  wife  was  void,  it 
might  be  rejected  as  surplusage, 
and  that  the  count  would  then  be 
good,  as  stating  a  promise  to  pay 
ihe  debt  and  casta  to  the  plain- 
tifis,  in  consideration  that  they 
would  not  enter  up  judgment,  or 
sue  out  execution,  until  a  given 
day.  Nurte  v.  IViOt,  E.  S  fV.  4.. 
Page  7S9 

PLEDGE. 
See  Pawnbroker. 

PHYSICIAN. 
See  Apothecary. 


POLICY. 
See  Insurance. 

POOR  rate: 

1.  Lands  are  rateable  to  the  relief 
of  the  poor  in  proportion  to  the 
net  rent  which  a  tenant  at  rack- 
rent  would  pay,  he  discharging 
all  rates,  charges,  and  outgoings  ; 
and.  therefore,  an  occupier  (what- 
ever be  his  interest)  of  land  which 
requires  to  be  protected  from 
floods  at  an  occasional  expense, 
defrayed  by  a  sewers'  rate,  is '  not 
rateable  to  the  poor  at  the  same 
sum  as  the  occupier  of  lands,  of 
similar  quality  and  equal  annual 

firoduce,  in  the  same  parish,  not 
iable  to  the  sewer's  rate;  but  he 
should  be  rated  at  that  sum,  minus 
the  sewer's  rnte.  T/ie  King  v. 
Adames,  jtf.  SAf.*.  61 

2.  An  owner  of  the  soil,  who  has 

S ranted  to  adventurers  liberty  to 
ig,  mine,  work,  and  search  for 
manganese  for  twenty-one  years, 
and  the  same  to  take  and  convert 
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PORT. 
See  ToNMAOE  Dues. 

POUNDAGE. 

See  Evidence,  7. 

PRACTICE. 

See  Mandamus,  2.    Warrant  of 
Attorney,  1. 

1.  I'he  act  for  uniformity  of  process, 
2^.4.  C.S9.  *.  1.,  does  not  pre- 
vent the  signing  of  a  pluries  bill 
of  Middlesex  in  a  suit  commenced 
before  the  act  came  into  oper- 
ation. Storr  and  Another  v. 
Btmles,  M.  3  fT.  4.         Page  112 

2.  A  bail-bond  given  by  a  party  at- 
tached for  contempt,  in  not  putting 
in  an  answer  in  Chancery,  is  not 
assignable  under  the  stat.  4  Anne, 
c.  16.  *.  20.  Meiler  v.  Palfret/man, 
M.  3  fr.4.  146 

3.  A  copy  of  a  bill  filed  against  an 
attorney  jor  prisoner,  does  not  re- 
quire the  indorsement  directed  by 
Rule  II.,  Hiian/  2  IV.  4.,  to  be 
made  upon  the  copy  of  any  process 
served  for  the  payment  ot  a  debt. 
Long  V.  Wordsworth  y  Af.  3  fV.  4. 

367 

4.  A  plaintiff  commenced  his  action 
in  HUary  term  1831,  and  declared 
in  trover.  The  parties  went  to 
issue,  and  plaintiff  was  put  under 
a  peremptory  undertaking  to  try. 
In  Michaelmas  term  1832,  having 
been  advised  that  the  action  was 
misconceived,  he  moved  for  leave 
to  substitute  a  count  in  detinue 
for  that  in  trover,  and  add  one  in 
debt ;  and  it  was  sworn  that  no 
new  ground  of  action  was  con- 
templated. Leave  refused.  Green 
and  Others  v.  Mitton,  Gent*,  M. 
3  fT.  4.  369 

5.  Goods  consigned  to  A.,  and  ware- 
housed at  the  London  Docks,  were 


claimed  by  B.  The  Dock  Com- 
pany required  an  indemnity  of  A.y 
the  original  consignee,  before  de- 
livering then^  to  him  ;  A.  refused, 
and  brought  an  action  of  trover, 
with  counts  for  special  damage  for 
the  detention.  On  motion  by  the 
company  for  relief  under  the  in- 
terpleacler  act,  1  k  2  W.^*  c«58., 
B.f  upon  due  notice,  not  appear- 
ing, the  Codrt  held,  that  the  claim 
of  B.  agninst  the  company  was 
barred,  but  that  A.  ought  not  to 
be  precluded  from  recovering  for 
his  special  damage,  if  any. 

The  rule  made  was,  that  on  the 
defendants  undertaking  to  deliver 
up  the  wine,  then,  if  A.  should 
accept  the  same,  the  action  should 
be  discontinued  on  payment  of 
costs  by  the  defendants ;  but  if  A, 
should  go  on  with  the  action,  the 
count  in  trover  should  be  struck 
out,  and  A.  proceed  for  the  special 
damage  only.  Lucas  v.  The  Lon* 
don  Dock  Company f  M.  S  fV,  4. 

Page  378 

6.  The  Court  will  not  grant  an  at*- 
tachment  without  personal  service 
in  any  case,  where  the  party  ap- 
plying has  another  remedy.  In 
the  Matter  of  Lowe  v.  Johnson^ 
i/.  8  fF.  4.  412 

7*  An  undertaking  to  indemnify  an 
execution  creditor,  if  he  will  allow 
the  sheriff  to  delay  selling,  cannot 
be  made  a  rule  of  court,  even  by 
consent,  where  the  person  who  so 
undertakes  is  neither  party  nor 
attorney  in  the  suit.  Lyall  and 
Another  v.  Lamb,  H.  3  fV.  4. 

468 

8.  Where  actions  against  under- 
writers have  been  consolidated  by 
rule  of  court,  and  the  defendant 
has  obtained  a  verdict  in  one,  the 
Court  will  not  restrain  the  plaintiff 
from  trying  a  second  cause  in- 
cluded in  the  same  rule,  till  the 
costs  of  the  first  are  paid.  Do^le 
V.  Douglas,  H.  3  IV.^.  544 

9.  Plaintiffs  attorneys  gafc  defend- 
ants 


930 
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•ants  attorneys  their  own  under- 
taking as  security  for  costs,  the 
defendant  obtained  verdict  and 
died,  and  judgment  was  entered 
up  in  hi  sname  within  two  terms  : 
Held,  that  the  attorney  for  such 
deceased  party,  having  a  claim 
against  his  estate  in  respect  of  the 
costs,  might  enforce  the  security 
and  satisfy  such  claims,  without  any 
scire  facias  having  been  sued  out 
by  the  personal  representatives. 
Chauvel  v.  Ckimelli,  E.  3  JV.  4. 

Page  590 

10.  Where  an  attorney  has  received 
money  to  the  use  of  his  client,  and 
not  accounted  for  it,  and  has  after- 
wards become  bankrupt  and  ob- 
tained his  certi6cate,  the  Court 
will  not,  on  motion,  order  him  to 
repay  the  money  so  received,  the 
amount  being  a  debt  barred  by 
the  certificate. 

But  if  the  attorney  committed 
fraud  in  the  receiving  and  not 
accounting,  the  Court,  in  the  ex- 
ercise of  its  general  jurisdiction 
over  its  officer,  will  enforce  such 
payment,  as  a  modification  of  the 
punishment  which  it  might  other- 
wise inflict  for  his  misconduct. 

The  case  of  fraud,  however, 
ought  to  be  clear,  and  the  attorney 
should  have  notice  by  the  form  of 
the  rule,  that  the  application  is  of 
a  penal  nature.  It  is  not  enough 
to  call  upon  him  to  shew  cause 
why  he  should  not  pay  over  the 
money.  Li  the  Matter  of  Bonner^ 
Gent,,  One,  S^c.  £.  3  W^.  4.       811 

11.  Where  a  rule  for  a  criminal  in- 
formation has  been  discharged 
upon  the  merits,  the  Court  will 
not  grant  a  rule  to  shew  cause  on 
a  second  application  in  the  same 
case  upon  additional  affidavits. 
The  King  v.  Smithson,  E.  3  W.  4. 

861 

12.  Notice  to  a  magistrate,  under 
13  G.  2.  c,  18.  s»  5.,  of  intention  to 
move  for  a  certiorari,  "  on  the 
first  day  of  next  term,  or  so  soon 


after  as  lean  be  heard f"  is  irrej 
if  served  on  the  first  day  of 
term,  though  the  party  does 
in  fact,  move  till  after  the  ei 
ation  of  six  days.  Held,  J 
man  C.  J.,  dubitante.  In 
Flounders,  E.  S  JV.  4.  P^e 
13.  A  motion  for  a  criminal  infi 
ation  against  a  person  who  ii 
charged  as  a  magistrate  or  pi 
officer,  may  be  made  later 
the  second  term  afler  the  alh 
offence,  if  it  be  shewn  that 
prosecutor  did  not  know  of 
fact  in  time  to  make  an  es 
application.  Eex  v.  JoUie 
Steel,  E.  3  fV.  4.  Page 

PRESENTMENT. 
See  Bill  op  Exchangb,  3.  Ch 

PRINCIPAL  AND  AGEN 
See  Vendor  and  Vendee, 

PRISONER. 
See  Practice,  3. 

PROBATE. 
See  Executor,  2. 

PROCESS. 
See  Practice,  1.  3. 

PROHIBITION. 
See  Pension. 

PROMISSORY  NOTE. 

See  Bill  of  Exchange,  1, 
Partnership,  1. 

PROMOTIONS. 
P.  1.381.589,  590. 
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REMOVAL,  ORDER  OF. 


SECOND  ACTION.      9S1 


PURCHASE  OF  ESTATE. 
See  Settlement  by  Estate. 

PUBLIC  ADVERTISEMENT, 
See  Assumpsit,  4,  5* 

QUO  WARRANTO. 
See  Mandamus,  3. 

RAILWAY. 
See  Toll,  3. 

RECOVERY. 
See  Devise,  1. 

RECTOR. 
See  Annuity,  2. 


REFRESHMENT  TO  JURY- 

MAN. 

See  Juryman. 


REGULiE  GENERALES. 
P.  2.  589. 

RELEASE. 
See  Evidence,  13. 

REMITTER. 
See  Fine,  L 

REMOVAL,  ORDER  OF. 
See  Appeal,  2,  3. 


REMOVAL  OF  INDICTMENT. 
See  Indictment,  2.. 

REPLEVIN  BOND. 
See  Attorney,  3. 

REPLICATION. 
See  Pleading,  2.  7. 

RETURN  OF  WRITS. 

See  Writ  de  Continuance 
Capiendo. 

REVERSIONER. 
See  Action  on  the  Case,  L 

REWARD. 
See  Assumpsit,  5. 

RIGHT  OF  ENTRY. 
See  Ejectment,  L 

ROAD. 
See  Toll. 

RULE  OF  COURT. 

See  Attorney,  L   Practice,  3. 7. 
Warrant  of  Attorney,  1. 

RULE  TO  SHEW  CAUSE. 
See  Practice,  11. 

SEAL. 
See  Annuity. 

SECOND  ACTION. 
See  Practice,  8. 

ST. 


SETTLEMENT 


ST.  KATHARINE'S  DOCK 
COMPANY. 


SCIRE  FACIAS. 
See  PhactigE)  10. 

SECURITY. 
See  Treasurer. 

SEIZURE  OF  CHATTEL. 
See  Trespass,  2. 

SENTENCE. 
5m  Jodgmbnt. 

SERVANT. 

See  Evidence,  12. 

SET-OFF. 
See  Bankrupt,  6.    Exbcutor,  S. 

SETTLEMENT  — Aj,  Apprentice- 
thip. 

1.  Under  the  stat.  56G.S.  c.  139. 
t.  2.  when  an  apprentice  ia  bound 
from  one  parish  into  another, 
notice  mu«l  be  given  to  the  o»er- 
seert  of  the  latter,  tliough  both 
be  in  the  same  county  and  juris- 
diction of  the  peace.  The  King 
T.  The  Inbabilnnh  of  ThrMeld, 
M.  3  W.  4.  Page  229 

2.  Under  the  slat.  33  G.  S.  c.  54. 
J.  24.,  which  is  in  substance  the 
same  as  12,4n«f.  »(.  1.  c.l8.  *.2., 
an  apprentice  bound  to  a  person 
residing  in  a  parish  under  a  certi- 
ficate, cannot  gain  a  settlement  by 
such  apprenticeship,  thoueh  the 
certificate  be  subsequently  dis- 
charged, and  he  afterwards  con- 
tinue to  serve  his  master  in   the 
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year,  and  aflSxed  to  the  indenture 
the  common  seal  of  the  corpora- 
tion, but  it  was  not  otherwise 
executed  by  the  directors  and 
acting  guardians :  Held,  that  the 
indenture  was  invalid.  The  King 
V.  The  Inhabitants  of  Haughley, 
E.  8  fV.  4.  Page  650 

SETTLEMENT—^  Bastardy. 

If  a  woman  pregnant  of  a  bastard  be 
fraudulently  removed  by  parish 
officers  for  the  purpose  of  prevent- 
ing the  bastard  from  becoming 
chargeable  to  their  parish,  the 
child  is  settled  in  the  parish  from 
which  the  mother  was  so  removed ; 
but  not  if  the  mother  be  so  fraud- 
ulently removed  by  a  parishioner 
liable  to  pay  rates,  not  being  a 
parish  officer.  The  King  v.  The 
Inhabitants    of    Mattersey^     M, 

>    3fr.4.  211 

SETTLEMENT— Ay  Estate. 

A  surrender  of  an  old  lease  by  a 
grandfather  and  great  uncle,  and 
the  taking  of  a  new  lease  by  the 
grandson  and  great  nephew,  at  a 
nominal  fine  to  the  lord  of  a 
manor,  is  not  a  purchase  of  an 
estate  within  the  statute  9  G.  1. 
c.  7.  s.  5.  The  King  v.  The  In- 
habitants ofLydlinch,  M.  3  fV.  4. 

150 

SETTLEMENT  — Zy^  Hiring  and 

Service, 

1.  A  female  pauper,  hired  for  a 
year,  was  during  the  y^ar  appre- 
hended and  fined  for  having  com- 
mitted a  malicious  trespass,  con- 
trary to  the  statute  7  &  8  G.  4. 
c.  30.  She  went  to  prison  instead 
of  paying  the  fine,  by  the  advice 
of  her  mistress,  who  told  her  to 
return  when  her  time  was  out ; 
and  after  her  imprisonment,  which 
lasted  a  month,  she  did  return  to 


her  service,  and  continued  in  it  to 
the  end  of  the  year,  and  was  paid 
her  whole  year  s  wages :  Held, 
that  there  was  a  dispensation  with 
the  service  during  the  month  of 
her  imprisonment,  and  that  she 
gained  a  settlement.  The  King 
v.  The  Inhabitants  of  Coningsby^ 
M.SW.\.  Page  156 

2.  A.  agreed  to  become  the  hired 
servant  of  B*  for  five  years,  to  do 
such  work  as  belonged  to  the 
finishing  of  cloth,  and  B.  promised 
to  pay  A,  \0s,  a  week  for  the 
first  two  years,  \\s*  for  the  third, 
12f.  for  the  fourth,  and  1S«.  for 
the  fifth,  the  hours  of  working  to 
be  from  six  in  the  morning  till 
seven  in  the  evening,  to  be  paid 
for  all  overtime*  and  a  deduction 
to  be  made  for  all  short:  Held, 
by  Denman  C.  J.,  Parke  J.,  Pat^ 
ieson  Js.,  Taunton  J.  dissenti- 
ente,  that  this  was  not  an  excep- 
tive hiring,  but  a  hiring  for  five 
years  absolutely.  The  King  v. 
The  Inhabitants  of  Ossett-cum' 
Gawthorpe,  M.  3  fr.4.  216 

3.  A  pauper  agreed  with  the  own- 
ers of  a  colliery  to  work  con- 
stantly in  the  colliery  from  the 
4th  of  February  1815  to  the  4th 
of  February  1816,  or  to  forfeit 
and  pay  to  his  master  Is,  for  each 
and  every  day  he  should  absent 
himself  from  his  work,  or  not  work 
a  reasonable  day's  work  to  the 
satisfaction  of  his  master :  Held, 
not  an  exceptive  hiring.  The 
King  V.  St.  Helens  Auckland^  E. 
3  TV.  4.  718 

SETTLEMENT  —  by  Rates. 

Between  the  passing  of  the  35  G.  3. 
c.  101.,  and  that  of  6  G.  4.  c.57., 
a  settlement  might  be  gained  by 
reason  of  a  party  being  charged 
with,  and  paying' his  share  towards 
the  public  taxes  or  levies  of  the 
parish,  in  respect  of  a  tenement 
above  the  value  of  lOf.    The  Kins 

y.TKt 


T.  The  ItthabUantt  of  Penryn,  M.         t.  3 
3  G.  4.  Page  224        E.  i 


SEITLEMENT— iy  renting  a 
Tenement. 

1.  On  the  trial  or  an  appeal  against 
an  order  of  removal,  tne  respond- 
enta  having  proved  by  parol  the 
renting  of  two  fields  in  the  appel- 
lant parish  at  15'.  a  year,  and  an 
occupation  and  payment  of  the 
rent  for  a  whole  year,  the  appel- 
lants then  gave  evidence  that  the  time 
contract  for  taking  the  two  fieldg  »ich 
waa  reduced  into  writing !  Held,  here 
that  it  lay  upon  the  latter  to  pro-  heg 
duce  the  written  contract.  The  the 
Kingv.  The  hhpbitantt  of  Pad-  habi 
stow,  M.SfF.i:  20& 

2.  In  1B27  a  cottage  and  land  were 
hired  for  a  vear  at  the  rent  of 
11/.  IOj.,  and  it  waa  agreed  that 
the  land  should  be  entered  on  at 
Ladu  Day  1827,  and  held  till 
Lady  Day  1S28,  and  the  cottage 
entered  on  at  May  Day  1827, 
and  held  till  May  Day  1828. 
The  land  and  cottage  were  occu- 
pied for  a  year  respectively,  com- 
mencing and  ending  at  the  days 
agreed  on,  and  the  rent  paid : 
Held,  that  that  was  an  occupation 
of  a  tenement  far  one  whole  year, 
sufficient  to  give  a  settlement 
under  the  6  G.  4.  c.  57.  The 
Kingv.  The  Inhabitant!  qfOrmes- 
by.M.SH^.*.  214 

S.  A  pauper  in  November  1827  took 
a  dwelhng-house  of  A.,  at  an 
annual  rent  of  6/.  lOi.  In  May 
1828  he  took  of  B.  a  building 
used  as  a  shed,  situate  in  the  same 
pari&h,  but  entirely  separated  and 
distinct  from  the  dwelling-house, 
at  an  annual  rent  of  5/.  He  oc- 
cupied both,  and  duly  paid  the  SI 
rents,  until  S^ifcmierlSSO:  Held,  See  Ai 
.hat  he  thereby  gained  a  settle- 
Tient,by  renting  a  tenement  under 
M  Stat.  6  G.  4.  c.  57.     The  King 
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STAMP. 

See  Evidence,  9.  £xecutor»  2. 

Where  several  lots  are  knocked 
down  to  a  bidder  at  an  auction, 
and  his  name  marked  against  them 
in  the  catalogue,  a  distinct  con- 
tract arises  for  each  lot;  and  a 
memorandum  signed  afterwards 
by  the  bidder,  stating  that  he 
agrees  to  become  the  purchaser 
of  several  lots  set  against  his 
name,  does  not  require  a  stamp, 
though  the  aggregate  exceed  20/. 
in  value,  no  single  lot  being  of 
that  price.  Roots  v.  Lord  Dormer , 
M.  3  JV.  4.  Page  77 


STOCKBROKER. 
See  Broker. 

SUPERSEDEAS. 
See  Trespass,  1. 

SURRENDER. 
See  Devise,  2.    Evidence,  9. 

TENDER. 

See  Action  on  the  Case,  4.    As- 
sumpsit, L     Evidence,  8. 

TOLL. 

See  Poor  Rate,  4. 

By  an  act  of  the  52  G.  3.  entitled, 
**  An  Act  for  more  effectually  re- 
pairing the  road  from  Borough- 
bridge  in  the  county  of  York,  to 
the  city  of  Durham"  it  was  in 
section  25.  enacted,  **  that  the  re- 
spective tolls  therein  mentioned 
should,  subject  to  the  restrictions 
thereinafter  contained,  be  de- 
manded and  taken  at  every  toll- 
gate  and  turnpike  which  should 


be  continued  or  erected  by  virtue 
of  that  act,  from  the  person  using 
or  attending  any  carriage,  before 
any  such  carriage  should  be  per- 
mitted to  pass  through  the  same." 

By  section  28.  it  was  enacted, 
that  no  more  tolls  should  be  taken 
from  any  person  for  passing  and 
repassing  the  same  day,  with  the 
same  horses  or  carriages,  through 
any  of  the  tollgates  or  turnpikes 
erected  by  virtue  of  that  act,  in 
the  whole  length  of  the  said  road 
from  Doroughbridge  to  tlie  city  of 
Durham,  nor  upon  the  several 
parts  thereinafter  specified,  than 
as  thereinafter  mentioned,  viz.  six 
tolls  on  the  whole  length,  and  on 
certain  specified  parts  two  tolls 
each. 

By  s.  37.  it  was  enacted,  that 
no  toll  should  be  demanded  or 
taken  for  any  carriage  which 
could  only  cross  the  said  road, 
and  which  should  not  pass  more 
than  \Q0  yards  thereon. 

By  s.  68.  all  persons,  counties, 
townships,  &c.,  and  bodies  cor- 
porate, who  by  reason  of  tenure 
or  otherwise,  had  been  used  to 
repair  any  part  of  the  said  road, 
should  continue  liable  to  such  re- 
pairs. 

Held,  that  the  words  said  roadf 
in  the  exempting  clause,  by  re- 
ference to  the  title  of  the  act,  and 
to  the  nearest  description  of  the 
road,  which  was  in  section  28., 
imported  the  whole  space  between 
Doroughbridge  and  the  city  of 
Durham,  and  therefore  that  a 
cart  which  had  passed  more  than 
100  yards  along  the  road,  in- 
cluding a  part  repairable  by  the 
county,  as  being  at  the  end  of  a 
bridge,  but  which  had  gone  less 
than  100  yards,  exclusive  of  that 
part,  was  not  exempt  from  toll ; 
and  that  the  liability  of  the  county 
to  repair  that  part  did  not  render 
it  unreasonable  that  such  part 
should  be  included  in  the   100 

yards, 
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ysrdsi  for  pauing  OTer  which  toll 
was  demandable. 

And  queere,  whether  under  this 
act,  tlie  road  trustees  might  not 
be  liable,  in  case  of  default  by  the 
county,  to  employ  the  money  in 
repairing  the  SOO  feet  at  the  end 
of  a  bridge?  Bassey  v.  Storey, 
M.  3  W.  4.  Page  98 

2.  Atoll  of  Irf.for  every  pig  brought 
into  market  is  not  necessarily  un- 
reasonable. Wright  T.  Bruiiter, 
Jtf.  SJK*.  116 

3.  An  embankment  company  was 
by  act  of  parliament  empowered 
to  make  a  road,  and  to  erect  turn- 
pikes upon  or  cross  "  any  lanet  or 
teat/t  leading  or  that  might  there- 
after lead  out  of  the  same;"  and 
to  take  tolls  at  euch  turnpikes. 
By  subsequent  acts  another  com- 
pany was  empowered  to  make  a 
railway,  and  it  was  enacted  that 
all  persons  should  have  full  liberty 
to  use  the  same,  with  carriages 
properly  constructed,  upon  pav- 
ment  only  of  such  ratet  and  mis 
as  should  be  demanded  by  the  rail- 
loay  company,  not  exceeding  the 
Bums  mentioned  in  that  act.  The 
railway  was  afterwards  made,  and 
it  crossed  the  embankment  com- 
pany's road  :  Held,  first,  that  the 
railway,  though  made  and  opened 
to  the  company  by  act  of  par- 
liament, was  a  "  way"  within  the 
meaning  of  the  first  mentioned 
act.  Secondly,  that  the  clause  in 
favour  of  the  public  in  the  railway 
act,  did  not  take  away  the  vested 
right  of  the  embankment  company 
to  their  tolls;  and,  consequently, 
that  they  might  take  toll  of  per- 
sons crossing  their  road  upon  the 
railway.  Itoae  v.  SkiisoH  and 
Another,  X-&fr.*.  726 

TONNAGE  DUTIES. 

By  statute  14  G.  3.  c.  56.  s.  42.,  the 
following  tonnage  duties  were  im- 
posed  on   every  ship   or  vessel 


TONNAGE  DUTIES. 

(except  those  in  the  King's 
vice)  coming  into  or  goinfc  oi 
the  harbour,  basin,  or  dock 
the  port  of  Kingston-upon-k 
or  loading  or  unloading  tl 
1.  For  every  ship  coming  or  g 
between  the  said  port  anu 
port  to  the  northward  of 
mouth,  or  southward  of  i 
Island,  2d.  per  ton.  2.  For  e 
ship  coming  to  or  going  beti 
the   said   port  and    any    pot 

ill  ace  between  the  North  1 
and  and  Shetland,  on  the 
side  of  England,  except  as  at 
Sd.  3-  For  every  ship  tra 
between  the  said  port  and 
other  port  or  place  in  Grrat 
tain  not  before  described, 
The  duties  to  be  paid  on 
ship's  entry  inwards,  or  clear 
ur  discharge  outwards :  or,  if  t 
were  no  entry,  then  to  be  pai 
the  custom  house  at  any  time 
fore  the  vessel  proceeded: 

Held,  that  the  first  clause 
lated  only  to  ports  on  the 
side  of  England,  between 
places  there  named ;  that  it 
tended  to  the  port  of  G' 
though  situate  twenty-fire  d 
inland  from  Iltdl,  on  the  I 
Oust;  and,  therefore,  that  vei 
taking  all,  or  part  of  their  car; 
at  Gaole  and  going  to  Hall 
vice  versft,  were  liable  to  the  ( 
of  2d.  1  and  ihis,  though  they 
not  enter  or  clear  at  the  cue 
house :  Held,  also,  that  the 
clause  did  not  apply  to  vei 
loading  at  Leeds  or  other  pla 
not  ports,  situated  above  /i 
and  going  directly  thither; 
the  third  clause  (if  those  pli 
were  contemplated  in  it)  did 
refer  to  them  with  the  preci 
necessary  for  imposing  a  d\ 
and,  {Parte  J.  dubitante,)  that 
■  vessels  so  loading  at  Leeds  did 
become  liable  to  duty  by  me 
passing  throueh  the  entrance  b 
of  the  Goole  docks,  without  tal 
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in  goods  or  making  any  stay  there. 
Htdl  Dock  Company  v.  Priestly. 
M.  S  W.  4.  Page  178 

TREASURER. 

See  Mandamus,  2. 

By  the  statute  12  G.2.  c.29.  «.6.  it 
is  enacted,  that  the  respective 
high  constables  shall  pay  the  sums 
of  money  received  by  them  in 
respect  of  the  county  rate,  to  such 
person  whom  the  justices  shall 
at  their  quarter  sessions  appoint 
to  be  the  treasurer  (which  trea- 
surer they  are  thereby  authorized 
to  appoint),  he  first  giving' suffi- 
cient security  in  such  sums  as  shall 
be  approved  by  the  justices  at 
sessions,  to  be  accountable  for 
the  money  which  shall  be  paid 
to  him  in  pursuance  o^  that  act, 
and  for  which,  by  section  7.,  he 
is  made  accountableto  the  justices : 
Held,  that  this  section  of  the 
statute  does  not  make  the  giving 
of  the  security  a  condition  prece- 
dent to  a  person  becoming  trea- 
surer, or  being  responsible  or 
accountable  to  the  justices,  but 
that  the  appointment  is  complete 
without  such  security  being  given. 
The  King  v.  Patteson,  M.  3  fV.  4. 

9 

TRESPASS. 
See  Pleading,  3.  7. 

1 .  A  sheriff  executing  a  fi.  fa.  after 
notice  of  the  allowance  of  a  writ 
of  error,  is  liable  in  trespass, 
though  there  has  been  no  further 
supersedeas  of  the  execution. 

Notice  to  the  sheriff  of  such 
allowance  is  notice  to  his  officers, 
and  renders  them  liable  in  trespass 
for  proceeding  with  the  execution. 
Belshaw  v.  Marshall,  M.  3  JV.  4. 

336 

2.  A  person  who  knowingly  receives 
from  another  a  chattel  which  the 

Vol.  IV. 


latter  has  wrongfully  seized,  and 
afterwards,  on  demand,  refuses  to 
give  it  back  to  the  owner,  does 
not  thereby  become  a  joint  tres- 
passer, unless  the  chattel  was 
seized  for  his  use.  Wilson  v. 
Barker  and  Mitchell^  E.  3  JV.4f. 

Page  614 

TRIAL. 
See  Indictment,  2. 


TROVER. 

See  Bankrupt,  5,  6.  Practice,  5. 
Vendor  and  Vendee,.!. 


TRUSTEE. 
See  Evidence,  6.  ExECUTORy  S. 

TURNPIKE  ACT. 

See  Attorney,  2.    Ejectment,  2. 
Evidence,  6.  Toll,  1.  3. 

UNDERTAKING. 
See  Practice,  7. 

UNIFORMITY  OF  PROCESS. 
See  Practice,  1. 

VENDOR  AND  VENDEE. 

I.  P.  having  given  a  general  au- 
thority to  2).  to  sell  hay  for  him, 
D.  advertised  a  sale,  by  the  con- 
ditions of  which  a  deposit  was  to 
be  paid,  and  three  months  credit 
given,  on  approved  security,  for 
the  remainder,  and  the  lots  were 
to  be  taken  away  within  forty 
weeks  of  the  sale.  D.  sold  the 
hay  to  S*9  and  took  his  promissory 
note  for  the  price.  S.  applied  to 
2).  for  leave  to  cut  some  of  the 
hay,  and,  it  being  granted^  cut 
and  took  away  part;  but  he  was 

3  P  after- 
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afterwards  forbidden  by  D.  to  re- 
move the  residue.  D,  indorsed 
the  note,  and  discounted  it  at  his 
bankers,  who  credited  him  with 
the  amount,  minus  the  discount; 
it  was  afterwards  dishonoured. 
D.  having  become  bankrupt,  it 
was  agreed  between  the  bankers 
and  S.  that  the  latter  should  sell 
them  the  residue  of  the  hay,  and 
that  they  should  pay  him  part  in 
raone^,  and  return  him  his  note 
in  satisfaction  of  the  residue.  The 
bankers,  within  forty  weeks  after 
the  sale,  demanded  the  hay  of 
D-'s  principal  (P.),  who  refused 
to  deliver  it.  In  trover  brought 
against  P.  by  the  bankers  for  the 
hay: 

Held,  first,  assuming  P.  to  have 
had  a  lien  after  the  sale,  and  after 
the  vendee  had  given  his  promis- 
sory note  for  the  price  of  the  hay, 
that  that  lien  was  not  divested  by 
reason  of  the  vendee  having  re- 
moved part  of  the  hay,  it  not  ap- 
pearing that  this  part-delivery  to 
him  was  by  way  of  delivery  ot  the 
whole. 

Secondly,  that  P.  had  no  lien, 
because  he  was  to  be  considered 
as  having  been  paid  for  the  hay 
by  reason  of  his  agent  having 
taken  the  vendee's  promissory 
note,  and  discounted  it,  and  its 
being  outstanding  in  the  hands  of 
the  plaintiffs.  Burney  v.  Poyniz, 
//.  3  W.  4.  Page  568 

VARIANCE. 
Set  Pleading,  5. 


VENUE. 
Set  Attorney,  2. 

VERDICT. 

See  Evidence,  10.    Juryman, 
Pleading,  2. 


VOID,  OR  VOIDABLE. 
Set  Pleading,  7* 

WAIVER  OF  NOTICE. 
See  Ejectment,  1. 

WARRANT  OF  ATTORNE^ 

1.  A  debtor  being  arrested,  oflTei 
a  warrant  of  attorney.  The  pla 
tiff's  attorney,  who  had  also  \ 
vised  the  defendant  in  previa 
stages  of  the  business,  came, 
his  request,  to  the  place  whi 
he  was  in  custody,  and  propoi 
another  attorney,  whom  he  brou| 
with  him,  to  read  over  the  w 
rant  of  attorney  to  the  defends 
and  attest  it  on  his  behalf.  T 
defendant  acquiesced ;  but  the 
torney  so  introduced  was  i 
known  to,  or  sent  for,  by  him : 
Held,  that  this  was  not  a  cc 
pliance  with  the  rule  Easier  i  G 
(and  see  Reg.  Hil.  2  fV.  4. 1. 7^ 
which  declares  that  no  warrant 
attorney  executed  by  a  person 
custody  of  the  sheriff,  &c.  shall 
valid,  unless  there  be  present 
attorney  on  his  behalf,  to  be  ( 
pressly  named  by  him,  and 
fending  at  his  request  to  witni 
it ;  and  the  warrant  of  attorn 
and  proceedings  thereon  were  i 
aside  for  irregularity.  Walker 
Gardner  and  Others^  M.  3  W. 

P^c5 

2.  A  clergyman  purchasing  an  t 
nuity,  agreed  that  it  should 
charged  on  his  benefice,  and  t 
payment  secured  by  a  bond  a 
warrant  of  attorney,  with  a  jud 
ment  to  be  entered  up  therec 
for  the  purpose  of  charging  t 
benefice.    By  the  deed  of  gn 
the  annuity  was  made  payable 
certain  days,  and  chargeable 
the  benefice,  with  a  power  of  d 
tress,  Ac. ;  it  also  contained  a  c 
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raise  of  the  bene6ce  to  a  trustee, 
with  a  power,  in  default  of  pay- 
ment, to  receive  the  tithes,  rents, 
and  profits,  &c.  It  was  thereby 
also  declared,  that  the  bond  and 
warrant  of  attorney  (referred  to 
in  the  deed  as  having  been  al- 
ready prepared,  and  meant  to 
bear  even  date  with,  and  to  be 
executed  and  given  at  the  same 
time  as  the  deed),  and  the  judg- 
ment to  be  entered  up  thereon, 
should  be  further  securities  for 
the  annuity ;  and  that  immediately 
after  such  judgment,  the  creditors 
might  sue  out  execution,  and  do 
such  other  acts  as  might  be  neces- 
bary  for  obtaining  a  sequestration ; 
and  that  as  often  as  the  annuity 
should  be  in  arrear,  they  might 
put  in  force  such  writ  of  seques- 
tration. The  condition  of  the 
bond  (after  reciting  the  agreement 
for  purchase  of  the  annuity,  and 
for  securing  the  same  by  such 
bond,  warrant  of  attorney,  and 
judgment,  reciting  also  the  deed 
of  grant)  was  declared  to  be  for 
the  due  payment  of  the  annuity 
on  certain  days.  The  warrant  of 
attorney  gave  authority  to  receive 
a  declaration  at  the  suit  of  the 
plaintiffs,  in  an  action  of  debt  on 
a  bond,  describing  it  as  a  bond  of 
even  date  with  the  warrant  of  at- 
torney executed  by  the  grantor 
of  the  annuity,  and  given  to  the 
grantees,  and  to  suffer  judgment. 
The  dei^azance  recited,  that  it 
was  given  to  secure  the  payment 
of  an  annuity  of  the  amount  men- 
tioned in  the  bond,  payable  on 
the  same  days  as  in  the  condition 
of  the  bond  was  expressed. 

On  a  motion  to  set  aside  the 
judgment  on  this  warrant  of  at- 
torney, on  the  ground  that  it  was 
a  charge  on  the  benefice  :  Held, 
that  this  did  not  sufficiently  ap- 
pear, the  reference  in  the  warrant 
of  attorney  to  the  bond  amounting 
to  no  more  than  a  description  of 


the  bond,  its  date,  the  parties 
to  it,  and  the  time  at  which  the 
annuity  was  to  be  paid,  and  not 
incorporating  the  terms  of  the 
deed  of  grant  (recited  in  the  bond) 
with  the  warrant  of  attorney,  so 
as  to  make  the  latter  operate  as  a 
charge  on  the  benefice  ;  and  this 
being  an  application  to  set  aside  a 
judgment  for  irregularity,  the  will 
was  discharged  with  costs.  Cole* 
brookf  Baroneif  v.  Layton^  Clerky 
H.  3  W.  4.  Page  578 

WARRANT  OF  COMMIT- 
MENT. 

See  Commitment. 

WARRANT  OF  DISTRESS. 
See  Action  on  the  Case,  2. 

WATCH  HOUSE. 
See  Highway. 

WITNESS. 
See  Evidence,  1.  13. 

WRITTEN  CONTRACT. 
See  Evidence,  2. 

WRIT  OF  ERROR. 

Error  will  lie  to  B.  R.  on  a  judg- 
ment of  C.  B.f  for  error  in  fact. 

A  court  of  error  will  give  judg- 
ment of  reversal,  if  there  be  error 
in  law  apparent  on  the  face  of  the 
record,  though  error  in  fact  only 
be  assigned.  Casiledine  v.  Mundy^ 
M.  3  ^.  4.  90 

WRIT  DE  CONTUMACE 
CAPIENDO. 

A  defendant  arrested  on  an  irregular 
writ  de  contumace  capiendo,  was 
brought  up  by  habeas  corpus  be- 
fore a  Judge  to  be  discharged. 
Immediately  after  his  discharge, 

and 
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and  before, he  had  time  (o  return 
home,  he  was  again  arrested  on  a 
similar  writ  for  the  same  matter  ; 
Held,  that  he  was  protected  from 
arrest  redeundo. 

The  second  writ  was  sued  out 
of  Chancery  without  any  return 
made  to  the  first ;  neverthclessi  it 
was  held  to  be  regular. 

The  Stat.  1  W./^.  c.3.  ».2.  which 
enacts  that  ail  writs  returnable  in 
the  King's  Bench,  Common  Pleas, 
or  Exchequer,  on  general  return 
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